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Part  I:  Vicarious  Liability 
Chapter  I:  The  Master-Servant  Relationship 

PERFORMING  RIQHT  SOCIETY.  LIMITED  v,  MITCHELL  AND  BOOKER 

(Palais  de  Danse)  LIMITED.  King  Benoh  D i v 1 s 1 on .  [ 1 9 24 j 

1  K.B.  762. 

The  plaintiffs,  who  were  the  proprietors  of  the  sole 
right  of  performing  in  public  certain  musical  works*  including 
two  known  as  "J*en  ai  marre"  and  "Mon  Homme",  alleged  that,., 
the  defendants  infringed  their  copyright  in  those  two  musical 
works  by  performing  them  in  public  in  their  Palais  de  Danse, 
Hammersmith,  or  by  authorizing  their  performance  in  public 
without  the  plaintiffs*  consent;  and  further,  or  in  the  alter¬ 
native,  the  plaintiffs  alleged  that  the  defendants  infringed 
the  plaintiffs*  copyright  in  those  two  musical  pieces  by  per¬ 
mitting  their  Palais  de  Danse  to  be  used  for  the  said  perfor¬ 
mance  for  their  private  profit  without  the  plaintiff’s  consent 

McCARDIE  J,  The  vital  question  is  whether  the  de¬ 
fendants  are  responsible  for  the  acts  of  the  band., .No  pro¬ 
gramme  of  music  was  printed  or  announced.  Clearly  printed 
notices  were  pdt  up  by  the  defendants  which  were  worded  as 
follows;  "To  Band  Conductors,  Musicians,  etc.  Important, 

Only  such  music  as  may  be  played  without  fee  or  licence  is 
allowed  to  be  played  in  this  Hall.  Controlled  music  is  strict 
1 y  ,  p rah i b i t e d  and  the  proprietor  will  not  be  responsible  for 
any  infringement,"  The  plaintiffs,  as  I  have  said,  owned  a 
large  number  of  copyright  pieces.  But  outside  the  range  of 
the  plaintiffs  ownership  there  was  a  very  extensive  list  of 
dance  music  which  could  be  given  by  the  band. 

I  must  further  state  that  the  contract  with  the  band 
(with  which  I.  will  deal  hereafter)  contained  a  clause  that  the 
artists  should  not -  inf ringe  any  copyright  or  other  proprietary 
rights  of  third  parties  and  should  in  the  event  of  infringe¬ 
ment  be  liable  for  damages  and  costs  incurred  by  the  infringe¬ 
ment,  .  ,  It  contained  twenty-four  clauses.  The  question  was 

fully  anfl  ably  argued  before  me  whether  under  that  contract 
th©  band  were  independent  contractors  or  were  servants  of  the 
defendants.  If  the  band  were  servants,  then,  subject  to  the 
other  points  raised,  the  defendants  are  prima  facie  liable  for 
th»  infring^np  performances  on  the  principles  of  qui  facit  per 
alfUm  facit  perse.  If  the  band  were  ihdepdndent  contractors, 
then*  subject  to  other  points  raise'd  by  the  plaintiffs,  the 
defendants  prima  facie  are  not  liable,  . 

Now,  before  I  deal  with  the  first  important  matter, 
let  me  state  one  or  two  things  which  are,  I  conceive,  plain. 
First,  that  the  band  themselves  could  have  been  sued  for  in¬ 
fringement  of  copyright.  A  band,  however,  is  often  a  migra¬ 
tory  thing,  and  an  action  against  it  only  might  be  of  small 
avail  to  the  plaintiffs.  Secondly,  £hat  the  defendants  would 
be  clearly  liable  for  infringement  although  the  band  were  in 
law  and  in  fact  independent  contractors  if  the  defendants  had 
actively  directed,  counselled  or  aided,  the  infringement... 
Thirdly,  that  the  question  whether  a  man  be  a  servant  or  an 
independent  contractor  is  often  a  mixed  question  of  fact  and 
law.  If,  however,  the  relationship  rests  upon  a  written  docu¬ 
ment  only,  the  question  is  primarily  one  of  law.  The  contract 
is  to  be  construed  in  the  light  of  the  relevant  circumstances. 
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It  sBflm  convenient,  ere  examining  the  agreement  with 
the  band,  to  consider  the  tests  to  be  applied  in  deciding 
whether  a  nan  be  a  servant  or  an  independent  contractor. 

Those  words  have  been  discussed  in  many  cases.  Definition 
has  been  difficult;  see  Macdonell's  Master  and  Servant,  2nd 
ed»,  p.0.  The  word  "servant"  has  been  used  in  many  aspects 
and  in  many  statutes.  Here  we  are  freed  from  any  question  of 
the  context  or  purpose  of  an  Act  of  Parliament.  The  oase  is 
to  be  decided  on  general  principles.  The  decisions  are  numer¬ 
ous  and  not  always  easy  to  follow.  The  distinction  between 
"servant”  and  "independent  contractor"  does  not  seem  to  rest 
merely  on  the  magnitude  of  the  task  undertaken.  Thus,  whilst 
a  labourer  employed  to  cleanse  drains  at  5s.  for  the  Job  was 
held  to  be  a  servant  and  not  a  contractor:  see  Sadler  v.  Hen- 
lock.  a  plumber  called  in  by  a  landlord  to  mend  a  leaky  cis¬ 
tern  was  held  to  be  an  Independent  contractor  and  not  a  ser¬ 
vant:  aee  Blake  v.  Mol  1  a.  A  licensed  drover  has  been  held  to 
be  an  independent  contractor  and  not  a  servant:  see  Ml 1 1 lgan 
v.  Medtte .  on  the  ground  that  he  exercised  an  independent  call¬ 
ing,  flo,  too,  in  Rapeon  v.  Cub  1 1 1 ,  a  gas-fitter  was  held  to 
be  an  Independent  contractor.  On  the  other  hand,  1  conceive 
that  a  general  manager,  at  a  high  salary,  of  a  partnership, 
or  the  managing  director  of  a  limited  company  at  an  even  higher 
salary,  are  usually  servants  and  not  Independent  contractors, 
and  in  many  cases  a  partnership  or  a  limited  company  has  been 
held  liable  for  their  negligence  or  breach  of  duty.  The  word 
"salary"  may  be  as  applicable  to  a  servant  as  the  word  "wages" 
for  the  use  of  the  word  "salary"  is  only  a  matter  of  fashion 
and  etiquette:  nee  per  Lord  Sumner  in  Great  Western  fly,  Co,  v. 
Pater . .  .  .  The  nature  of  the  task  undertaken,  tjie  freedom  of 
actiom  given,  the  magnitude  of  the  contract  amount,  the  Banner 
in  which  it  la  to  be  paid,  the  powers  of  dismissal  and  the 
c i rcuRttancea  under  which  payment  of  the  reward  may  be  with¬ 
held,  all  these  bear  on  the  solution  of  the  question.  Put  It 
aeema  clear  that  a  more  guiding  test  must  be  secured.  Jn 
Macdonnel 1 ' a  Master  and  Servant,  2nd  ed. ,  p,7,  a  servant  is 
defined  as  "one  who  for  a  consideration  agrees  to  work  sub¬ 
ject  to  the  orders  of  another".  This  Is  useful  but  not,  1 
venture  to  think,  complete.  The  following  words  from  Smith’s 
Master  and  Servant,  7th  ed. ,  p.  238,  give  point  to  that  re¬ 
mark:  "The  employer  (i.e.,  of  an  Independent  contractor)  may 
nevertheless  reserve  to  himself  by  cont ract  general  rights  of 
watching  the  progress  of  the  works  which  the  contractor  has 
agreed  to  carry  out  for  him,  of  deciding  as  to  the  quality  of 
materials  and  workmanohip,  of  stopping  the  works  or  any  part 
thereof  at  any  stage,  and  modifying  and  altering  them,  and  of 
dismissing  disobedient  or  incompetent  workmen  employed  by  the 
contractor,  and  yet  be  will  not  thereby  of  necessity  render 
himself  liable  to  third  persons  for  the  negligence  of  the  con¬ 
tractor  in  carrying  out  the  works".  .  .  That  passage  in  Smith's 
Master  and  Servant  shows  the  difficulty  of  decision  in  certain 
oases.  It  seems,  however,  reasonably  clear  that  the  final 
test,  if  there  be  a  final  test,  and  certainly  the  test  to  be 
generally  applied,  lies  in  the  nature  and  degree  of  detailed 
control  over  the  person  alleged  to  be  a  servant.  This  cir¬ 
cumstance,  of  course,  is  only  one  of  several  to  be  considered, 
but  it  is  usually  of  vital  importance.  The  point  is  put  well 
in  Pollock  on  Torts,  12th  ed.,  pp.  70-80;  "The  relation  of 
master  and  servant  exists  only  between  persons  of  whom  the  one 
has  the  order  and  control  of  the  work  done  by  the  other.  A 
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»r  ia  onr  who  not  only  prescribes  to  the  workman  the  ettd 
if  his  work,  but  directs  or  at  any  moment  may  dlreot  the 
mens  also,  or,  as  It  has  been  put,  'retains  the  power  of 
f :i  vxrolling  the  work':  see  per  Crompton  J.,  in  Sadler  v.  Hen- 
A  servant  is  a  person  subject  to  the  command  of  his 
master  as  to  the  manner  in  which  he  shall  do  his  work:  see 
per  Bramwell  L.J.  in  Yewens  v.  Noakes .  and  the  master  is  li¬ 
able  for  his  acts,  neglects  and  defaults,  to  the  extent  to  be 
specified.  An  independent  contractor  is  one  who  undertakes 
to  produce  a  given  result,  but  so  that  in  the  actual  execu¬ 
tion  Of  the  work  he  is  not  under  the  order  or  control  of  the 
per::or.  for  whom  he  does  it,  and  may  use  his  own  discretion 
in  things  not  specified  beforehand."  The  rule  is  stated  in 
much  the  same  way  in  Salmond's  Law  of  Torts,  0th  ed, ,  p,90, 

where  that  able  Jurist  says:  "A  servant  is  an  pgent  who  works 
under  the  supervision  and  direction  of  his  employer;  an  in¬ 
dependent  contractor  is  one  who  is  his  own  master";  and  he 
illustrates  his  statement  as  follows:  "Thus,  my  coachman  is 
my  servant;  and  if  by  negligent  driving  he  runs  over  someone 
in  the  street,  I  am  responsible.  But  the  cabman  whom  I  en¬ 
gage  for  a  particular  Journey  is  not  my  servant;  he  is  not 
under  my  orders;  he  has  made  a  contract  with  me,  not  that  he 
will  obey  my  directions,  but  that  he  will  drive  me  to  a  cer¬ 
tain  place;  if  an  accident  happens  by  his  negligence  he  is 
responsible,  and  not  I."  I  noea  not  here  mention  the  cases 
quoted  by  the  author  on  the  points  he  is  dealing  with.  So, 

in  like  fashion  also  is  the  matter  dealt  with  in  Clerk  and 

Lindsell  on  Torts,  7th  ed.,  pp.  05-66,  where  it  is  added: 
"Those  agents  of  the  former  class  whose  employment  is  more 
or  less  continuous  are  usually  styled  servants,  whilse  those 
whose  employment  is  intermittent  or  confined  to  a  particular 
occasion,  are  usually  called  by  the  generic  name  of  agents. 
Between  servants,  however,  and  other  agents  over  whom  the 
employer  reserves  control,  there  is  no  distinction  in  point 
of  law;  the  employer  is  liable  for  the  torts  of  the  one  to 
the  same  extent  and  subject  to  the  same  conditions  as  he  is 
liable  for  the  torts  of  the  other."  I  need  only  refer  to 

the  words  of  Bowen,  L.J.  in  Donovan  v.  Lalng,  Wharton,  and 

■own  Construction  Syndicate ,  They  are  these:  "By  the  em¬ 
ployer  is  meant  the  person  who  has  a  right  at  the  moment  to 
control  the  doing  of  the  act."  This  Judgment  of  Bowen,  L.J. 
was  approved  by  the  Privy  Council  in  Bain  v.  Central  Vermont 
Hy ,  Co .  It  is  not  without  interest  to  observe  that  much  the 
same  rule  prevails  in  criminal  as  in  civil  law,  and  many  of 
the  decisions  are  instructive,  I  need  only  make  reference 
to  Archbold's  Criminal  Pleading,  20th  ed.,  pp.  601,  612,  and 

to  the  Judgment  of  Blackburn  J.  in  Reg .  v,  Negus .  where  he 
says:  "'he  test  is  very  much  this,  viz. ,  whether  the  person 
charged  (that  is,  a  clerk  or  servant)  is  under  the  control 
and  bound  to  obey  the  orders  of  his  master.  He  may  be  so 
without  being  bound  to  devote  his  whole  tiriie  to  the  service; 
but  if  bound  to  devote  his  whole  time  to  it,  that  would  be 
very  strong  evidence  of  his  being  under  control. 


Bearing  these  matters  in  mind,  I  briefly  summarize 
e  agreement... with  the  band...  In  ray  humble  opinion  it  is 
an  agreement  which  made  the  band  the  servants  of  the  defen- 
lt  provides  for  seven  hours'  daily  service.  It  uses 
the  word  "services".  It  mentions  "salary".  It  mentions 

rt  uses  t  h-C  word  "employ".  It  provides  for  a  period 
ip  1 oy men  t .  It  provides  that  the  band  shall  play  at  any 
’n  l o n d o n  where  the  defendants  may  direct.  It  provides 
services  shall  be  at  the  exclusive  disposal  of 

It  gives  the  defendants  the  right  o~f  immedi- 
l  lor  the  breach  of  any  reasonable  instructions 
nts.  Above  all  it  gives,  I  think,  to  the  defen- 
u  right  of  continuous,  dominant,  and  detailed  control 
ovary  point,  including  the  nature  of  the  music  to  be 

n  my  opinion  this  is  not  a  case  of  an  independent 
-or  ag  ?  e  m  s  n  t  with  some  features  of  a  service  agree— 
‘"en  1  -  '  ^  ^  rl  case  rather  of  a  service  agreement  with  several 

peculiar  features  appropriate  to  the  employment  of  a  band. 
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for  th©  negligence  of  the  band  causing  physical  injury  to 
third  persons,  so  they  are  priraa  facie  liable  for  infringement 
by  the  hand  of  copyright.  The  principle  of  respondeat  superior 
is  far-reaching,  I  may  add  that  the  c^ase  of  a  great  singer  or 
a  great  violinist  who  gives  one  or  more  isolated  performances 
may  often  present  contractual  arrangements  quite  different  from 
those  now  before  me. 

In  view  of  the  ruling  i  have  Just  given  1  must  con¬ 
sider  the  neat  point  taken  in  the  able  arguments, ,, for  the  det 
fondants,  They  submitted  that-,  even  if  %h&  band  wore  servants 
of  the  defendants,  yet  that,  in  view  of  the  prohibition  of 
infringement,,  both  in  cl, 4  of  the  agreement  and  in, the  public 
notice,  the  defendants  could  not  be  fixed  with  liability.  In 
substance  this  raises  the  question  whether  the  principle  of 
Llmpua  y.  Lpndon  General  Omnibus  Co,  applies  in  favour  of  the 
present  plaintiffs.  There  the  defendants*  driver,  contrary  to 
express  instructions  not  to  race  with  or  obstruct  other  cusnl- 
buses,  had  upset  the  plaintiff*s  omnibus  by  pulling  across  the 
road  In  front  of  it.  It  was  held  that  the  defendants  were  li¬ 
able,  for  the  servant  was  acting  in  the  course  of  his  employ¬ 
ment,  I  cannot  doubt  that  in  the  present  cose  the  bond  were 
acting'  in  the  course  of  their  employment  and  for  the  defendants* 
benefit,  for  they  were  engaged  for  the  very  purpose  of  playing 
c|anoe  music  at  the  defendants*  hall.  I  am  satisfied,  moreover, 
that  they  did  not  infringe  copyright  knowingly  or  wilfully; 
as  to  which  see  Pollock  on  Torts,  12th  ed. (  p.04.  The  plain¬ 
tiffs*  Inspector  spoke  to  Mr,  Syd  Roy  after  th©  two  pieces  had 
been  performed.  This  was  the  conversation!  The (inspector  said! 
"You  know  that  you  have  played  ®J*en  al  warre*  and  *M©»  Homme*?" 
Mr,  9yd  Boy  replied  "lea",  The  inspector  then  aaidt  "You 
ought  not  to  have  done  so,  as  they  belong  to  the  Performing 
Right  Society",  Mr,  Boy  replied,  "I  did  not  know  that",  and 
be  added:  "I  an  not  quit©  au^o  wtoat  works  belong  to  the  Society 
and  we  are  hampered  by  the  defendants  not  holding  a  license," 
This  Is  not  a  case  of  wilful  misconduct  by  the  band  for  their 
own  purposes,  and  it  seems  clear,  therefore,  that  the  case  of 
Joseph  Band*  ktd,  v,  Craig,  cited  by  Mr.  Grant,  has  no  appli¬ 
cation  here,..  It  follows  from  what  I  have  ventured  to  say  that 
the  points  raised  by  the  defendants  fall. 

J  ./.?,£  .Aha.  alaiM 

[in  federal  Cmsr,  of  Taxation  v,  Thompson  (1944), 

60  C.L.B,  227,  a  radio  artist  engaged  for  one  performance  of  a 
Lux  Radio  play,  under  a  contract  which  provided  for  a  fee  for 
the  final  performance,  but  no  fees  for  rehearsals,  but  whleh 
Obliged  the  artist  to  attend  rehearsals,  was  held  to  be  a 
"servant".  The  production  of  radio  plays  involved  "a  most  de¬ 
tailed  and  extensive  control  of  the  artists  during  both  re¬ 
hearsal  a  end  the  final  performance."] 


EGG  INTON  v,  READER,  King’s  Bench  Division,  [  1036]  1  All  E.R.7. 

[The  plaintiff  brought  action  against  the  driver  of 
a  motor  car  for  injuries  caused  by  the  driver's  negligence. 

The  driver  was  insured  against  third  party  risks  but  before 
trial  the  insurance  company  failed.  The  plaintiffs  then 
added  as  defendant,  B,  &  A,  Gowns  Ltd,,  the  company  for  whom 

the  driver  acted  as  salesman  on  commission.  Negligence  of 
the  driver  was  established  at  the  trial,] 

LEWIS  J.  -,,,  The  plaintiffs  have  to  ’satisfy  me  that 
Reader,  when  he  was  guilty  of  the  negligence,  was  acting  as 

the  servant  of  B,  L  A*  Gowns  Ltd,  so  as  to  make  them  liable 
for  hfx  acts,. 
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Now/  the  facta  as  to  the  rel&tlonshlp  between 

Header  and  B.  &.  A;  Gowns  Ltd,  are  that  Reader  was  working  on 
CO!  ml  set  ion  to  sell  the  products  of  B.  &.  A,  Gowns  Ltd,  He  was 
rait  conmidsion  of  6  per  dent,  on  all  sales  affected  by  him, 
t  adf  as  he  had  a  car  os  his  own,  he  was  given  an  allpwance  of 
^1  peer  week  for  the  Upkeep  qf  that  car.  At  the  time  of  the 
accident  he  had  with  him  samples  of  B,  &■  A.  Gowna  Ltd,  and  he 
Wad  editing  a*t  a  house  whe^e  he  hoped  to  find  someone  from 
whom  e  could  bt> tain  an  order  and  ao  gel* .  comm  ia  si  on,.  The 
terms  on  which  he  Wad  employed  e,6.t  out  1«  the  answers  to 

interrogatories  sworn  by  B*  &  A.  OoWne  Ltd,*  which  answers  were 
put  in  by  the  plaintiffs?'  ^oMnsel ,  and  they  are  a3  follows* 

The  defendants  B,  &,  A*  Gowhs  Xtd.  were  asked;  ’'Was  not  the 
defendant  Reliefer  at  the  time  pf  the  matters  complained  of  in 
the  statement  of  claim  employed  by  the  defendant  company  in 
some  and  What  capacity?  If  yea,  what  were  the  terms  of  the 
said  employment?  Were  they  In  writing  or  were  they  verbal? 

If  in  writing*  identify  the  document  or  documents.  If  ver- 
bal *  state  the  substance  of  the  said  terms,"  The  second 
interrogatory  was;  "Was  it  not  ji>iart  of  the  duties  of  the  said 
Reader  to  travel  from  place  to  place  on  behalf  of  the  defen¬ 
dant  company?  If  yea,  was  it  not  a  term  of  the  said  employ¬ 
ment  that  the  said  Reader  should  drive  his  motor  car  for  the 
said  travelling?  And  was  he  no  engaged  in  so  doing  at  the 
time  of  the  collision  complained  of?" 

The  answers  by  B.  &.  A*  Gowns  Ltd,  to  those  two 
interrogatories  were  as  follows;  "At  the  date  of  the  matters 
complained  of  in  the  statement  of  claim  the  defendant  Reader 
was  a'c  ting  as  an  agent  for  the  sale  of  the  goods  of  the  de¬ 
fendant  company,  B,  L  A,  Gowns  Ltd,  He  was  entrusted  each 
morning  with  samples  ©f  stock*  which  he  had  to  return  or 
account  for  at. the  end  of  each  day*  and  he  called  on  his 
customers  during  the  day  with  a  view  to  booking  orders  for 
the  goods  of  his  said  c o— def end an t s ,  The  said  defendant 
Reader  visited  such  places  as  he  thought  fit  in  his  searbh 
or  orders  as  aforesaid*  and  was  hot  subject  to  any  orders 
directions  from  the  defendant  company  either  as  to  the 
dlstriots  or  the  persons,  firms  or  companies  he  should  visit, 
neither  was  ha  prohibited  from  acting  as  agent  for  or  seeking 
orders  for  goods  of  other  person,  firms  or  oompanles.  The 
said  defendant  Reader  received  as  remuneration  from  the  de-* 
f endant  company  a  commission  of  0  per  centum  on  the  value  of 
the  goods  of  the  defendant  company  sold  by  him*  and  in  addi¬ 
tion  he  was  paid  £1  per  week  towards  the  cost  of  his  petrol,. 

The  agreement  under  which  the  defendant  Reader  acted  as 
aforesaid  was  made  orally  on  Oct, 8, 1034."  The  second  answer 
was;  "It  was  part  of  the  duties  of  the  said  defendant  Reader 
to  travel  to  such  places  as  he  thought  fit  to  sell  .goods  on 
behalf  of  the  defendant  company.  It  was  known  at  the  time 
that  the  agreement  of  0ct*8,  1034,  was  made  that  the  defen¬ 

dant  Reader  owned  a  motor  car  and  proposed  to  use  it  in  his 
travels,*  but  it  was  not  a  term  of  the  said  agreement  that  the 
said  defendant  Should  use  the  said  or  any  motor  car,.  The 
c1  fendant  Company  do  not  know  whether  the  defendant  .Reader 
was  ehgaged  in  travelling  on  their  behalf  at  the  time  of  the 
collision'  complained  of," 

'hat  account  of  the  terms  Upon  which  Reader  (to  Use 
a  n  e  *t  ral  expression)  Was  employed  was  Corroborated  by  the 
witness  Reader  in  the  witness-box.  It  was  supplemented  by 
Jiim,  because  he,  stated  that  not  only  was  he  at  liberty  to 

he  liked,  but  that  he  was  at  liberty  to  refuse 
ny  person  that  B,  L  A,  Clowns  Lt<J,  might  tell  him 
’n  fact,  he  was  his  own  master,  and  could  work 
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Wh«n,  how,  and  whore  he  liked,  and  that  B.  L  0.  Gowns  Ltd, 
had  no  control  over  him  in  the  manner  in  whloh  he  obtained 
orders.  Indeed,  if  he  ao  wished  he  need  not  work  at  all, 
though  if  he  had  not  done  so  he  would  have  effected  no  sales, 
and  B.  &.  A,  Gowns  Ltd,  would  immediately  have  terminated  any 
arrangement  as  to  the  upkeep  of  his  oar.  In  those  circum¬ 
stances,  was  he  the  agent  or  servant  of  B,  L  A,  Gowns  Ltd.? 

This  is  not. a  case  of  deciding  whose  servant  he 
was, which  is  the  problem  which  has  been  presented  very  fre¬ 
quently  to  the  courts,  and  is  to  be  found  in  a  great  many 
reported  cases...  The  question,  to  my  mind,  in  this  ease  is 
whether  or  not  Reader  was  the  servant  or  agent  of  B,  L  A. 

Gowsn  Ltd.  at  all,  or. at  least  to  such  an  extent  as  to  make 
B .  1  A, ..Gowns  Ltd.  responsible  for  his  negligent  actB.  I  have 
eoms  to  the  conclusion  that  he  was  not.  The  tests  of  decid¬ 
ing  whether  a  person  is  a  servant  or  not  are  set  out  in  a 
Judgment.,  of  the  late  McCardle  J.,  in  the  case  of  Performing 
Right  Society.  Ltd,  v *  Mitchell  and  Booker  (Palais  de  Danse) , 

J&U' 


Taking  those  testa  which  the  learned  Judge  applied 
to  the  particular  agreement  before  him,  I  cannot  find  that  a 
single  one  of  those  tests  is  satisfied  in  this  particular 
oase.  Indeed,  none  of  those  elements  which  were  present  in 
that  oase  seems  to  be  present  in  this,  1  therefore  find  (and 
I  do-  ao  with  some  regret,  in  view  of  the  fact  that  I  under¬ 
stand  a  Judgment  against  the  first  defendant  will  not  be 
worth  very  much)  that  B.  i.  A.  Gowns  Ltd.  were  not  the  em¬ 
ployers  of  the  defendant  Reader  in  such  a  sense  as  to  entitle 
the  plaintiffs  to  recover  from  them  damages  in  respect  of  the 
negligence  of  Reader. 

[Seq  Leldy,  Salesmen  as  Independent  Contractors 
(1930),  28  Mich,  L.  R.  365. 

In  Stockwell  v.  Morris  (1933),  22  P.(2d)  189  (Wyo.), 

plaintiff  was  injured  by  the  negligent  driving  of  a  salesman 
for  a  company  that  manufactured  washing  machines.  The  sales¬ 
man  had  no  other  occupation  and  had  worked  for  the  company 
some  years.  He  had  assigned  to  him  a  certain  part  of  a  state 
as  his  territory  and  in  that  territory  ha  appointed  and  dis¬ 
charged  subsalesmen  under  him.  He  received  a  commission  On 
sales,  made  by  him  and  his  subsaleomen  but  no  further  com¬ 
pensation  from  the  company.  On  the  day  of  the  accident  the 
salesman,  driving  his  own  car  drove.to  advise  one  of  the 
salesmen  under  him,  and  at  the  latter's  suggestion  then  went 
to  tile,  home  of  a  woman-  to  whom  a  washing  machine  had  been 
sold  and  made  repairs  to  her  maohine.  Repairs  were  ordinarily 
made. -by  a  special  representative  of  the  oorapany.  Driving  away 
from,  the  customer's  house  the  oollialon  oocurred.  The  court 
( cl t  Lng  and  discussing  the'  Restatement)  held  the  company  not 
liable.  "...The  agent  has  the  sole  power  of  control  of  his 
automobllq.  He,  as  owner,  can  distribute  the  risk  of  driv- 
inv  It  by  taking  out  Insurance  better  than,  or  at  least  as 
well  as,  his  principal,  If  he  alone  is  held  responsible  for 
his  negligence,  that  has  a  tendency  to  oause  him  to  exorcise 
oar*  to  prevent  accldente". 

In  Hankelaann  v.  Metropolitan  Life. Ins.  Co.  (1042), 

26  Atl.(2d)  418  (Md,),  an  employee  of  an  insurance  oompany 
selling  Insurance  and  collecting  premiums  in  an  assigned 
territory  was  paid  by  salary  and  commission  and  drove  It  i  a  own 
car.  It  was  held  that  the  "agent  was  an  Independent  con¬ 
tractor  In  respect  to  the  operation  of  the  car".  Bond  C.J, 
(dissenting)  held  that- the  employee  was  a  servant  and  held 
that  -the  rule  in  Restatement  of  Agency,  s.239  governed:  "If 
the  master  directs  a  servant  to  accomplish  the  result  and 
does  not  apooify  the  means  to  be  used,  the  servant  Is  author¬ 
ized  to  employ. any  usual  or  suitable  moans."  The  illustra¬ 
tion  of  the  Restatement  is  that  of  a  messenger  boy  given  no 
Instructions  as  to  moans  of  locomotion.  The  boy's  use  of 
his  own  blcyclo  in  delivering  a  message  is  staled  to  be 
within  the  scope  of  his  employment. j 
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A W)  Cl f;i3KflS  COOPERATIVE  ASSURANCE  CO.  Of  AUaTttAtlA  VIMITjtP . 
High  Court  of*  Australia,  1031,  40  C.L.R.  41. 


Defendant  assurance  conpany  aade  an  agresosnt  with 
tldlsy  under  which  the  latter  agreed  to  oanVasa  business  as  an 
gent  lor  defendant.  The  agreenent  provided  that  "the  agent 
will  hot  In.  any  cl rounatances  whatsoever  use  language  or  wrltf 
anything  respecting  any  peraenuor  institution  which  nay  have 
the  elleet  at  reflecting  upon  the  character,  integrity  or  eon* 
duct  of  such  person  or  Institution,  or  which  nay  tend  to  bring 
the  oaae  into  disrepute  or  discredit,"  ‘While  soliciting  bu»i~ 
neas  lor  defendant,  Ridley  made  defaaatory  renarks  concerning 
the  plaintiff.  Plaintiff  brought  an  action  for  slander  against 
defendant  and  obtained  a  Judgment  at  the  trial.  Defendant 
appealed. 


DIXON  J.  . , , The  slanders  were  uttered  in  the  course 
of  attempting  to  induce  persons  who  had  insured  with  the  res¬ 
pondent  to  make  proposals  for  life  Insurance  with  the  appel¬ 
lant  on  occasions  when  the  "agent!'  Interviewed  these  persons 
"during",  as  the  appellant's  admission  rune,  "the  course  of 
carrying  out  the  terms  of"  his  written  agreement  with  the 
appellant.  In  the  written  agreement  he  is  called  "the  agent", 
and  the  appellant  Company  agrees  to  pay,to  hVn  on  proposals, 
bearing  his  signature  as  introducing  agent,  commission  at 
specified  rates  in  respect  of  completed  and  accepted  business. 
His  duties  are  not  defined,  but  the  agreement  expressly  al¬ 
lows  him  to  perform  them  either  by  his  clerks  and  servants 
or  personally.  It  provides  that  he  may  engage  in  any  other 
business  or  occupation  during  the  continuance  of  the  agency, 
except  that  he  may  not  directly  or  indirectly  act  for  any 
other  life  or  accident  insurance  company.  It  contemplates 
the  receipt  by  him  of  moneys  on  behalf  of  the  appellant, 
and  stipulates  for  prompt  payment  over  and  a  statement  of 
the  receipts.  It  expressly  prohibits  him  from  using  language 
hich  may  reflect  upon  the  character  or  conduct  of  any  per- 
or  institution,  or  tend  to  bring  it  into  disrepute  or 
discredit. 


Little  evidence  was  given  of  the  relations  which 
in  fact  subsisted  between  him  and  the  appellant  in  the 
actual  conduct  of  his  agency;  and,  I  think,  no  sufficient 
reason  appears  for  supposing  that  the  appellant  assumed  suoh 
a  control  over  the  manner  in  which  he  executed  his  work  as 
to  constitute  him  its  servant.  In  my  opinion,  the  liability 
of  a  master  for  the  torts  committed  by  his  servant  in  the 
course  of  his  employment  is  not  imposed  upon  the  appellant 
by  the  agency  agreement,  but  1  do  not  think  that  it  follows 
that  the  appellant  incurs  no  responsibility  for  the  defama¬ 
tion  published  by  the  "agent"  in  the  course  of  his  attempts 
to  obtain  proposals. 

In  most  cases  in  which  a  tort  is  committed  in  the 
course  of  the  performance  of  work  for  the  benefit  of  another 
person,  he  cannot  be  vicariously  responsible  if  the  actual 
tortfeasor  is  not  his  servant  and  he  has  not  directly  autho¬ 
rized  the  doing  of  the  act  which  amounts  to  a  tort.  The 
work,  although  done  at  his  request  and  for  his  benefit,  is 
considered  as  the  independent  function  of  the  person  who 
undertakes  it,  and  not  as  something  which  the  person  obtain¬ 
ing  the  benefit  does  by  his  representative  standing  in  his 
herefore,  identified  with  him  for  the  purpose 
y  arising  in  the  course  of  its  performance.  The 
contractor  carries  out  his  work,  not  as  a  repre- 
a&  a  principal.  But  a  difficulty  arises  when 
the  funct  on  entrusted  is  that  of  representing  the  person 
'  •(.  .eats  1  t  a  perfo  r  inane  e  in  a  transaction  with  others, 


so  that  the  very  service  to  be  performed  consists  in  stand¬ 
ing  in  his  place  and  assuming  to  act  in  his  right  and  not 
in  an  independent  capacity.  In  this  very  case  the  "agent” 
has  authority  to  obtain  proposals  for  and  ••on  behalf  of  the 
appellant;  and  he  has,  I  have  no  doubt,  authority  to  accept 
premiums.  "Whan  a  proposal  is  made  and  a  premium  paid  to 
him,  the  Company  then  and  there  receives  them,  because  it 
has  put  him  in  its  place  for  the  purpose.  This  does  not 
mean  that  he  may  conclude  a  contract  of  insurance  which 
binds  the  Company.  It  may  be,  and  probably  is,  outside  his 
province  to  go  beyond  soliciting  and  obtaining  proposals 
and  receiving  premiums;  but  I  think  that  in  performing  these 
services  for  the  .Company ,  he  does  not  act  independently, 
but  as  a  representative  of  the  Company,  which  accordingly 
must  be  considered  as  itself  conducting  the  negotiation  in 
his  person.  The  rule  which  imposes  liability  upon  a  master 
for  the  wrongs  of  his  servant  committed  in  the  course  of 
his  employment  is  commonly  regarded  as  part  of  the  law  of 
agency;  Indeed,  in  our  case-law  the  terras  principal  and 
agent  are  employed  more  often  than  not  although  the  matter 
in  hand  arises  upon  the  relation  of  master  and  servant. 

But  there  is,  I  believe,  no  case  which  distinctly  decides 
that  a  principal  is  liable  generally  for  wrongful  acts 
w  h 1 c  h  he  did  not  directly  authorize,  committed  in  the  course 
of  carrying  out  his  agency  by  an  agent  who  is  not  the  prin¬ 
cipal's  servant  or  partner,  except,  perhaps,  in  some  special 

relations,  such  as  solicitor  and  client,  and  then  within 
limitations.  .  . 

If  the  view  be  right  whicl\  I  have  already  expressed, 
that  the  "agent"1  represented  the  Company  in  soliciting  pro¬ 
posals  so  that  he  was  acting  in  right  of  the  Company  with  its 
authority,  it  follows  that  the  Company  in  confiding  to  his 
Judgment,  within  the  limits  of  relevance  and  of  reasonable¬ 
ness,  the  choice  of  inducements  and  arguments,  authorized  him 
on  its  behalf  to  address  to  prospective  proponents  such  ob¬ 
servations  as  appeared  to  him  appropriate.  The  undertaking 
contained  in  his  contract  not  to  disparage  other  institu¬ 
tions  is  not  a  limitation  of  his  authority  but  a  promise  as 
to  the  manner  of  its  exercise.  In  these  circumstances,  I  do 
not  think  it  is  any  extension  of  principle  to  hold  the  Com¬ 
pany  liable  for  the.  slanders  which  he  thought  proper  to  in¬ 
clude  in  his  apparatus  of  persuasion. 

The  wrong  committed  arose  from  the  mistaken  or 
erroneous  manner  in  which  the  actual  authority  committed  to 
him  was  exercised  when  acting  as  a  true  agent  representing 
hfs  jjrincipal  in  dealing  with  third  persons. 

1  do  not  think  a  distinction  can  be  maintained  be¬ 
tween  breaches  of  duty  towards  third  persons  with  whom  the 
agent  is  authorized  to  deal  and  breaches  of  duty  towards 
strangers,  committed  in  exercising  that  authority.  If  what 
he  does  is  done  as  the  representative  of  his  principal,  it 
cannot  matter,  apart  from  questions  of  estoppel  and  of 
apparent  as  opposed  to  real  authority,  whether  the  injury 
which  it  inflicts  is  a  wrong  to  one  rather  than  another  per¬ 
son. 

'  '  < 

The  appeal  should  be  dismissed. 

[Gavan  Duffy  C.J.,  Rich  and  Starke  JJ.  supported 
the  dismissal  of  the  appeal.  Evatt  and  McTiernan  JJ. 
dissented.  Per  Evatt  .J.  :  "Either  [Ridley]  was  pursuing  his 
.own  agency  business  or  he  was  acting  outside  any  authority 
conferred  upon  him  by  defendant."] 
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BRIGHT  L  COMPANY  LTD,  v.  KERR.  Supreme  Cjourt.  of  Canada. 

f  1  9-3  9]  S ,C, r7  6  3,  on  appeal  from  the  Court  of  Appeal  for 

Ontario,  [l03?j  O.R,  20  5  „  .  \ 

[John  Todd  Kerr,  a  pedestrian,  was  struck  by  a 
motorcycle  owned  by  defendant  Leslie  Sinclair  and  operated 
by  defendant  Wilbert  Sinclair,  The  accident  resulted  in  his 
death  and  the  plaintiff,  his  widow,  brought  action  on  behalf 
of  herself  and  her  children  against  the  two  Sinclairs  and 
the  defendant  T,  G,  Bright  L  Co,  Ltd,  The  two  Sinclairs  did 
not  appear  or  defend  the  action  and  as  the  onus  was  on  them 
to  disprove  negligence  and  as  there  was  nothing  to  Indicate 
there  was  no  negligence  on  the  part  of  Wilbert  Sinclair  Judg¬ 
ment  was  entered  against  the  Sinclairs  for  $12,000, 

T,  G ,  Bright  and  Co,  Ltd,  is  licensed  to  sell 
native  wine  pursuant  to  The  Liquor  Control  Act,  R.S.O.  1027, 
c,  257,  and  carry  on  the  business  of  licensed  wine  merchants 
pursuant. to  s„  94  of  that  Act  on  premises  in  the  City  of 
Toronto,  Under  this  Act  certain  Regulations  have  been  passed 
and  approved  by  the  Lieutenant-Governor  in  Council,  By  Regu¬ 
lations  55  et  seq,  beer,. may  not  be  delivered  to  a  purchaser 
save  at  his  residence  "by  a  common  carrier*,  a  brewer  or 
brewer’s  agent".  "Brewer"  and  brewer’s  agent"  are  inter-  • 
preted  to  cover  a  ..vendor  of  wine  and  his  agent.  Bright,  not 
desiring  to  make-  delivery  Itself,  entered  into  an  arrangement 
with  Wilbert  Sinclair  to  deliver  parcels  containing  wine  to 
the  customers  of  the  firm,  .for  which  service  he  was  to  be 
paid  a  stipulated  amount  upon  each  parcel.  For  this  sum 
Sinclair  was  not  only  to  make  delivery  at  the  address  of  the 
customer,  b/f't  was  to  collect  the  price  to  be  paid  and  to  take 
a  receipt.  He  was  thereafter  to  turn  over  to  Bright  the  money 

collected  and  to  return  to  its  control  the  receipt  taken.  In 
practice  a  delivery  book  was  installed  showing  where  the  parcel* 
were  to  be  delivered  and  the  amount,  if  any,  to  be  collected 
and  the  receipts.  It  was  while  delivering  a  parcel  of  goods  en¬ 
trusted  to  him  that  Sinclair  met  with  the  unfortunate  accident 
giving  rise  to  this  action. 

The  trial  Judge  dismissed  the  action  against  T.  G. 
Bright  L  Co.  Ltd.  upon  a  motion  for  non-suit.  The  plaintiff 
appealed  to  the  Court  of  Appeal  for  Ontario  against  such  dis¬ 
missal  and  asked  for  a  new  trial.] 

ROWELL  C.J.O.  For  the  plaintiff  it  was  argued  that, 
in  view  of  the  Regulations,  the  defendant  Wilbert  Sinclair  must 
be  found  to  have  been  the  agent  of  the  defendant  company.  The 
Regulations  require  delivery  to  be  made  either  by  common  carrier, 
or  by  a  brewer  or  brewer's  agent  (native  wine  manufacturer  or 
his  agent);  admittedly  Sinclair  was  not  a  common  carrier  within 
the  meaning  of  the  Regulations,  nor  a  native  wine  manufacturer; 
consequently  he  must  have  been  the  manufacturer's  agent. ..An 
examination  of  The  Liquor  Control  Act,  R.S.O.  1927,  c.  257,  and 
Regulations  would  indicate  that  the  object  of  the  Regulation  was 
to  ensure  that  in  the  transport  of  the  wine  from  the  manufacturer 
to  purchaser ’it  should  be  in  the  custody  of  those  who  could  be 
trusted  to  see  that  it  would  not  be  disposed  of  contrary  to  the 
law,  namely,  a  common  carrier  approved  by  The  Liquor  Control 
Board,  the  manufacturer  himself  or  his  agent,  for  whose  transport 
to  the  purchaser  the  manufacturer  would  be  responsible.  It  is, 
of  course,  conceivable  that  the  manufacturer  might  entrust  the 
delivery  of  the  wine  to  some  one  other  than  his  agent  or  a 

ier  approved  by  the  Board,  but  in  such  case  he  would 

’self  to  prosecution  for  violation  of  the  Regulations. 
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If  the  defendant  company  had  been  prosecuted  can  any¬ 
one  doubt  that  Its  defence — and  It  would  have  been  a  complete  de¬ 
fence —  would  have  been  that  Sinclair  was  its  agent  for  the 
delivery  of  the  wine  to  the  purchasers.  Likewise,  if  Sinclair 
had  been  prosecuted  for  having  wine  in  his  possession  on  the 
highway,  contrary  to  the  Regulations,  his  answer — and  a  complete 
answer — would  have  been  the  same,  namely,  that  he  was  the  agent 
for  the  defendant  company  delivering  the  wine  to  the  purchasers. 

The  question  of  civil  liability  to  the  plaintiff  in 
this  action  cannot  be  determined  by  the  provisions  of  the  Act 
and  Regulations  alone.  It  must  depend  on  the  capacity  in  which 
Sinclair  was  employed  and  one  must  not  only  look  at  the  Regu¬ 
lations,  but  at  the  evidence  also. 

According  to  the  evidence,  the  procedure  adopted  by 
the  defendant  company  was  as  follows:  an  order  was  received  by 
telephone  and  the  name  of  the  purchaser,  his  address  and  the  quan¬ 
tity  of  wine  required  was  entered  upon  thes  order  form  by  Johnston 
or  the  clerk  in  the  office  who  received  the  order.  The  order 
wqs  then  filled  and  ready  for  delivery.  All  deliveries  up  to 
four  o'clock  in  the  afternoon  were  made  by  Eddy's  Delivery  Ser¬ 
vice,  but  they  made  their  last  call  at  four  o'clock,  and  orders 
received  after  that  hour  were  delivered  by  the  defendant  Wilbert 
Sinclair,  who  called  for  the  parcels  or  cartons  at  six  or  half 
past  six  o'clock  in  the  evening.  It  was  his  duty, -before  deliver¬ 
ing  the  wine  to  the  purchaser,  to  secure  the  purchaser's  signa¬ 
ture  to  the  original  order,  which  must  be  forwarded  by  the  company 
to  the  Liquor  Control  Board.  He  must  also  secure  payment  of  the 
purchase  price  and  a  receipt  for  the  wine  on  delivery.  He  could 
not  deliver  the  wine  without  securing  the  signature  to  the  origi¬ 
nal  order,  or  without  payment  of  the  purchase  pricey  and  delivery 
had  to  be  made  within  the  time  prescribed  by  the  Regulations, 

If  the  residence  of  the  purchaser  was  an  apartment-house,  board¬ 
ing  house  or  rooming  house  or  hotel,  he  must  hunt  out  the  pur¬ 
chaser  and  make  delivery  directly  to  him.  If  any  difficulty 
arose  in  making  delivery  in  accordance  with  his  instructions,  it 
was  his  duty  to  telephone  to  Mr.  Johnston  and  receive  special 
instructions  and  to  act  on  those  instructions.  He  was  required 
to  return  to  the  company  the  following  day  the  original  order 
for  purchase  duly  signed  and  the  purchase  price.  Having  regard 
to  the  time  within  which  delivery  must  be  made  to  comply  with 

the  Regulations,  it  could  only  be  made  by  motorcycle  or  motor 
car,  and  it  appears  quite  clear  from  the  evidence  that  Johns¬ 
ton  knew  and  approved  of  the  use  of  the  motorcycle  for  deli¬ 
very  of  the  wine.  Sinclair  was  paidt  twenty-five  cents  a 
carton  for  deliveries  within  the  city  limits  and  thirty-five 
cents  outside  the  city,  the  payments  being  made  weekly. 

After  a  careful  perusal  of  the  evidence,  I  am  of 
the  opinion  that  there  was  evidence  upon  which  a  Jury  might 
find  the  following  facts:  (1)  that  the  defendant  company 
employed  the  defendant  "Wilbert  Sinclair  as  its  agent  to  com¬ 
plete  the  sale  of  its  wine  to  certain  customers  by  securing 
their  signatures  to  the  order  forms,  by  collecting  the  pur¬ 
chase  price  and  then  delivering  the  wine  covered  by  the  orders 
to  the  purchasers;  (2)  that  as  such  agent  he  was  under  the 
general  supervision  and  control  of  the  defendant  company  in 
that  he  was  required  to  make  the  deliveries  between  certain 
hours,  that  he  must  secure  the  signature  of  the  receiver  at 
the  residence  where  the  wine  was  delivered  and  payment  of 
the  purchase  price  before  he  could  make  delivery,  that  if  he 
delivered  at  a  hotel  or  boarding-house,  the  person  taking 
delivery  must  be  the  purchaser,  and  he  must  find  the  pur¬ 
chaser  and  make  delivery  to  the  purchaser.  If  he  found  any 
difficulty  in  making  delivery  and  desired  instructions  as  to 
what  he  should  do,  his  duty  was  to  telephone  the  office  of 
the  defendant  company  and  obtain  instructions  and  to  act  on 
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buch  instructions.  He  was  to  nake  return  of  the  Boneys  col¬ 
lected  and  the  order  forms  duly  signed  on  the  following  day, 

and  he  was  to  be  paid  weekly  on  the  basis  of  twenty-five 
ents  for  each  delivery  within  the  City  of  Toronto  and  thirty 
five  cents  for  each  delivery  outside  the  city  limits;  (3) 
that  the  agreed  method  for  making  deliveries  was  by  motor¬ 
cycle;  (4)  that  on  the  night  of  the  20th  March  last,  while 
acting  in  the  course  of  his  employment  as  agent,  and  making 
delivery  of  wine  to  certain  customers,  he  negligently  caused 
the  injury  to  the  late  John  Todd  Kerr  which  resulted  in  his 
death. 


That  a  Jury  might  find  that  the  tort  was  committed 

in  the  course  of  his  employment  as  agent  appears  clear.  It 
was  committed  while  he  was  engaged  in  doing  the  very  work  he 
was  employed  to  do,  namely,  delivering  the  wine,  and  by  the 

very  method  of  conveyance  which  a  Jury  might  find  it  was 
agreed  should  be  used. 

Counsel  for  the  plaintiff  contended  that  if  these 
facts  had  been  found  by  the  jury,  she  would  have  been  en¬ 
titled  to  have  Judgment  entered  against  the  defendant  com¬ 
pany,  and  that  she  should  now  be  granted  a  new  trial  in 
order  that  these  matters  might  he  submitted  to  the  Jury  for 
determination. 

Counsel  for  the  defendant  company,  while  conten¬ 
ding  that  a  jury  should  not,  upon  the  evidence,  reach  the 
conclusions  above  set  out,  further  contends  that  such  find¬ 
ings  would  not  establish  that  the  relation  of  master  and 
servant  existed  between  the  defendant  company  and  'Wilbert 
Sinclair,  and  that  in  the  absence  of  such  relationship  there 
could  be  no  liability  on  the  part  of  the  defendant  company; 
that  Sinclair  was  an  independent  contractor... 

The  plaintiff,  on  the  other  hand,  contends  that 
'allure  to  establish  the  relation  of  master  and  servant  does 
not  disentitle  her  to  recover,  but  that  if  s*h  e  established 
the  relation  of  principal  and  agent,  she  is  entitled  to  re¬ 
cover  against  the  defendant  company  by  reason  of  the  negli¬ 
gence  of  the  agent  in  the  course  of  his  employment... 

The  law  as  stated  in  Salmond  on  Torts,  to  which  I 
shall  refer  more  fully  later,  would  appear  to  support  the 
defendant  company’s  contention  that  there  is  no  liability 
unless  the  relation  of  master  and  servant  is  established; 
otherwise  a  person  employed  is  an  independent  contractor. 

On  the  other  hand  the  law  as  stated  by  Halsbury  and  Bowstead 
on  Agency  would  appear  to  support  the  plaintiff’s  contention 
that  if  the  relation  of  principal  and  agent  is  established, 
the  defendant  company  would  be  liable  for  th§  tort  of  its 
agent  committed  in  the  course  of  his  employment.  In  Hals¬ 
bury  the  distinction  is  drawn  on  the  one  hand  between  an 
agent  and  a  servant  and  on  the  other  between  an  agent  and 
an  independent  contractor,  and  this  appears  to  me  to  be  a 
sound  distinction.  Halsbury,  2nd  ed.,  vol.l,  p.193: 

"An  agent  is  to  be  distinguished  on  the  one  hand 
from  a  servant,  and  on  the  other  from  an  independent  con- 

A  servant  acts  under  the  direct  control  and  super¬ 
vision  of  his  master,  and  is  bound  to  conform  to  all  reason¬ 
able  orders  given  him  in  the  course  of  his  work;  an  inde- 
n tractor,  on  the  other  hand,  is  entirely  inde- 
any  control  or  interference,  and  merely  under- 
>duce  a  specified  result,  employing  his  own  means 
•h.’rt  result.  An  agent,  though  bound  to  exercise 
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hla  authority,  in  accordance  with  all  lawful  instructions 
whioh  may  be  given  to  him  from  time  to  time  by  his  princi¬ 
pal,  is  not  subject  in  its  exercise  to  the  direct  control 
or  supervision  of  the  principal.  An  agent,  as  such,  is  not 
a  servant,  but  a  servant  is  generally  for  some  purposes  his 
master's  implied  agent,  the  extent  of  the  agency  depending 
upon  the  duties  or  position  of  the  servant." 

And  at  p.  285:  "Where  the  act  complained  of  is 
not  expressly  authorised  by  the  principal,  the  principal 
is,  Jointly  and  severally  with  the  agent,  responsible  if 
such  act  is  committed  by  the  agent  in  the  course  of  his 
employment  as  agent  or  within  the  ostensible  scope  of  his 
authority  as  measured  by  reference  to  his  ordinary  duties 
however  improper  or  imperfect  the  manner  in  which  the 
authority  is  carried  out." 

The  same  prlncipLfe  is  laid  down  in  Bowstead  on 
Agency,  8th  ad, ,  p.  340:  "Where  loss  or  injury  is  caused  to 
any  third  person  by  any  wrongful  act  or  omission  of  an 
agent  while  acting  or  purporting  to  act  on  behalf  of  the 
principal,  either  in  the  ordinary  course  of  his  employment, 
or  with  the  authority  of  the  principal,  the  principal  is 
liable  therefor  Jointly  and  severally  with  the  agent." 

Some  very  interesting  illustrations  of  this 
principle  are  given  in  Bowstead,  among  others,  Morris  v. 
Salberg  (1880),  22  Q.B.D.  014.  In  this  case  a  solicitor, 

by  an  endorsement  on  the  back  of  a  writ  of  execution 
directing  the  sheriff  to  levy  the  goods  and  chattels  of  a 
Judgment  debtor,  misled  the  sheriff  by  giving  the  address 
of  the  debtor's  father,  and  the  father's  goods  and  chattels 
were  wrongfully  seized  by  the  sheriff.  It  was  held  that 
the  client  was  liable  for  the  wrongful  seizure,  it  being 
part  Qf  the  solicitor's  duty  in  the  ordinary  course  of  his 
employment  to  endorse  the  writ.  It  cannot  be  said  that  the 
relation  of  master  and  servant  exists  between  the  client 
and  his  solicitor;  it  is  clearly  a  case  of  principal  and 
agent. 


I n  Houldsworth  v ,  City  of  Glasgow  Bank  (1880) , 

5  App.  Cas,  317,  Lord  Selborne,  after  referring  to  certain 
cases  which  establish  the  liability  of  the  principal  for 
the  fraud  of  his  agent,  at  p.  326,  says:  "It  is  a  prin¬ 
ciple,  not  of  the  law  of  torts,  or  of  fraud  or  deceit ,  but 
of  the  law  of  agency,  equally  applicable  whether  the 
agency  is  for  a  corporation  (in  a  matter  within  the  scope 
of  the  corporate  powers)  or  for  an  individual;  and  the  de¬ 
cisions  in  all  these  cases  p ro c e e de d , n o t  on  the  ground  of 
any  imputation  of  vioarious  fraud  to  the  principal,  but  be¬ 
cause  (as  it  was  well  put  by  Mr.  Justice  Willes  in  Ber¬ 
wick's  Case .  L.R.  2  Ex.  (Ch.)  259),  'with  respect  to  the 

question  whether  a  principal  is  answerable  for  the  act  of 
his  agent  in  the  course  of  his  master's  business,  no  sen¬ 
sible  distinction  can  be  drawn  botwoon  the  case  of  fraud 
and  the  case  of  any  other  wrong. '" 


It  surely  cannot  be  successfully  contended  that  a 
principal  is  only  liable  for  the  fraud  of  his  agent  where  the 
relation  of  master  and  servant  exists,  and,  as  Lord  Selborne 
says,  "no  sensible  distinction  can  b^  drawn  between  the  case 
of  fraud  and  the  case  of  any  other  wrong”..... 

The  case  of  Diif  f  lold  v.  Pee  r  s  (1016),  37  0. L.R. 652 

(a  decision  of  this  Court  composed  of  Meredith  C.J.C.P., 

Magee  and  Hodgins  JJ. A.  and  Lennox  J.)  appears  to  be  very 
much  in  point.  In  this  case  the  plaintiff  brought  action 
for  damages  for  injury  sustained  by  being  thrown  down  by  a 
horse  driven  by  the  defendant  Peers,  in  a  city  highway,  where 
the  plaintiff  was  attempting  to  cross  on  foot,  by  reason  of 
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The  negligence  ot  the  defendant.  Peers,  who  was  employed  by 
the  defendant  company  as  an  agent  selling  scales  on  comiis- 
The  jury  found  in  favour  of  the  plaintiff  and  awarded 
$2,500,,  damages.  From  this  judgment  an  appeal  was  taken  to 
this  Court.  Counsel  for  the  appellant  contended  that,,  under 
the  circumstances,  the  plaintiff  should  have  been  non-suited, 
as  the  evidence  showed  that  the  appellants  were  not  masters 
nor  was  Peers  a  servant  in  such  a  sense  as  would  make  the 
former  liable  Cor  the  tort  of  the  latter;  that  Peers  was  an 
agent  selling  scales  on  commission,  and  the  horse  used  by  him 
was  not  the  properly  of  the  company.  It  would  appear  from 
the  report  of  the  case  that  counsel  for  the  respondent  did 
not  contend  that  the  relation  of  master  and  servant  existed 
between  the  appellants,,  but  that  Peers  was  an  agent  of  the 
appellant  company  using  the  horse  partly  for  his  own  benefit 
and  partly  for  theirs,  and  he  cited  Halsbury ' s  Laws  of  Eng¬ 
land  where  the  principle  is  stated  as  applying  alike  to  the 
relation  of  master  and  servant  and  that  of  principal  and 
agent.  The  judgment  of  the  Court  was  delivered  by  Meredith 
C.J.C.P.  in  the  course  of  which  he  said,  at  p,  655: 

"It  may  be  that  they  could  not  have  commanded  him 
to  go  upon  the  business  he  was  then  about,  or  to  be  where 
he  was  when  the  accident  happened;  but,  being  there  upon 
their  business,  even  if  at  t ho  same  time  in  his  own  interests 
and  at  his  own  choice  there  was  evidence  upon  which  it  could 
be  found  that  his  acts  in  and  about  that  business  were,  as 
to  third  persons  affected,  their  acts,  and  none  the  less  so 
because  he  paid  hire  ior  the  horse  and  conveyance;  if  they 
were  his  own,  and  he  was  to  provide  them,  as  well  as  his  own 
services,  in  his  employment,  that  would  not  necessarily  ex¬ 
clude  him  from  being  in  the  service,  and  acting  in  the  place, 
of  his  employers.  There  was  also  some  evidence  upon  which 
reasonable  men  could  find  that,  in  using  the  horse  and  con¬ 
veyance  generally,  he  was  acting  under  the  directions  of  his 
employers,  and  that  it  was  part  of  his  duty  to  them,  under 
such  directions,  to  return  the  horse  and  conveyance  to  the 
stables,  as  he  was  doing  when  the 'accident  happened." 

From  the  facts  appearing  in  the  Judgment  it  Is 
clear  that  the  ratio  docldendl  of  this  case  is  not  that 
the  relation  of  master  and  servant  existed  between  the  apel- 
lant  com p any  and  Peers,  but  that  the  relation  of  principal 
and  agent  existed,  and  that  the  principal  was  liable  for 
the  tort  of  the  agent  committed  in  the  course  of  his  employ¬ 
ment. 


An  o  the  i  case  relied  on  by  the  appellant  Is  J<at^ 
v  .  Consolidated  Motors  Ltd.  &-  Thomson  ,  [  1 930  ]  2  D  .  L  ,  R . 24 1  , 
[lP.'tn]  l  W .  TV .  R  „  3  0  5,  a  decision  of  the  Court  of  Appeal  of 
British  Columbia.  The  h endnote  is;  "Where  “a  company  which 
buys  and  sells  automobiles,  permits  a  person  to  take  out 
cars  for  demonstration  purposes  and  pays  him  a  commission 
on  cars  sold  by  him,  the  relationship  of  principal  and 
agent  exi  ts,  and  the  company  will  be  liable  for  the  per¬ 
son)'  s  negligence  in  the  course  of  his  employment,"  Mac— 

!d  J .  A .  ,  at  p  p  „  247  and  248,  after  referring  to  11  on  1  d  s- 

wort  h  V.  City  of  Glasgow  Bank  (  1  880),  5  App.  Cas.  317,  at  p. 

326  and  Reg,  v.  Walker  (1858),  27  L.J.M.C,  at  pp.  207  and 

says,  referring  to  Thomson: 

"He  Is  its  agent  to  sell  cars.  That  is  the  prin- 
uainess,  Thomson  was  doing  it  for  them.  All  acts 
purposes  of  sale  are  in  the  course  of  that  agency 
’a  principal's  benefit,  Bramwell,  B,  in  Reg ,  v, 

27  L.J.M.C,  207^  at  p,  208,  in  referring  to 
the  distinction  between  principal  and  agent  and  master  and 
servant,  said:  ’It  seems  to  me  that  the  difference  between 
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he  relations  of  master  and  servant  and  of  principal  and 
agent  is  this*  A  principal  has  the  right  to  direct  what  the 
agent  has  to  do;  but  a  master  has  not  only  that  right,  but 
also  the  right  to  say  how  it  is  to  be  done*.  There  is  a 
difference  in  <  status'  between  a  servant  and  an  agent.  We 
have  no  finding  as  to  the  former  relationship  but  the  evi¬ 
dence  discloses  the  relationship  of  principal  and  agent 
and  the  finding  is  attributable  to  it.  That  being  so  the 
principal  is  liable  for  the  negligence  of  its  agent  in  the 
course  of  his  employment,  although  the  principal  did  not 
necessarily  direct  it  and  appellant  company  is  liable,  for 
the  negligence,  if  any,  of  Thomson'*, 

1  now  come  to  the  principles  laid  down  in  Sal- 
jnond’s  Law  of  Torts,  9th  ed,,  p,  89,  where  the  learned 
author  points  out  that  if  the  term  "agent"  is  used  to  mean 
any  person  employed  to  do  work  for  another,  then  agents  are 
of  two  classes,  "distinguishable  as  (1)  servants,  (2)  in¬ 
dependent  contractors.  It  is  for  the  first  kind  of  agent 
only  that  the  employer  is  responsible  under  the  rule  which 
we  have  been  considering.  When  the  agent  is  an  independent 
contractor,  his  employer  is  not,  in  general,  answerable  save 
for  torts  actually  authorized  by  him  expressly  or  impliedly. 
But  when  the  agent  is  a'  servant,  his  employer  will  answer 
not  merely  for  all  torts  actually  authorized,  but  also  for 
all  those  which  are  committed  by  the  servant  while  engaged 
in  doing  his  master's  business,  whether  they  are  authorized 
or  not," 


Greatly  as  I  respect  any  statement  of  law  con¬ 
tained  in  Salraond,  this  statement  does  not  appear  to  me  to 
be  adequate  or  exhaustive,  and  that  there  is  a  field  be¬ 
tween  the  relation  of  master  and  servant  and  independent 
contractor  where  the  relation  of  principal  and  agent  comes 
in  and  where  the  principal  is  liable  for  the  tort  of  the 
agent  ttf.ioommi t t ed  in  the  course  of  his  employment.  Further, 
I  am  unable  to  reconcile  the  statement  in  Salmond  with  the 
authorities  and  cases  above  cited,  and  particularly  with 
the  decision  of  this  Court  in  Duffield  v.  Pee  rs  ( supra) 
and  of  the  British  Columbia  Court  of  Appeal  in  Katz  v.  Con¬ 
solidated  Motors  Ltd,  &.  Thomson  (supra)  .  It  would  appear 
from  the  report  of  Duffield  v.  Peers  that  the  appellant 
company  exercised  much  less  control  over  its  agent  Peers  in 
the  performance  of  his  duties  than  was  exeVcised  by  the  de¬ 
fendant  company  in  the  case  at  bar  over  its  co-defendant 
Wilbert  Sinclair,  I  cannot  find  that  Duffield  v.  Peers 
has  ever  been  overruled  or  adversely  commented  upon  in  any 
reported  Case,  and  it  being  a  decision  of  this  Court,  in 
my  opinion  it  is  our  duty  to  follow  it,  and  I  follow  it 
with  less  reluctance  because  when  the  question  arises  as 
to  which  should  suffer  from  the  negligence  of  the  defen¬ 
dant  company’s  agent  in  the  course  of  his  employment,  the 
employer  or  the  innocent  victims  of  his  wrongful  act,  I 
think  it  but  just  and  right  that  the  employer  shoQld  suffer 
and  not  the  victims.  The  tendency  of  modern  judicial  de¬ 
cisions  has  not  been  to  restrict  but  rather  to  extend  the 
liability  of  principals  and  masters  for  torts  committed  by 
their  agents  and  servants  in  the  course  of  their  employment. 
In  my  opinion  this  tendency  is  a  sound  one  and  should  be 
continued,  particularly  having  regard  to  the  fact  that 
every  year  an  increasing  percentage  of  the  country*  s  busi¬ 
ness  is  done  by  corporations  which  can  only  act  through 
agents  or  servants,  These  agents  or  servants  are  usually 
not  in  a  financial  position  to  compensate  persons  who  may 
be  injured  by  their  negligence  or  other  tortious  acts,  and 
when  the  question  arises  as  to  which  should  suffer*  the 
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v,( ioyer  or  the  innocent  victim,  for  the  negligent  or  wrong¬ 
ful  ict  of  the  agent  or  servant  committed  in  the  course  of 
mployment,  it  appears  to  be  but  Just  and  right  that  It 
should  be  the  employer  and  not  the  innocent  victim.  The  em- 
p  oyer  can  and  no  doubt  usually  does  secure  protection  from 
the  risk  by  insurance,  the  cost  of  which  forms  part  of  the 
general  cost  of  carrying  on  the  business  and  is  ultimately 
borne  by  the  general  public. 

Counsel  for  the  defendant  company  contended  that 
Wilbert  Sinclair  was  "an  independent  contractor"  and  not 
the  servant  of  the  defendant  company,  and  the  cases  relied 
on  by  him  were  cases  dealing  with  the  question  of  the  lia¬ 
bility  of  the  master  for  the  torts  of  his  servant,  and  as 
to  whether  the  person  employed  was  a  servant  or  an  indepen¬ 
dent  contractor.  They  do  not  deal  with  the  question  of  the 
liability  of  a  principal  for  the  torts  of  his  agent,  which 
appears  to  me  to  be  the  real  question  in  issue  on  this  appeal. 

If  the  facts  were  found  by  the  Jury,  which  I  have 
already  Intimated  a  Jury  could  properly  find,  I  am  of  the 
opinion  that  the  defendant  company  should  be  held  liable  for 
the  negligence  of  the  defendant  Wilbert  Sinclair  and  that 
the  learned  trial  Judge  was  in  error  in  dismissing  the  action 
as  against  the  company.  ,  .  In  the  case  at  bar,  however, 
though  all  the  evidence  may  be  before  the  Court,  the  facts 
have  not  been  found  by  the  Jury*  and  either  party  is  entitled 
to  the  jury's  findings.  I  pointed  out  earlier  the  facts  that 
in  ray  opinion  a  Jury  might  find;  but  that  is  not  to  say  that 
a  jury  would  necessarily  find  them.  I  think,  therefore,  that 
there  must  be  a  new  trial. 

The  defendant  Wilbert  Sinclair  was  in  the  employ 
of  the  defendant  company  at  the  time  of  the  trial,  and  he 
did  not  appear  to  give  evidence  on  his  own  behalf  nor  was  he 
ailed  by  the  defendant  oompany.  Having  regard  to  the  evi¬ 
dence  given  and  the  provisions  of  The  Highway  Traffic  Act, 
R.S.O.  1927,  c.  251,  there  is  no  question  that  it  was  the 
negligence  of  the  defendant  Wilbert  Sinclair  that  caused  the 
Injury  which  resulted  in  the  death  of  Kerr,  and  this  was  not 
disputed  by  counsel  for  the  defendant  company  on  the  appeal. 

No  further  evidence,  therefore,  is  to  be  taken  on  this  aspect 
of  the  case.  The  new  trial  must  proceed  on  the  footing  that 
the  negligence  of  the  defendant  Wilbert  Sinclair,  resulting 
in  the  death  of  Kerr,  is  established. 

As  there  can  be  only  one  assessment  of  damages 
for  the  tort  complained  of  and  as  1  think  a  jury  should  pass 
upon  the- facts  of  the  case,  the  Court  should  not  exercise 
the  power  given  it  by  The  Judicature  Act,  R.S.O.  1927,  c.88, 

s.26,  to  direct  that  Judgment  be  entered  against  all  defen¬ 
dants  for  the  damages  assessed  by  the  learned  trial  Judge, 
but  the  Court,  in  the  exercise  of  its  discretion,  should 
confine  the  new  trial  to  the  question  of  the  liability  of 
the  defendant  company  for  the  negligence  of  the  defendant 
Wilbert  Sinclair  and  to  the  assessment  of  damages  as  against 
the  defendants,  and  the  Judgment  should  be  varied  accordingly. 

The  defendant  company  should  pay  the  costs  of 
the  former,  trial  and  of  t  h  i  st  appeal. 

i  l  DDL  ETON  J „ A .  (dissenting):  .  .  .  Sinclair  was, 

s  carrier,  an  agent  of  Bright,  but  he  was  not  in 

or  any  other  sense  of  the  term  a  servant  of  Bright. 
■1L*  a  Law  of  Torts,  9th  ed.  ,  pages  88  and  following, 
the  learned  text  writer  defines  as  an  agent  "any  person  em- 
o  do  work  for  another"  and  divides  agents  into  two 
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classes  distinguishable  an  (1)  servants,  and  (2)  Indepen¬ 
dent  contractors.  It  is  for  the  first  kind  of  agent  only 
that  the  employer  is  're sponsible  under  the  rule  in  question. 
This  distinction  is  not  observed  by  all  writers  and  care  must 
be  taken  in  considering  <kther  authors  to  see  that  the  words 
are  not  used  In  some  othor  sense,  e.g.  in  Halsbury  a 

distinction  is  drawn  between  agents  arid  independent  Son- 
tractors,  the  author  using  there  the  term  "agent"  as  equi¬ 
valent  to  "servant".  , 

The  distinction  between  the  "servant"  for  whose 
acts  the  master  is  responsible  and  the  "independent  contrac¬ 
tor"  for  whose  acts  the  master  is  not  responsible,  has  often 
been  the  subject  of  discussion.  The  test  is  the  existence 
of  a  right  of  control  over  the  agent  in  respect  to  the  manner 
in  which  the  work  is  to  be  done.  If  the  master  retains  the 
supervision  and  direction  of  this  in  his  own  hands,  the  agent 
is  a  servant.  If  he  does  not,  the  agent  is  an  independent 
contractor.  This  is  well  illustrated  by  the  cases  that  have 
arisen  in  connection  with  the  driving  of  vehicles.  If  one 
is  driven  by  his  own  chauffeur  whom  he  can  control  he  is 
liable  for  a  running  down  upon  the  highway.  If  on  the  other 
hand  he  is  driven  by  the  owner  of  the  vehicle,  or  the  agent 
of  the  owner,  as  in  the  case  of  a  taxicab,  he  is  not  liable 
unless  he  assumes  control... 

Upon  the  argument  much  was  said  of  Duffield  v. 

Peers  (1916),  '37  O.L.R.  652.  It  is  a  most  unsatisfactory 
case,  and  I  find  it  impossible  to  ascertain  what  it  did  de¬ 
termine...  I  take  it  the  judgment  really  decides  that  there 
was  evidence  to  go  to  the  jury  that  the  employee  was  about 
his  master's  business  when  the  accident  happened.  If  the 
case  decided  more  than  this,  it  is  in  conflict  with  much 
more  weighty  decisions,  none  of  which  was  cited  or  discussed. 

The  plaintiff  was  in  this  case  driven  to  ascertain 
the  facts  concerning  the  employment  to  calling  and  examining 
Bright's  employee  Johnston,  and  his  evidence  is  the  only  evi¬ 
dence  upon  the  facts  relating  to  the  employment,  so  that 
there  is  nothing  in  dispute.  There  is  nothing  that  could  be 
submitted  to  a  Jury,  and  I  think  that  here  the  learned  Judge 
was  right  in  granting  a  non-suit  as  to  Bright. 

[Macdonnell  J.A.  agreed  with  the  Chief  Justice.] 

The  defendant  company  appealed  to  the  Supreme 

Court  of  Canada. 

DUFF  C.J,  ( d i s s en t 1 ng ) . . . . By  force  of  the  Regu¬ 
lations,  Sinclair,  who,  admittedly,  was  not  a  common  carrier 
within  the  meaning  of  the  Regulations,  could  only  lawfully 
be  in  possession  of  the  parcels  of  wine  he  was  carrying  as 
agent  of  the  appellants.  I  am  inclined  to  think  that,  under 
the  principle  stated  by  Sir  George  Jessel  in  Re  Hallett 
(1880)  13  Ch.D.  696,  at  727,  it  is  not  competent  either  to 
the  appellants  or  to  Sinclair  in  an  action  of  this  character 
to  deny  that  the  wine  was  in  fact  entrusted  to  Sinclair  for 
carriage  and  delivery  as  the  agent  of  the  appellants: 

Now,  first  upon  principle,  nothing  oan  be  better 
settled,  either  in  our  own  law,  or,  I  suppose,  the 
law  of  all  civilized  countries,  than  this,  that  where 
a  man  does  an  act  which  may  be  rightfully  performed, 
he  cannot  say  that  that  act  was  intentionally  and  in 
fact  done  wrongly.  A  man  who  has  a  right  of  entry 
cannot  say  he  committed  a  trespass  in  entering.  A 
■an  who  sells  the  goods  of  another  as  agent  for  the 
owner  cannot  prevent  the  owner  adopting  the  sale,  and 
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deny  that  he  acted  as  agent  for  the  owner.  It  runs 
throughout  our  law.  and  we  are  familiar  with  numerous 

instances  in  the  law  of  real  property.  A  man  who 
grants  a  lease  believing  he  has  sufficient  estate  to 
gr  nt  it,  although  it  turns  out  that  he  has  not,  but 
has  a  power  which  enables  him  to  grant  it,  is  not 
allowed  to  say  he  did  not  grant  it  under  the  power. 

Wherever  it  can  be  done  rightfully,  he  Is  not  allowed 
to  say,  against  the  person  entitled  to  the  property  or 
the  right,  that  he  has  done  it  wrongfully.  That  is  the 
universal  law. 

In  any  case,  a  jury  would  be  entitled  to  find  as  a 

fact  that  the  manager  of  the  appellants'  store  was  familiar 
with  the  purport  of  the  Regulations  governing  the  sale  of 
the  wine  at  the  store  and,  moreover,  a^  a  consequence,  that 
Sinclair  was  entrusted  with  the  wine  in  the  only  capacity 
in  which  (not  being  a  purchaser  or  approved  carrier)  he 
could  lawfully  be  entrusted  with  it,  namely,  as  the  agent 
of  the  appellants. 

The  parcels  having  been  placed  in  Sinclair's  cus-  t 

tody  as  agent,  obviously  it  was  his  duty  as  agent  to  take 
reasonable  care  for  the  safe  carriage  and  delivery  of  the 
wine  and  it  would  be  clearly  open  to  the  Jury  to  find  that, 
as  incidental  to  that  duty,  he  was  under  an  obligation  to 
his  principal  in  respect  of  tne  management  of  the  motor¬ 
cycle;  and  it  would  be  incumbent  upon  the  trial  Judge  to 
instruct  them  that  if  they  thought  Sinclair's  duty  as  agent 
embraced  the  duty  to  manage  his  motorcycle  in  such  a  manner 
as  not  to  risk  the  loss  of  the  wine  or  any  part  of  it,  it  was 
for  them  to  say  whether  the  management  of  the  motorcycle 
generally  was  a  matter  incidental  to  the  functions  expressly 
entrusted  to  him. 

It  would  appear  to  be  necessary  to  make  some  reference 
to  the  ground  upon  which  the  responsibility  of  a  principal 
for  the  acts  of  his  agent  rests. 

Respondeat  superior  is  a  rule  which  does  not  rest 
upon  any  notion  of  Imputed  guilt  or  fault.  The  fallacy  that 
it  does  was  responsible  for  the  difficulty  that  great  lawyers 
of  the  last  century  felt  (Bramwell  D.  for  example)  in  admit¬ 
ting  the  liability  of  a  corporation  for  the  fraud  of  its 
agents.  In  Hern  v .  Nichols  (circa  1700)  1  Salkeld  289,  the 
point  in  issue  was  the  responsibility  of  a  merchant  for  the 
deceit  of  his  factor  beyond  the  sea.  Holt  C.J.  states  the 
broad  ground  of  responsibility  thus:  ".  .  .  for  seeing  some¬ 
body  must  be  a  loser  by  this  deceit,  it  is  more  reason  that 
he  that  employs-  and  puts  a  trust  and  confidence  in  the  de¬ 
ceiver  should  be  a  loser,  than  a  stranger."  In  Hall  v.  Smith. 
(18  41  2  Bing.  156,  at  160,  Best  C.J.  says:  "The  maxim  of 

spondeat  superior  is  bottomed  on  this  principle,  that  he 
who  expects  to  derive  advantage  from  an  act  which  is  done  by 
another  for  him,  must  answer  for  any  injury  which  a  third  per¬ 
son  may  sustain  from  it." 

r b e  principal  having  the  power  of  choice  has  selected 
agent  to  perform  in  his  place  a  class  or  classes  of  acts, 
and,  to  adapt  the  language  of  Henn  Collins  M.R.  in  11  a m  1  y n  v. 
Houston .  [1903]  1  K , B .  81,  at  85-86,  it  is  not  unjust  that 
he  who  hits  selected  him  and  will  have  the  benefit  of  his  ser- 
it  efiiciently  performed  should  bear  the  risk  of  his 
e  in  "matters  incidental  to  the  doing  of  the  acts, 
f  rmance  of  which  has  been  entrusted  to  him." 

tie  rule  has  been  precisely  explained  in  the  House 
of  Lords  in  two  modern  cases  in  which  Story's  statement  of 

been  adopted.  In  Percy  v.  Corporation  of  the  City  of 
Glas'-ow,  [  1922]  2  A.C.  299,  at  306,  Lord  Haldane  said: 
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As'was  luid  down  by  Story  in  a  passage  adopted  in 
an  earlier  case  by  Blackburn  J.  and  approved  in  this  House 
i  n  Lloyd  v .  Grace,,  Smith  &.  Co.  ,  [1912]  A.C„  716,  737, 

"the  principal  is  liable  to  third  persons  ij\  a  civil  suit 
'for  the  frauds,  deceits,  concealments,  misrepresentations 
torts,  negligences,  and  other  malfeasances  or  misfeasances 
and  omissions  of  duty  of  his  agent  in  the  course  of  his 
employment ,  although  the  principal  did  not  authorize,  or 
Justify,  or  participate  in,  or  indeed  know  of  such  mis¬ 
conduct,  or  even  if  he  forbade  the  acts,  or  disapproved 
of  them'."  The  limitation  is  that  "'the  tort  or  negli¬ 
gence  occurs  in  the  course  of  the  agency.  For  the  prin¬ 
cipal  is  not  liable  for  the  torts  or  negligences  of  his 
agent  in  any  other  matters  beyond  the  scope  of  the 

agency,  unless  he  has  expressly  authorized  them  to  be 
done,  or  he  has  subsequently  adopted  them  for  his  own 
Use  and  benefit,*'* 

» 

In  Lloyd  v,  Grace,  Smith  L  Co.  mentioned  by  Lord 
Haldane,  these  passages  from  Story  were  made  part  of  the 
reasoning  of  Lord  Macnaghten's  Judgment  in  which  Lord  Lore- 
burn,  Lord  Atkinson  and  Lord  Shaw  concurred.  They  had 
previously  been  quoted  by  Lord  Blackburn  (Blackburn  J,  as 
he  then  was)  with  apparent  approval  in  delivering  the  judg¬ 
ment  of  the  Queen’s  Bench  (Cockburn,  C.J.,  Blackburn,  Mellor 
and  Lush  JJ.)  (  McGowan  &.  Co .  v.  Dyer  (  1873  )  L,R.  8  Q.B.141, 
at  145),  Story's  statement  of  the  law  having  been  thus 
adopted  and  acted  upon  by  the  House  of  Lords,  it  is,  I  think, 

binding  upon  this  Court.  ( Robins  v.  National  Trust  Co., 

[1927]  A . C .  515,  at  519,),  .  . 

The  appeal  should  be  dismissed  with  costs. 

I 

KERWIN  J . The  only  question  in  this  appeal,  to 

ray  mind,  is  whether  the  relationship  of  master  and  servant 
existed  between  the  appellant  and  Wilbert  Sinclair  whereby 
the  former  would  be  rendered  liable  for  the  collateral  neg¬ 
ligence  of  the  latter. 

Lord  Blackburn  in  Dalton  v.  Angus  (1881),  6  App. 

Cas,  740,  at  829,  states:  "Ever  since  Qua  rman  v.  Burnett 

(  1840),  6  M.  &.  W.  499,  it  has  been  considered  settled  law 

that  one  employing  another  is  not  liable  for  his  collateral 
negligence  unless  the  relation  of  master  and  servant  existed 
between  them,"  Omitting  all  reference  to  circumstances 
where  the  employer  owes  a  duty  which  he  cannot  avoid  by  hir¬ 
ing  another,  I  do  not  read  any  of  the  decisions  that  are 
binding  on  this  Court  and  that  are  usually  cited  for  the 
purpose,  as  altering  the  law  as  thus  set  forth  and  in  effect 
Pollock  and  Salmond  in  their  books  on  Torts  treat  this 
statement  to  be  the  result  of  the  cases. 

In  the  Thirteenth  Edition  of  Pollock,  at  p.  82, 
the  author  points  out  that  the  rule  b6ing  that  a  master 
is  liable  for  the  acts,  neglects  and  defaults  of  his  ser¬ 
vants  in  the  course  of  the  service,  it  is  necessary  to 
define  "servant",  and  states  as  to  this  point  that  "it  is 
quite  possible  to  do  work  for  a  man  in  the  popular  sense, 
and  even  to  be  his  agent  for  some  purposes,  without  being 
his  servant".  That  part  of  the  text  which  follows,  and 
which  I  transcribe,  was  approved  by  McCardie  J.  in  Per¬ 
forming  Rights  Society  v.  Mitchell  and  Booker.  [1924]  1 

K.B.  762;  "For  the  acts  or  omissions  of  such  a  one  about 
the  performance  of  his  undertaking  his  employer  is  not 
liable  to  strangers,  no  more  than  the  buyer  of  goods  is 
liable  to  a  person  who  may  be  injured  by  the  careless 
handling  of  them  by  the  seller  or  his  men  in  the  course 
of  delivery," 
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To  the  same  effect  16  the  Eighth  Edition  of  Sal- 
whlch  at  pages  88  and  89  draws  the  distinction  be- 
t  ?n  the  case  of  a  principal  who  is  liable  only  for  those 
'.ts  of  his  agent  which  he  expressly  or  impliedly  author¬ 
ized  jut  wh’ch  rule  is  subject,  so  far  as  here  applicable, 
o  l. i  excep  ion  which  governs  the  particular  form  of 
agency  which  exists  in  the  case  of  master  and  servant. 

In  the  case  at  bar  it  may  be  assumed  that  the 
appellant  knew  that  the  delivery  of  wine  would  be  made  by 
motorcycle  and  that  it,  therefore,  authorized  the  delivery 
by  that  means.  But  while  the  appellant  had  the  right  to 
take  the  work  out  of  Sinclair’s  hands,  it  had  not  the 
right  to  say  that  he  was  to  continue  the  work  and  direct 
him  during  the  continuance  of  it.  In  thus  paraphrasing 
another  extract  from  the  judgment  in  the  Performing  Rights 
case,  I  have  not  overlooked  the  fact  that  McCardie  J.  was 
there  considering  the  test  to  be  applied  In  deciding 
whether  ;  man  is  a  servant  or  an  independent  contractor,  but 
I  think  the  test  is  also  the  proper  one  as  to  when  a  man  is 
that  particular  class  of  agent  defined  as  servant.  Indeed 
but  an  elaboration  of  the  definition  given  by  Lord 
Justice  Bramweli  in  Y  e  w  e  n  s  v.  Noakes  (1880),  6  Q.B.D.  530, 

at  532,  where  he  says,  "a  servant  is  a  person  subject  to 

command  of  his  master  as  o  the  manner  in  which  he  shall 
do  his  wo  rk „ " 

The  matter  is  discussed  in  the  Fourth  Edition  of 
Bevan  on  Negligence  at  p.  713,  where  the  author,  after  quot¬ 
ing  this  definition,  also  gives  the  evidence  of  Lord  Justice 
Bramweli  taken  before  the  First  Committee  of  the  House  of 
Commons  on  Employers'  Liability,  and  then  continues:  "Once 
again,  the  distinction  between  a  servant  and  an  agent  is  the 
distinction  between  serving  for  and  acting  for.  An  agent  as 
contrasted  with  a  servant  has  a  discretion  as  to  the  time  and 

nner  of  performance,  and  sometimes  as  to  acting  or  not  acting." 

In  my  judgment,  "Wilbert  Sinclair  was  the  agent  of 
the  appellant  so  as  to  make  the  latter  liable  for  anything 

Tjy  him  with  its  authority.  But  the  appellant  is  not  li¬ 
able  for  Sinclair's  negligence  in  driving  the  motorcycle,  as 
that  was  a  casual  or  collateral  matter  which  the  appellant 

not  authorize  expressly  or  by  implication.  Not  being  sub- 
to  the  appellant’s  control  as  to  the  manner  of  driving, 
Sinclair  was  not  its  servant.  There  was  no  evidence  of  any 
authority  in  Sinclair  to  drive  negligently  and  there  was, 
therefore,  nothing  to  leave  to  the  jury.  I  would  allow  the 
appeal  with  costs  in  this  Court  and  the  Court  of  Appeal  and 
restore  the  judgment  at  the  trial. 


Appeal  allowed  with  costs . 

l  Davis  J.  agreed  with  Duff  C.J.  Crockett  and  Huson 
JJ,  agreed  in  the  majority  Judgment. 

On  both  appeals  the  defendant  argued  another  point, 
omitted,  that  the  plaintiff  by  taking  and  entering  Judg¬ 
ment  against  the  Sinclairs  was  precluded  from  proceeding  fur- 
:  <i  1  st  the  Bright  Co.  on  the  ground  that  all  three  were 
Joint  tortfeasors.  Doth  Courts  held  that  under  the  circum- 
the  defendant  failed  on  this  issue.  On  this  problem 
generally,  see  inf ra  p „ 

See  comments  by  [ C. A. W. ] right  in  (1937),  15  Can. 

La skin,  in  (1938),  16  Can.  Bar  Rev.  809. 

ee  also  secs.  2  and  220  of  the  American  Law  Insti¬ 
tute1'  catement  of  Agency. 

f.  Duty,  Vicarious  Liability,  chap,  II,  Liability 
specially  at  p.  37:  "There  are  to  be  found  in 
ases  other  very  swee pNi ng  expressions  regarding 

lty  of  principals  for  the  misdeeds  of  their  agents. 


-  20 


This,  however,  is  only  loose  language.  Judges  will  speak 
of  ’agents'  in  one  sentence,  and  of  their  'masters'  in  the 
next.  They  have  in  mind,  though  they  speak  of  'agents' , 
really  only  the  case  of  the  agent  who  is  a  servant,  which  is 
the  only  case  they  are  considering. . . .The  truth  of  this  pro¬ 
position,  that  the  word  'agent*  is  used  in-  these  cases  as  a 
descriptive  equivalent  for  'servant  who  is  an  agent'  is 
thrown  into  clear  relief  by  Smith  v.  Ma  r t i n ,  [l91l]  2  K.B. 

77  5  .  If  "it  is  enough  to  show  that  the  subordinate  was  an 
agent,  why  was  it  considered  so  essential  to  establish  in 
that  case  the  relationship  of  master  and  servant?  It  would 
have  been  much  easier  to  show  that  she  was  Jthe  Council's 
agent  to  teach."] 


CHOWDHARY  v.  OILLOT.  King'n  Dench  Division,  [1047] 

2  All  E.R,  541. 


The  plaintiffs,  a 
Jured  in  u  collision  between 
doctor,  the  owner  of  the  car 
Ltd,  (the  second  defendants) 


doctor  and  his  wife,  were  in«- 
u  motor  car  and  a  lorry.  The 
had  left  it  with  Daimler  Co, 
for  repairs,,  and,  on  h  i  s  asking 


the  company's  receptionist  if  he  could  have  a  "lift"  to  the 
nearest  railway  station,  Gillot,  the  first  defendant,  who  was 
employed  by  the  company,  was  instructed  to  drive  him  and  his 
wife  to  the  station  in  his  (the  doctor's)  own  car.  On  the  way 
to  the  station,  the  car  collided  with  a  lorry  driven  by  Jones, 
the  third  defendant.  It  was  found  that  Gillot  was  negligent. 
The  judgment  deals  with  the  company's  liability  for  Gillot's 
negl igence . 


STREATFEILD  J.  ...  It  is  material  to  go  back  into 
the  history  of  the  relationship  between  Dr.  Chowdhary  and  the 
Daimler  Co.  For  some  ten  or  twelve  years  he  had  been  a  valued 
customer  of  the  Daimler  Co.  He  was  In  the  habit  of  taking  his 
Daimler  car  to  their  works  and  leaving  it  with  them  for  ser¬ 
vicing  and  repairs  some  three  or  four  times  every  year.  He 
either  stated  his  requirements  verbally  or  brought  a  rough  list 
of  the  repairs  which  were  required,  and  his  instructions,  either 
verbal  or  written,  were  then  transferred  to  a  form,  whirh  was 
headed  "Repair  order —  chargeable"  by  one  of  the  receptionists 
of  the  defendant  company.  If  this  form  was  then  and  there  made 
out,  he  signed  it  on  the  premises;  otherwise  the  company  posted 
him  a  form  two  or  three  days  later,  which  he  signed  at  his  home 
and  returned  to  them.  He  tells  me  that  he  never  at  any  time  read 
the  conditions  on  the  back  of  that  form,  which  is  not  altogether 
surprising,  and  he  supposed  that  they  contained  what  he  called 
the  ordinary  conditions  which  garage  people  usually  have  on 
their  contracts.  On  the  front  of  this  form  which  he  was  in  the 
habit  of  signing  were  these  words:  "Please  execute  the  under¬ 
mentioned  work  and  charge  the  same  to  my  account  in  accoru  ce 
with  the  conditions  on  the  back  hfereof."  On  the  back  are  some 
eleven  conditions,  No,  4  of  which  reads: 


If  a  customer's  car  and/or  chassis  shall  be 
driven  at  any  time  by  one  of  the  company's  em¬ 
ployees  the  employee  shall  be  deemed  for  all 
purposes  to  be  the  servant  of  the  customer  who 
shall  be  entitled  to  all  rights  and  shall  discharge 
all  liabilities  incident  to  that  relationship. 

Before  the  war  when  cars  and  petrol  were  more  plenti¬ 
ful  than  they  are  to-day,  the  Daimler  Co.  had  been  in  the 
habit  of  sending  Dr.  Chowdhary  to  the  nearest  railway  station 
after  he  had  left  his  car  for  repairs.  For  that  courtesy  ser- 


ic  ,  as  it  may  be  called,  they  used  one  of  their  own  cars  and 
.  eir  patrol  and  one  of  their  own  drivers.  It  was  a  service 

'hlch  was  rendered  to  other  people  as  well,  but  in  Dr.  Chowd- 
hary 1 s  care  It  was  rendered,  not  only  to  an  old  and  valued 
*  as  oro.jr,  but  also  to  one  who  was  described  by  the  receptionist 
1  priority  customer",  Dr,  Chowdh-ary  being  a  medical 
practitioner.  During  the  war  the  shortage  of  petrol  and  cars 
prevented  them  from  rendering  that  service  in  the  same  way, 
but,  at  his  request,  when  he  had  taken  his  car  for  repairs 
they  continued,  whenever  possible,  to  provide  one  of  their  own 
servants  to  run  him  to  the  nearest  station  in  his  own  car  and 
bring  It  back  to  their  works  immediately  afterwards. 

On  Nov.  23,  1944,  Dr.  Chowdhary  took  his  wife  in  his 

car  to  the  Daimler  works  to  have  the  car  repaired.  He  either 
gave  a  list  of  requirements  to  the  receptionist,  Mr.  Heagan, 
or  Mr.  Heagan  received  them  verbally  and  memorised  them.  It 
does  not  matter  which,  but,  in  fact,  he  signed  no  order  form 
there  and  then.  Presumably,  a  form  would  or  might  have  been 
sent  to  him  later,  but  in  the  events  which  happened  he  never 
received  nor  signed  one  of  these  repair  order  forms.  Having 
taken  his  car  to  the  Daimler  works,  he  was  first  minded  to 
walk  with  his  wife  to  the  Park  Royal  station,  some  15  minutes 
walk  away,  but  on  second  thoughts  he  asked  Mr,  Heagan  if  he 
could  have  a  lift  to  the  nearest  station,  and,  accordingly, 

Mr.  Heagan  detailed  Gillot,  who  vas  a  tester  and  tuner  at  their 
works  and  a  driver  of  some  40  year:  experience,  for  the  Job, 
Accordingly,  Dr.  Chowdhary  and  his  wife  got  into  the  back  of 
the  car  and  Gillot  drove  them.  On  the  Journey  to  the  station 
the  accident  occurred,  caused,  as  I  have  already  found,  by 

Gillot*  s  negligence.  It  is  on  these  facts  that  I  am  asked  to 
/lnd,  first,  on  common  law  principles,  that  there  was  a  tem¬ 
porary  transference  of  their  paid  servant  by  the  Daimler  Co, 
o  Dr.  Chowdhary  so  as  to  pass  the  right  or  authority  to 
ont  rol  him  in  "the  way  in  which  the  act  involving  negligence 
was  done . "... 


[ Discussion  of  the  Me  r s  ey  Do cks  and  Century  Insurance 

Cases  is  omitted,] 

Counsel  for  the  company.  ,  .  contends,  first,  that 

'  C&1  hnd  not  at  the  material  tlmo  been  handed  over  to  the 
Daimler  Co.,  and  he  relies  on  certain  answers  given  in  cross- 
examination  by  Dr.  Chowdhary  as  to  the  control  which  he  felt 
that  he  could  exercise  over  Gillot  when  driving  the  car,  I 
need  not  quote  them  in  detail.  They  were,  in  fact,  answers 
whereby  he  agreed  that  If  Gillot  had  driven  the  car  dangerous¬ 
ly  he  would  have  felt  at  liberty  to  check  him,  and,  if  he  had 
refused  to  slow  down  or  to  drive  more  carefully,  ho  would  have 
forced  him  to,  or  would  have  taken  over  the  wheel  himself, 
ihat  was  really  the  first  point  of  couneel  for  the  company, 
l.e,  ,  *  that  the  car  still  remained  in  the  custody  of  Dr,  Chowd¬ 
hary  and  had  not  yet  been  handed  over  to  the  company.  The 
second  point  that  he  raised  in  effect  was  that  he  discharged 
the  onus ,  heavy  though  it  was,  by  pointing  to  the  fact  that 

1 3  lent  to  drive  the  car  for  its  owner  who  was  present 
car  and  retained  possession  of  it  and  the  right  to  con¬ 
trol  the  manner  of  the  driving.  It  is,  of  course,  that  detail 
vhtoh  distinguishes  this  case  from  Mersey  Docks  and  Harbour 

JL9il£iL  v»  C.9.g gins  &.  Griffiths.  It  appears  that  there  is  no 
-ase  right  on  all  fours  with  the  present  ono,  but  counsel  for 
company  relies  on  the  principle  laid  down  in  Samson  v. 

~  ^  l  s.9.:!  •  [1912]  A.C,  844,  and  also  on  Pratt  v.  Patrick. 

[10  24  ]  1  K.B.  488.  -  - 
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With  regard  to  Saison  v.  At  tchi son  I  need  only  read 
the  headnote  which  ia  as  follows:  ''Where  the  owner  of  a  vehicle, 
being  himself  in  possession  and  occupation  of  it,  requests  or 
allows  another  person  to  drive,  this  will  not  if  itself  ex¬ 
clude  his  right  and  duty  of  control |  and,  therefore,  in  the 
absence  of  further  proof  that  he  has  abandoned  that  right  by 
contract  or  otherwise,  the  owner  is  liable  as  principal  for 
damage  caused  by  the  negligence  of  the  person  actually  driving," 
In  his  Judgment  which  was  approved  in  the  Privy  Council  the 
trial  Judge  said:  "1  think  that  where  the  owner  of  an  equipage, 
whether  a  carriage  and  horses  or  a  motor,  is  riding  in  it 
while  it  is  being  driven,  and  has  thus  not  only  the  right  to 
possession  but  the  actual  possession  of  it,  he  necessarily  re¬ 
tains  the  power  and  the  right  of  controlling  the  manner  in 
which  it  is  to  be  driven,  unless  ha, has  in  some  way  contracted 
himself  out  of  his  right,  or  is  shown  by  conclusive  evidence 
to  have  in  some  way  abandoned  his  right.  If  any  injury  happen 
to  hheue^ulpage  while  it  is  being  driven,  the  owner  is  the 
sufferer.  In  order  to  protect  his  own  property  if,  in  his 
opinion,  the  necessity  arises,  he  must  be  able  to  say  to  the 
driver,  MDo  this',  or  'Don’t  do  that,"  The  driver  would  have 
to  obey,  and  if  he  did  not  the  owner  in  pos'eession  would  compel 
him  to  give  up  the  reins  or  the  steering  wheel.  The  owner, 
indeed,  has  a  duty  to  control  th^  driver  ,  .  .  The  duty  to  con¬ 
trol  postulates  the  existence  of  the  right  to  control.  If 
there  was  no  right  to  control  there  could  bo  no  duty  to  control, 
No  doubt  if  the  actual  possession  of  the  equipago  has  boen 
given  by  the  owner  to  a  third  person—that  i'S  to  say,  if  there 
has  been  a  bailment  by  the  owner  to  a  third  person — the  owner 
has  given  up  his  right  of  control,"  On  that  principle  coun¬ 
sel  for  the  company  contends  that  he  has  discharged  tho  onus 
which  lies  on  him  of  showing  that  thero  hud  been  a  transfer  of 
the  servant  to  Dr.  Chowdhary  bocause  Dr.  Chowdhary  was  riding 
in  his  own  car  and  remained  in  possession  of  it  and  retained 
the  right  to  control. 

In  iny  opinion,  tho  fact  that  (ill  lot  was  lent  to  the 
doctor  to  drlvo  his  own  car  in  those  circumstances  casts  the 

m  .  .  J  ’.U  *l«U.  ,1,  ••  -  - 

burden  of  proof  on  Dr.  Chowdhary  to  show  that  in  all  the  cir¬ 
cumstances  he  had  in  some  way  abandoned  his  right  to  control 
or  in  some  way  had  "contracted  himself  out  of1*  that  right, 
to  quote  the  words  that  I  have  Just  read.  On  that  question 
I  have  given  careful  consideration  to  the  argument  of  counsel 
for  the  plaintiffs.  As  I  have  said,  in  determining  this 
question  I  have  to  consider  the  whole  of  the  surrounding  cir¬ 
cumstances,  and,  in  ray  Judgment,  the  facts  do  support  the 
view  that  Dr.  Chowdhary  had  no  right,  or  had  abandoned  his 
right  or  authority,  to  control  Gillot  at  the  material  time. 

My  reasons  for  that  conclusion  are  these:  (i)  the  car,  in  my 
view,  had  been  delivered  to  the  Daimler  Co.  for  repairs  and 
the  order  had  been  accepted,  and  from  that  moment  onwards 
the  Daimler  Co.  were  in  possession  of  that  car  as  bailees; 

(il)  thereafter  and  so  long  as  the  bailment  continued,  Dr. 
Chowdhary  had  no  .  right  to  control  the  bailees’  servants; 

(iii)  in  my  opinion,  he  was  doing  no  more  than  receiving  the 
benefit  of  the  Daimler’s  courtesy  service,  as  I  have  called 
it,  Just  as  though  it  had  been  in  their  own  motor  car  and 
with  their  own  petrol  as  in  former  days,  and  the  mere  fact 
that  it  was  the  customer's  own  car  did  not,  in  my  view,  pre¬ 
vent  it  from  being  part  of  their  service  towards  him;  (Iv) 
there  is  some  indication,  without  laying  undue  stress  on  it, 
of  the  doctor  having  abandoned  his  right  to  control  from  the 
fact  that  he  got  into  the  back  of  the  motor  car,  and,  beyond 
telling  Gillot  which  of  two  equi-distant  stations  he  was  to 
drive  to,  he  was  not  in  a  position  to  exercise  any  right  of 
control  over  the  driver  in  the  sense  in  which  I  interpret  the 
word  "control".  It  is  true  that  he  could  have  ordered  him 
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1  drive  more  carefully  if  he  was  driving  dangerously,  or  to 
x ve  mo re  slowly  If  he  was  driving  at  an  uncomfortable  or 
i  gt  roua  speed,  and  so  forth,  but  that,  in  my  opinion,  Is 
liy  no  more  than  common  prudence  dictates.  Perhaps  the 
ontrol  would  be  stronger  In  the  case  of  a  person  whose  own 
-operty,  whose  own  life,  perhaps,  or  whose  own  wife  was  in- 
/o.ved,  but  it  is  no  more  than  the  control,  or  checking — if 
that  is  the  right  word--that  one  would  exercise  towards  a 
taxicab  driver  who  might  behave  in  the  same  way.  The  taxi¬ 
cab  driver,  of  course,  is  not.  the  servant  of  the  fare.  But 
the  doctor  could  not  have  ordered  Gillot  to  stop  and  wait 
for  him  for  half  an  hour.  He  could  not  have  ordered  him  to 
deviate  and  to  wait  for  him  while  he  was  visiting  a  patient. 
He  could  not  have  ordered  him  to  drive  him  to  a  more  distant 
place  for  his  own  purposes.  An  illustration  was  put  before 
me  that,  supposing  he  had  said  he  was  in  a  hurry  to  catch  his 
train  and  ordered  the  driver  or  purported  to  order  him  to 
drive  more  quickly  and,  if  there  was  a  regulation  or  a  pro¬ 
hibition  by  the  employers  against  driving  customers'1  cars 
at  more  tnan,  say,  20  miles  an  hour,  Gillot^  would  have  been 
in  a  position  to  refuse  to  carry  out  any  such  orders.  All 
orders  or  control  of  that  type  were  directions  which  Gillot 
could  have  declined  to  obey  from  the  person  who,  it  is  now 
contended,  was  his  temporary  master. 


It  seems  to  me,  therefore,  that  in  those  circum¬ 
stances  the  only  control  which  Dr,  Chowdhary  could  -have 
exercised  over  Gillot  would  have  been  to  tell  him  where  he 
wanted  to  go  to  within  the  very  narrow  limits  of  the  ser¬ 
vice  which  was  bel'ng  given  to  him,  and  beyond  that,  the  car 
having  been  handed  over  to  the  bailees,  he  had  no  authority 
to  control  it.  The  service  was  extremely  short.  It  could 
have  been  done  in  a  matter  of  a  few  minutes.  Gillot.  never 
clocked  off  from  his  own  employers  and  he  really  performed 
this  duty  as  part  of  his  ordinary  work.  Indeed,  I  find  it 
difficult  to  suppose  that,  had  he  been  stopped  by  a  police¬ 
man  who  asked  him  whose  servant  he  was,  he  would  not  have 
said  at  once:  "I  am  the  Daimler  Co.'s  servant,  and  I  am 
'riving  this  car  for  a  customer."  One  cannot  possibly  ima- 
ine  that  he  would  have  gone  on  to  say:  "I  am  ordinarily  a 
Daimler  man  but  five  minutes  ago  with  my  consent,  express 
or  Implied,  I  became  the  servant  of  a  new  master  and  five 
minutes  hence  I  shall  revert  to  my  former  employment  under 
my  general  masters." 


With  regard  to  P  rat  t  v.  Pat  rick  on  which  reliance 
is  placed,  in  my  view,  that  13  quite  a  different  situation. 

In  that  case  there  was  a  delegation  of  the  control  of  the  car 
by  the  owner  to  a  casual  driver  while  the  owner  himself  re¬ 
mained  in  the  car  ready  to  control,  if  he  was  so  minded,  or 
to  direct  the  driver.  There  was  no  question  of  the  car  hav¬ 
ing  been  handed  over  to  anybody.  There  was  no  evidence  there 
cf  any  abandonment  by  the  owner  of  his  right  to  control  it. 

Aitchlson  the  circumstances  were,-,  perhaps,  even 
stronger  against  the  contention  which  has  been  put  forward  by 
counsel  for  the  company,  because  there,  on  the  findings  in 
Judgment  the  owner  had  actively  directed  Collins,  the 
driver  of  the  car,  and  the  whole  object  of  the  Journey  in 
question  was  the  driving  of  the  car  on  a  tost  with  the  view 
fo  the  sale  by  the  owner  to  a  prospective  purchaser.  It  seems 
clear  in  that  case  that  there  was  not  only  a  retention  of  the 
control,  but  the  exercise  of  the  right  to  control  by 
the  owner  who  remained  in  the  front  seat  on  exchanging  the 

seat  with  Collins.  In  my  view,  having  regard  to  a 1 1 .  - 
ances,  Dr.  Chowdhary  could. pot,  in  the  present 
the  driver  in  tjie  way  that  I  have  stated,  but 
were  performing  their  service  towards  the  doc- 
tm  the  services  of  their  own  servant,  and  not 
erring  the  servant  himself  to  him.  In  my  judgment, 
lerefore,  the  first  contention  of  counsel  for  the  company 

on  common  law  principles  Gillot  did  not  become  the 
partlcu  r  servant  of  Dr,  Chowdhary. 
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The  second  contention  is  that  by  the  terms  of  the 
contract  set  out  on  the  form,  condition  4  of  which  I  have  al¬ 
ready  read,  the  servant  of  the  company  driving  the  customer's 
car  must  be  deemed  to  be  the  servant  of  the  customer  who  is 
liable  for  all  liabilities  incidental  to  the  relationship  of 
master  and  servant ,  No  doubt,  condition  4  on  the  back  of  this 
form  is  a  valid  condition  and  would  be  binding  on  the  con¬ 
tracting  party  even  if  he  had  not  read  the  conditions.  My 
attention  was  drawn  to  Hood  v0  Anchor  Line  (Henderson  Brothers^, 
[1918]  A „ C  o  837  ,  and  it  is  not  disputed  that  that  would  be 
the  position,  but,  in  fact,  Dr.  Chowhary  never  signed  the  form. 
He  never  saw  the  form  on  the  material  occasion,  nor,  indeed, 
was  such  a  form  in  existence,  nor  did  it  ever  come  into  exis¬ 
tence.  Even  if  it  would  or  might  have  come  into  existence 
afterwards  and  have  been  signed  by  the  doctor,  I  must  make  no 
assumption  on  that  matter,  and  I  cannot  hold  Dr.  Chowdhary 
bound  by  a  condition  before  it  became  an  expressed  condition. 
Even  if  he  is  to  be  taken  to  have  contracted  on  the  usual 
terms,  whatever  they  were,  I  do  not  consider  that  condition  4 
refers  to  a  journey  such  as  that  which  was  undertaken  in  this 
case.  I  think  that  in  its  context,  on  an  agreement  which  is 
called  a  repair  order,  the  condition  in  question  refers  only 
to  the  driving  of  customers®  cars  incidental  to  the  actual 
repairs  carried  out  or  to  be  carried  out,  e.g.,  a  test,  or 
taking  the  car  from  one  garage  to  another — that  sort  of  Jour¬ 
ney —  but  I  do  not  consider  that  it  covers  the  courtesy  ser¬ 
vice  of  which  we  have  heard  in  this  case.  I  do  not  think  it 
could  ever  have  been  contemplated  that,  when  the  company  were 
rendering  a  service  of  this  sort  to  their  own  customer ,  this 
condition  on  the  repair  order  made  the  driver  the  servant  of 
that  c.u stonier  and  that  the  customer  who  was  being  taken  to 
the  stat ion  should  carry  all  the  liabilities  of  the  relation¬ 
ship  of  master  and  servant.  For  these  two  reasons,  I  think 
the  second  contention  also  fails,  and  I  hold  that  at  the  time 
of  the  accident  Gillot  remained  the  servant  of  the  Daimler  Co. 
Ltd.,  his  ordinary  masters,  and  they  are  liable  for  his  act 
of  negl igence . 

I,  therefore,  give  Judgment  for  the  plaintiff  Dr. 
Chowdhary  for  *1,100  and  j^rs.  Chowdhary  for  *151. 16s.  against 
the  defendants,  jGillot  and  the  Daimler  Co,  Dtd, 

[is  it  Impossible  to  have  the  liability  of  two 
"masters"?  See  Restatement  of  Aganoy,  sec,  226,  comment  a, 
illustration  2;  * 

"P  employs  A  as  a  messenger  boy  by  the  day,  authori¬ 
sing  him  to  use  a  bicycle  in  performing  his  duties,  B  also 
employs  A  on  the  same  terms.  Neither  knows  o£  the  employment 
by  the  other.  A,  having  packages  to  deliver  to  the  same  des¬ 
tination  for  both  P  and  B,  places  them  on  his  bicycle  and 
negligently  runs  into  T  while  on  his  way  to  deliver  them. 

Both  P  and  B  are  subject  to  liability  to  T," 

And  see  Gordon  v,  Byers  Motor  Car  Company  (1932), 

164  Atl,  334  (Penn,).  Byers  Co,  was  engaged  in  selling  motor 
trucks,  Hazlett  was  in  the  gasoline  business  and  was  in  the 
market  for  the  purchase  of  a  truck.  It  was  agreed  that  Byers 
would  furnish  a  truck  and  driver  for  one  week  to  Hazlett  to 
demonstrate  the  suitability  of  the  truck.  If  at  the  end  of 
the  week  he  was  satisfied  he  would  pay  the  purchase  price;  if 
not,  he  would  pay  $10  a  day  for  the  use  of  the  truck,  driver, 
gas,  etc.  While  the  driver  was  unloading  gasoline,  the  care* 
less  way  in  which  he  did  it  resulted  in  an  explosion  causing 
the  death  of  ,plaintif f ♦ s  husband.  The  Court  held  both  Byers 
and  Hazlett  liable,  "While  manipulating  the  mechanism  on  the 
truck,  ,  .  Lewis  [the  driver]  was  acting  in  the  course  of  his 

employment  and  ins t ruot ions ,  actual  or  Implied,  received  from 
Byere  Cq,,  as  part  of  the  demonstration  of  the  performance  of 


Ip  hia  efforts  to  deliver  the  gasoline  to  Haz- 
cufltoaier,  he  was  carrying  out  the  instructions  of  Haz- 
lett.  .  .  The  Byers  Co,  controlled  Lewis  as  demonstrator  for 
the  purpose  of  selling  the  truck,  and  Hazlett  controlled  him 
ivering  the  gasoline,  .  ,  Lewis  was  the  servant  of  both 

.1  Andante  negligently  acting  in  the  course  of  his  employment 
®^y®nch,  ,*!*•  1 

What  would  be  the  result  in  Ontario  on  facts  similar 
to  the  Chowdhary  case?  What  if  a  third  person  had  boon  in¬ 
jured  by  Gillot's  negligence? 

Defendants  hired  from  the  plaintiffs  teams  and 
drivers  to  move  bags  of  sugar.  The  number  of  bags  these 
drivers  receipted  for  were  greater  than  those  delivered  and 
when  the  plaintiffs  sued  for  the  hire  of  the  teams,  etc,,  the 
defendants  counterclaimed  for  the  missing  sugar.  From  the 
evidence  it  appeared  the  loss  occurred  by  reason  of  the 
drivers1  negligence  in  not  checking  the  number  of  bags  appear¬ 
ing  on  the  despatcher' a  record,  The  drivers  receipted  for  the 
bags  "at  the  instance"  of  the  defendant.  Should  the  defen¬ 
dant's  counterclaim  sucoeed?  Canadian  Storage  Co.  v,  Toronto 
Storage  Co.  (  1024),  66  O.L.R.  3 5 3 . ] 


MERSEY  DOCKS  AND  HARBOUR  BOARD  v  „  COGG INS  L  GRIFFITH  (LIVER¬ 
POOL)  LTD.  House  of  Lords.  [1947]  A.c]  T[ 

The  appellant  board  owned  a» number  of  mobile  cranes, 
each  driven  by  a  skilled  workman  engaged  and  paid  by  them,  for 
the  purpose  of  letting  out  the  apparatus  so  driven  to  appli¬ 
cants  who  had  undertaken  to  load  or  unload  cargo  at  Liverpool 
ihls  was  a  regular  branch  of  their  business.  The  con¬ 
ditions  on  which  these  cranes  were  supplied  were  printed  and 
'Regulations  and  rates  applying  to  the  fixed  and 
mr  i.iLe  cranes  on  land,  available  for  general  use  on  the  dock 
r'te  at  Liverpool  and  Birkenhead".  They  were  incorporated 
?he  contract  of  hiring.  By  reg.6:  "Applicants  for  the  use 
cf  cranes  must  provide  all  necessary  slings,  chains,  and 
labour  for  preparing  the  article  to  be  lifted,  and  for  un- 
ackling  the  same.  They  must  also  take  all  risks  in  connec- 
on  with  the  matter.  The  board  do  not  provide  any  labour  in 
connection  with  the  cranes  except  the  services  of  the  crane 
driver  tor  powor  cranes.  The  drivers  so  provided  shall  be  the 
servants  of  the  applicants."  As  regarded  "portable  cranes", 

*he  stipulated  rates  varied  according  a  they  were  provided 
’witli,  board*  s  driver"  or  "without  board's  driver".  The  res¬ 
pondent  company  were  master  stevedores  who  had  hired  from  the 
appellant  board  the  use  of  a  portable  travelling  crane,  to¬ 
gether  with  its  driver,  Francis  Newell,  for  the  purpose  of 
loading  a  ship  called  the  Port  Chalmers,  lying  at  the  quay  at 

he  North  Sandon  Dock,  Liverpool,  one  of  the  docks  of  the 

appellant  board.  -John  Mclarlane  was  a  registered  checker  em¬ 
ploye!  by  James  Howie  ro.,  the  forwarding  agents  who  had  en¬ 
gaged  the  respondent  company  as  stevedores  to  load  the  cargo 

On  the  night  oi  August  22,  1943,  he  was  engaged 

In  checking  goods  which  were  in  the  course  of  being  trans¬ 
ferred  from  shed  to  ship  by  means  of  The  crane,  which  did  not 
on  rails  but  could  be  moved  In  any  direction  by  the 

1  lie  crane,  which  was  standing  in  the  dock 
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shed,  had  picked  up,  under  Mciarlane’s  direction,  a  case  of 
which  he  had  to  note  the  number  and  marks.  While  he  was  en¬ 
deavouring  to  do  so,  instead  of  further  movement  of  the  crane 

being  stopped  ti LI  ho  could  take  the  particulars,  it  was  set 
in  motion  and  driven  on  by  New-all.  The  result  was  that 
McFarlane  was  trapped  and  struck  by  it-  and  seriously  injured. 
He  brought  an  action  for  damages  against  the  respondent  com¬ 
pany  and  in  the  alternative  the  appellant  board,  which  was 
tried  at  Liverpool  Assizes  by  C r oom- J ohn s on  J.  From  the 
evidence  it  appeared  that  the  appellant  board  had  engaged 
Newall,  paid  his  wages,  prescribed  the  Jobs  he  should  under¬ 
take  and  alone  had  power  to  dismiss  him.  The  respondent  com¬ 
pany  had  the  immediate  direction  and  control  of  the  opera¬ 
tions  to  be  executed  by  him  with  the  crane,  e.g.,  to  pick  up 
and  move  a  piece  of  cargo  from  shed  to  ship,  but  had  no  power 
to  direct  how  he  should  work  the  c^ane,  the  manipulation  of 
the  controls  being  a  matter  for  him. 

The  following  passages  are  from  the  evidence  of 
Edward  Pullin,  head  timekeeper  in  the  employment  of  the  res¬ 
pondent  company:  "Q,  Beyond  telling  him  to  move  the  pile  or 
heap  or  stack  from  one  place  to  another,  have  you  any  other 
control  over  the  way  in  which  the  crane  is  driven  by  the 
crane  driver?  — A.  Well ,  we  have  no  control  over  it,  the  way 
he  drives  -it,  We  can  only  tell  him  what  we  want  and  it  is 
not  up  to  us  to  tell  him  how  he  has  to  drive  it  or  anything. 

If  he  did  not  do  it  to  our  satisfaction  we  would  certainly 
send  in  a  complaint  to  the  dock  board...  Q.  It  is  very  im¬ 
portant  that  stevedores  should  have  the  right  to  tell  him  not 
only  what  to  do  ,  .  .  but,  In  most  senses,  how  to  do  it? 

— A.  Yes.  We  naturally  hang  the  slings  on  and  sling  the  stuff, 
but,  of  course,  we  leave  it  to  the  crane  driver  to  take  it 
in  his  way.  We  do  not  Interfere  with  the  driver  of  the 
crane."  The  following  is/  from  the  evidence  of  John  McDonough, 
staff  foreman  employed  by  the  respondent  company:  "Q.  What 
orders  did  you  give  the  crane  driver  in  regard  to  the  move¬ 
ment  of  the  cargo?  —  A.  When  we  start  we  tell  the  crane  driver 
to  take  the  stuff  up,  to  go  and  pick  lifts  up  and  put,  the 

goods  in  No.  1  or  No.  2  or  any  particular  hatch. ..Q.  Have  you 
anything  to  do,  or  have  your  men  anything  to  do,  with  how  he 
drives  the  crane,  or  when  he  puts  his  brake  on,  or  whether  he 
stops  or  anything  of  that  kind?  --A.  No."  Th*e  following  is 
from  the  evidence  of  Newall:  "Q.  Who  were  you  taking  your 
orders  from?  — A.  To  take  orders  from  the  firm  you  are  hired 
out,  go  where  you  are  sent,  do  what  you  are  told...  Q.  In 
order  to  move  [the  cases]  did  you  go  with  your  crane  and  pick 
up  one  over  by  the  door,  then  reverse  in  a  semi-circle?  — A. 

And  turn  head  on  to  the  hatch...  Q.  Did  you  take  orders  from 
the  checker  to  stop  half-way  along  in  your  reverse  circle? 

— A.  I  take  no  orders  from  anybody." 

C room- J o hn s on  J.  held  that  Newall  was  negligent  and 
awarded  McFarlane  247  _1®  damages  and  costs  against  the  appel¬ 
lant  board  on  the  ground  that  Newall  was  employed  by  them. 

They  appealed  to  the  Court  of  Appeal,  not  disputing  that 
Newall  was  negligent  or  that  his  negligence  caused  the  acci¬ 
dent,  but  contending  that  at  the  time  he  was  in  the  employ¬ 
ment  of  the  respondent  company.  The  court  (Scott,  du  Parcq 
and  Morton  L.JJ.)  dismissed  the  appeal.  The  appellant  board 
appealed  to  t-he  House  of  Lords,  seeking  to  have  the  Judgment 
against  them  discharged  and  to  have  substituted  for  it  a 
Judgment  in  favour  of  McFarlane  for  the  same  amount  against 
the  respondent  company. 
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LORD  PORTER.  My  Lords,  I  need  not  repeat  the  facts 
viny  rise  to  the  question  to  be  determined  in  this  appeal* 

inat  question  is  whose  servant  was  the  crane  driver,  Francis 
Nawall ,  at  the  time  of  the  accident.  As  to  this  matter  I 
Mnd  myself  in  agreement  with  those  members  of  your  Lordships' 
House  who  sat  to  hear  the  appeal  and  only  desire  to  add  a 
few  observations  as  to  the  principles  concerned.  In  deter¬ 
mining  this  question  it  has  to  be  borne  in  mind  that  the  em¬ 
ployee's  position  is  an  important  consideration.  A  contract 
of  service  is  made  between  master  and  man  and  an  arrangement 
for  the  transfer  of  his  services  from  one  master  to  another 
can  only  be  effected  with  the  employee's  consent,  express  or 
impJbied,  His  position  is  determined  by  his  contract.  No 
doubt  by  finding  out  what  his  work  is  and  how  he  does  it  and 
how  he  fulfils  the  task  when  put  to  carry  out  the  requirements 
of  an  employer  other  than  his  own,  one  may  go  some  way  to¬ 
wards  determining  the  capacity  in  which  he  acts,  but  a  change 
of  employer  must  always  be  proved  in  some  way,  not  presumed. 
The  need  for  a  careful  consideration  of  the  circumstances  said 
to  bring  about  the  change  of  employment  has  latterly  been 
accentuated  by  the  statutory  provisions  now  in  force  for  com¬ 
pulsory  health  and  accident  insurance  and,  in  the  case  of  many 
firms,  by  the  existence  of  funds  accumulated  under  a  trust 
for  the  benefit  of  employees  who  will  not  lightly  incur  the 
risk  of  losing  such  benefits  by  a  transfer  of  their  services 
from  one  master  to  another.  Nor  la  it  legitimate  to  infer 
that  a  change  of  masters  has  been  effected  because  a  con- 
ract  has  been  made  between  the  two  employers  declaring  whose 
servant  the  man  employed  shall  be  at  a  particular  moment  in 
the  course  of  his  general  employment  by  one  of  the  two.  A 
contract  of  this  kind  may  of  course  determine  the  liability 
of  the  employers  inter  se,  but  it  has  only  an  indirect  bear¬ 
ing  upon  the  question  which  of  them  is  to  be  regarded  as 
master  of  the  workman  on  a  particular  occasion. 

The  indicia  from  which  the  inference  of  a  change  is 
be  derived  have  been  stated  in  many  different  way.s,  not- 
y  in  the  words  of  Bowen  L.J.  in  Donovan  v.  Laingn  Wharton 
awn  Construction  Syndicate,  Ltd [  1  8  0  3  ]  1  Q.B.  629,  634, 

here  he  says:  "There  are  two  ways  in  which  a  contractor  may 
employ  his  men  and  his  machines.  He  may  contract  to  do  the 
work  and,  the  end  being  prescribed,  the  means  of  arriving  at 
it  may  be  left  to  him,  or  he  may  contract  in  a  different 
manner  and,  not  doing  the  work  himself,  may  place  his  servants 
and  plant  under  the  control  of  another — that  is,  he  may  lend 
them — and  in  that  case  he  does  not  retain  control  over  the 
work,"  He  adds,  and  Lord  Esher  M.R.  uses  the  wordy  to_the 

same  effect:  "It  is  clear  here  that  the  defendants  placed 

their  man  at  the  disposal  of  Jones  &.  Co.  and  did  not  have  any 
over  the  work  he  was  to  do,"  In  that  case,  as  in 
this,  a  crane  driver  was  lent  to  a  f*i  rm  of  stevedores  to  en¬ 
able  them  to  load  a  ship  and  an  employee  of  the  wharfingers 
whose  duty  it  was  to  direct  the  working  of  the  crane  was  in¬ 
jured  by  the  driver's  negligence.  In  these  circumstances  it 
was  held  that  his  general  employers  were  not  liable,  as  they 
had  parted  with  the  power  of  controlling  him.  The  appellants 
relied  upon  both  the  inference  drawn  from  the  facts 
statement  of  principle  contained  in  that  case.  If 
that  statement  means  that  the  employer  on  whose  work  the  man 
was  engaged  controlled  both  the  object  to  be  achieved  and 
the  m<  ‘hoi  of  performance  I  should  think  a  finding,  that  that 
was  liable.  Justified,  but  whether  in  view  of  the 
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later  decision  of  M'Cartan  v.  Belfast  Harbour  Coniml  sa  lone  rs » 
[l91l]  2  I.R.  143,  In  your  Lordships’  House  the  same  inference 

would  now  be  drawn  from  the  facts  proved  in  evidence  in  Dono¬ 
van’s  case  may  be  doubted.  The  decision  itself  is  Justified 
upon  the  finding  of  fact  that  all  control  had  passed  to  the 
temporary  master.  A  number  of  other  tests  have  been  suggested 
as  helping  to  determine  in  particular  cases  under  which  of 
two  employers  the  man  was  working  at  the  relevant  time.  The 
appellant  quoted  and  relied  upon,  amongst  others,  Rou  rke  v. 
White  Moss  Colliery  Co..  2  C.P.D.  205,  208,  where  the  words 

were  "actually  employed  to  do  t'heir  work",  and  J ohnson  v. 

W.  H.  Lindsay  &  Co. .  [l89l]  A.C.  371,  382,  where  the  phrase, 

"working...  to  a  common  end",  was  used.  For  myself,  I  do 
not  find  much  assistance  in  the  circumstances  of  the  present 
case  from  such  expressions,  especially  as  they  were  used 
with  reference  to  men  who  had  left  their  ordinary  employment 
and  taken  on  work  for  another  employer,  as  distinguished  from 
those  who  continued  to  do  their  ordinary  work,  though  no 
doubt  from  time  to  time  subjected  to  the  directions  of  a 
third  party  as  to  the  work  they  were  to  do. 

Many  factors  have  a  bearing  on  the  result.  Who 
is  paymaster,  who  can  dismiss,  how  long  the  alternative  ser¬ 
vice  lasts,  what  machinery  is  employed,  have  all  to  be  kept 
in  mind.  The  expressions  used  in  any  individual  case  must 
always  be  considered  in  regard  to  the  subject  matter  under 
discussion  but  amongst  the  many  tests  suggested  I  think  that 
the  most  satisfactory,  by  which  to  ascertain  who  is  the  em¬ 
ployer  at  any  particular  time,  is  to  ask  who  is  entitled  to 
tell  the  employee  the  way  in  which  he  is  to  do  the  work  upon 
which  he  is  engaged.  If  someone  other  than  his  general  em¬ 
ployer  is  authorized  to  do  this  he  will,  as  a  rule,  be  the 
person  liable  for  the  employee's  negligence.  But  is  is  not 
enough  that  the  task  to  be  performed  should  be  under  his 
control,  he  must  also  control  the  method  of  performing  it. 

It  is  true  that  in  most  cases  no  orders  as  to  how  a  job 
should  be  done  are  given  or  required!  the  man  is  left  to  do 
his  own  work  in  his  own  way.  But  the  ultimate  question  is 
not  what  specific  orders,  or  whether  any  specific  orders, 
were  given  but  who  is  entitled  to  give  the  orders  as  to  how 
the  work  should  be  done.  Where  a  man  driving  a  mechanical 
device,  such  as  a  crane,  is  sent  to  perform  a  task,  it  is 
easier  to  infer  th&t  the  general  employer  continues  to  con¬ 
trol  the  method  of  performance  since  it  is  his  crane  and  the 
driver  remains  responsible  to  him  for  its  safe  keeping.  In 
the  present  case  if  the  appellants’  contention  were  to  pre¬ 
vail,  the  crane  driver  would  change  his  employer  each  time 
he  embarked  on  the  discharge  of  a  fresh  ship.  Indeed,  he 
might  change  it  from  day  to  day,  without  any  say  as  to  who 
his  master  should  be  and  with  all  the  concomitant  disad¬ 
vantages  of  uncertainty  as  to  who  should  be  responsible  for 
his  insurance  in  respect  of  health,  unemployment  and  acci¬ 
dent,  I  cannot  think  that  such  a  conclusion  is  to  be  drawn 
from  the  facts  established.  I  would  dismiss  the  appeal. 

LORD  UTHWATT.  My  Lords,  arrangements  for  the  supply 
by  an  employer  of  one  of  his  workmen  to  a  third  party,  whom 
I  will  call  "the  hirer",  for  the  purposes  of  a  particular  Job 

are  common  and  have  given  rise  to  many  disputes  on  the  ques¬ 
tion  whether,  while  engaged  on  the  job,  the  watchman  for  the 
purposes  of  the  maxim  respondeat  superior  is  to  be  treated 
as  the  servant  of  the  general  employer  or  of  the  hirer.  The 
principles  established  by  the  authorities  are  clear  enough. 

The  workman  may  remain  the  employee  of  his  general  employer, 
but  at  the  Same  time  the  result  of  the  arrangements  may  be 
that  there  ia  vested  in  the  hirer  a  power  of  control  over  the 
workman^  acts  and  defaults  and  to  exempt  the  general  era- 
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uloyer  from  that  responalbll lty ,  The  burden  of  proving  the 
existence  of  that  power  of  control  in  the  hirer  rests  on  the 
general  employer.  The  circumstance  that  it  is  the  hirer  who 
alone  is  entitled  to  direct  the  particular  wo  rk  from  time  to 
time  to  be  done  by  the  workman  in  the  course  of  the  hiring 
is  clearly  not  sufficient  for  that  purpose.  The  hirer’s  powers 
in  this  regard  are  directed  merely  to  control  of  the  job  and 
the  part  the  workman  ie  to  play  in  it,  not  to  control  of  the 
workman,  and  the  workman  in  carrying  out  the  behests  of  the 
hirer  as  to  what  is  to  be  done  is  not  doing  more  than  imple¬ 
menting  the  general  employer's  bargain  with  the  hirer  and  his 
own  obligations  as  a  servant  of  his  general  employer.  To 
establish  th£  power  of  control  requisite  to  fasten  responsi¬ 
bility  on  him,  the  hirer  must  in  some  reasonable  sense  have 
authority  to  control  the  manner  in  which  the  workman  does 
his  work,  the  reason  being  that  it  is  the  manner  in  which  a 
particular  operation  (assumed  for  this  purpose  to  be  in  it¬ 
self  a  proper  operation)  is  carried  out  that  determines  its 
lawful  or  wrongful  character.  Unless  there  be  that  authority 
the  workman  is  not  serving  the  hirer,  but  merely  serving  the 
interests  of  the  hirer,  and  service  under  the  hirer  in  the 
sense  I  have  stated  is  essential,  "Whether  there  is  or  is 
not  such  service  in  any  particular  case  ie  a  question  of 
fact,  the  object  being  to  ascertain  the  broad  effect  of  the 
arrangement  madei  see  Century  Insurance  Co,  Ltd,  v.  Northern 
Ireland  Road  Transport  Board,,  It  may  b.e  an  express  term  of 
the  bargain  between  the  general  employer  and  the  hirer,  that 
the  workman  is  to  be  the  servant  of  the  hirer  or  is  to  be 
subject  in  all  respects  to  his  authority.  That  in  my  opinion 
does  not  of  itself  determine  the  workman's  position.  The 
workman's  assent,  express  or  implied,  to  such  a  terra  would, 

I  think,  conclude  the  point  one  way i  and  his  dissent  conclude 
it  the  other  way.  In  cases  where  the  point  cannot  be  dis¬ 
posed  of  in  this  fashion,  the  nature  of  the  activities  proper 
to  be  demanded  of  the  workman  by  the  hirer  and  the  relation 
of  those  activities  to  the  activities  of  tha  hirer's  own 
orkmen,  are  of  outstanding  importance  In  determining  whether 
hirer  has  in  any  reasonable  sense  authority  to  control 
the  manner  of  execution  of  the  workman’s  task.  For  instance, 
the  position  under  the  hirer  of  a  craftsman  entrusted  for 
the  hirer's  purposes  with  the  management  o>f,  a  machine  belong¬ 
ing  to  his  general  employer,  that  machine  demanding  for  its 
proper  operation  the  exercise  of  technical  skill  and  judgment, 
differs  essentially  from  the  position  under  the  hirer  of  an 
agricultural  labourer  hired  out  for  a  period  of  weeks  for 
general  work.  In  the  case  of  the  craftsman  the  inference  of 
fact  may  be  drawn  that  he  was  not  the  servant  of  the  hirer 
even  though  the  bargain  provided  that  he  should  bej  and  in 
case  of  the  agricultural  labourer  the  inference  of  fact 
may  be  that  he  became  the  servant  of  the  hirer,  though  the 
bargain  provided  that  he  should  not  be.  The  realities  of 
the  matter  have  to  be  determined.  The  terms  of  the  bargain 
may  colour  the  transaction;  they  do  not  necessarily  determine 
Its  real  character. 

The  facts  of  this  case  have  already  been  stated  and 
I  do  not  propose  to  travel  over  them  again.  There  is,  how¬ 
ever,  one  matter  in  the  evidence  to  which  reference  should 
The  hiring  agreement  contained  the  following  pro- 
vlsioni  "The  drivers  so  provided"  (i.o,  the  crane  drivers) 
shai 1  be  the  servants  of  the  applicants"  (i.e,  the  respon- 

There  is  no  evidence  that  the  workman  agreed 
islon  or  was  indeed  awarp  of  it.  Without  his 
ou  3  d  not  be  made  t  lie  Servant  of  the  respondent 
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company.  In  light  of  the  circumstances  it  ia  impossible  to 
construe  the  provision  as  authorizing  the  respondent  company 
to  direct  the  manner  in  which  the  workman  should  do  his  work 

and  for  the  purpose  in  hand  I  read  the*  provision  merely  as 
stating  what  the  appellant  board  and  the  respondent  company 
agreed  should  be  the  legal  result  of  an  arrangement  the 
operative  terms  of  which  are  to  be  found  elsewhere.  Their 
agreement  on  a  matter  of  law  is  immaterial.  For  the  pur¬ 
poses  of  this  case  this  point  may  be  left  there. 

Applying  the  general  principles  which  I  have 
stated  to  this  case  the  particular  question  to  be  deter¬ 
mined  is  whether  or  not  the  respondent  company  had  the  author¬ 
ity  to  give  directions  as  to  the  manner  in  which  the  crane 
was  to  be  operated.  To  my  mind  it  is  clear  they  were  not  in¬ 
tended  to  have  and  did  not  have  any  such  authority.  The  manner 
in  which  the  crane  was  to  be  operated  was  and  remained  ex¬ 
clusively  the  workman's  affair  as  the  servant  of  the  appellant 
board.  The  workman  in  saying  in  his  evidence  "I  take  no  orders 
from  anybody"  pithily  asserted  what  was  involved  in  the  hir¬ 
ing  out  of  the  crane  committed  to  his  charge  by  the  appellant 
board,*  and,  so  far  as  the  respondent  company  was  concerned, 
gave  an  accurate  legal  picture  of  his  relations  to  the  res¬ 
pondent  company.  The  respondent  company's  part  was  to  supply 
him  with  work;  he  would  do  that  work  but  he  was  going  to  do 
it  for  the  appellant  board  as  their  servant  in  his  own  way. 

“With  respect  to  the  authorities  I  find  myself  in 
complete  agreement  with  the  observations  made  by  tho  noble  and 
learned  Lord  on  the  woolsack  and  I  desire  to  refer  to  one 
matter  only.  The  test  suggested  in  Nicholas  v,  Fe  J,  Sparkeq 
&■  Son.  [1945]  K.B.  309,  311,  312,  was  as  follows!  "One  teat 

in  cases  of  a  vehicle,  ,  ,  lent  with  its  service  to  a  hirer, 

is  this  Question!  9  In  the  doing  of  the  negligent  act  was  the 
workman  exercising  the  discretion  given  him  by  the  general 
employer  or  was  he  obeying,  .  .  a  specific  order  of  the  party 

for  whom  upon  his  employer' 3  direction  he  was  using  the 
Vehicle...?'"*  The  test  is  not  I  think  correct  and  to  my  mind 
the  second  question  contained  In  the  tost  leads  to  confusion. 
The  proper  test  is  whether  or  not  the  hirer  had  authority  to 
control  the  manner  of  execution  of  the  act  in  question.  Given 
the  existence  of  that  authority  its  exercise  or  non-exercise 
on  the  occasion  of  the  doing  of  the  act  i3  irrelevant.  The 
hirer  is  liable  for  the  wrongful  act  of  the  workman,  whether 
he  gave  any  specific  order  or  not,  Where  there  is  no  such 
authority  vested  in  the  hirer,  he  may,  by  reason  of  the  giv¬ 
ing  of  a  specific  order,  be  responsible  for  harm  resulting 
from  the  negligent  execution  of  that  order,  But  is  is  not 
every  order  given  by  the  hirer  that  will  result  in  liability 
attaching  to  him.  The  nature  and  torni3  of  the  order  have  to 
be  considered.  For  instance,  an  ortl'er  given  in  the  case  under 
consideration  to  unload  cargo  from  a  particular  hold  in  the 
ship  would  not--assuming  that  to  be  a  proper  operation' — sub¬ 
ject  the  hirer  to  liability  for  damage  resulting  from  any 
negligent  driving  of  the  crane  in  carrying  out  the  order. 

And  lastly,  where  liability  does  attach  to  the  hirer  by 
reason  of  a  specific  order,  that  liability  arises  by  the  reason 
that  in  the  particular  matter  he  was  a  Joint  tort  feasor  with 
the  workman.  The  general  relation  arising  out  of  the  con¬ 
tract  of  hiring  is  in  no  way  involved,  I  would  dismiss  the 
appeal . 

Appeal  dismissed . 

[The  speeches  of  Lords  Simon,  Macmillan  and 
Sinonds  to  the  same  effect  ahe  omitted.] 


-  31  - 


STRAIT  v  HALE  CONSTRUCTION  103  Cal  487  (C.A.  1972) 


|KERRIGAN,  Associate  Justice. 

Two  lawsuits  were  filed  against  three  de¬ 
fendants  as  iuresult  of -a  collision  between 
a  tractor  (earthmover)  and  a  truck  on  Sep¬ 
tember  6,  1966,  at  the  intersection  of  Route 
115  and  Allbright  Street  injthc  County  of 
Imperial.  The  truck  driver  (Oliver  Strait) 
was  seriously  injured  in  the  collision  and 
sited  to  recover  damages  for  his  injuries. 
The  truck  owner  (Teph  m  «SL  Sons,  a  cor¬ 
poration)  sued  for  the  property  damage  to 
its  truck.  I  he  earthmover  was  ow  ned  by  a 
farmer  (William  E.  Young,  Jr.)  and  was 
being  operated  by  his  employee  (Miguel 
Hurtado).  Young  had  let  the  tractor  and 
the  operator  (Hurtado)  to  a  road  construc¬ 
tion  firm  (Hale  Construction  Company,  a 
co-partnership).  At  the  time  of  the  ac¬ 
cident,  the  road  builder  (Hale)  was  convert¬ 
ing  Allbright  Street  from  a  dirt  road  to  a 
paved  street. 

The  two  actions  against  the  farmer,  the 
tractor  operator  and  road  builder  (Young, 
Hurtado  and  Hale)  were  consolidated  for 
trial.  The  jury  awarded  the  truck  driver 
$22.-', 700  and  the  truck  owner  $8,603  against 
all  defendants.  This  appeal  ensued. 

Negligence,  contributory  negligence, 
proximate  cause  and  damages  are  not  issues 
on  appeal.  I  he  crucial  problem  involves 
the  vicarious  liability,  if  any,  of  the  gen¬ 
eral  employer  (Young)  and  the  special  em¬ 
ployer  (Hale)  for  the  negligence  of  the 
borrowed  servant  (Hurtado).  The  general 
employer  claims  that  the  court  erred  in  in¬ 
structing  the  jury  as  a  matter  of  law  that  he 
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was  liable  for  the  loaned  servant’s  negli¬ 
gence.  The  special  employer  claims  that 
the  trial  court  erred  in  denying  its  motions 
tor  nonsuit,  directed  verdict  and  judgment 
notwithstanding  the  verdict  and  in  leaving 
the  issue  of  vicarious  liability  to  the  jury.1 

[1]  We  hold  that  where  a  general  em¬ 
ployer  loans  out  a  tractor  and  an  operator 
to  a  special  employer  to  assist  in  the  con¬ 
struction  of  a  public  road,  and  where  per¬ 
sonal  injury  and  property  damage  ensue  to 
third  parties  as  a  result  of  the  negligence 
of  the  loaned  servant  in  the  operation  of 
the  tractor,  both  the  general  employer  and 
the  special  employer  are  liable  for  the  tort 
of  the  borrowed  servant. 

In  reaching  the  foregoing  conclusion,  it  is 
necessary  to  review  the  factual  background 
"I  these  lawsuits  as  well  as  the  law  govern¬ 
ing  the  liability  of  a  general  and  special  em¬ 
ployer  for  the  negligence  of  a  loaned  serv¬ 
ant. 

Hale  Construction  Company  is  a  firm 
'penalizing  in  road  and  airport  work.  It 
uttered  into  a  contract  with  the  county  of 
Imperial  and  the  federal  government  to 
do  the  work  on  Allbright  Street.  The  job 
consisted  of  preparing  Allbright  Street 
tor  eventual  hardtop  surfacing.  This  re- 
iptired  excavating  dirt  from  some  areas  and 
1  uikling-up  other  areas  which,  in  |turn,  re- 
piired  the  use  of  eartlunoving  machines 
commonly  called  rigs.  The  work  on  All- 
bright  Street  was  to  be  accomplished  east 
and  west  of  its  intersection  with  Route  115. 

After  the  road  firm  undertook  the  All- 
bright  Street  job,  it  found  it  was  falling  be¬ 
mud  in  its  work  schedule.  Hale  was  under 
a  completion  deadline  with  a  penalty  of 
'lU)  per  day.  Initially,  Hale  had  the  use 
"f  .1  John  Deere  50-10  tractors  (earth- 
movers  or  rigs).  One  was  owned  by  Hale 
•md  operated  by  its  own  employee.  The 
other  two  were  rented,  with  the  operators 
being  provided  by  the  equipment  owners. 


Someone  told  Hale  that  Young  owned  a 
50-10  tractor.  To  accelerate  construction, 
Hale  contacted  Young  about  letting  the 
rig  with  an  operator. 

Young  is  a  farmer  living  near  Cali- 
patria  in  Imperial  County.  He  uses  the 
earthmover  in  connection  with  his  extensive 
farming  operations.  He  had  never  leased 
out  the  rig  or  operator  prior  to  being  con¬ 
tacted  by  the  road  builder.  Inasmuch  as  the 
machine  was  not  then  being  utilized  in 
farming  operations,  he  agreed  to  rent  the 
rig  and  supply  Hurtado  as  the  operator  for 
$18.00  an  hour.  Young  was  to  pay  Hurtado 
$5.00  an  hour  to  operate  the  rig  from  the 
$18.00  hourly  rental.2 

Hurtado  and  the  earthmover  went  on  the 
construction  job,  worked  for  two  weeks,  and 
were  temporarily  terminated.  A  day  or 
two  before  the  accident,  Hale  again  called 
Young  and  requested  that  Hurtado  return 
with  the  rig  to  the  job  site. 

In  addition  to  a  construction  superin¬ 
tendent,  the  Allbright  Street  job  was  under 
the  direct  supervision  of  Raymond  Hale,  a 
general  partner  and  officer  of  Hale  Con¬ 
struction  Company.  Hale  had  a  grade 
checker  located  at  the  place  where  the  dirt 
was  to  be  removed  by  the  various  tractor 
operators,  as  well  as  a  dump  boy  at  the 
site  where  the  dirt  was  to  be  deposited  by 
them.  The  grade  checker  would  tell  the  rig 
operators  where  to  cut  and  how  deep  to  cut 
and  the  dump  boy  instructed  them  where 
and  how  to  deposit  the  removed  dirt.  In 
removing  and  dumping  the  earth,  it  was 
necessary  for  the  rigs  to  cross  Route  115 — 
a  through  highway — where  it  intersects 
with  Allbright.  Entrances  to  the  highway 
on  both  sides  of  Allbright  were  posted  with 
stop  signs.  In  hauling  dirt  from  a  removal 
point  west  of  the  intersection  to  the  dump- 
site  at  a  point  east  of  the  intersection,  Hur¬ 
tado  collided  with  the  truck  being  driven  by 
Strait  and  owned  by  Topham  &  Sons  which 
was  proceeding  north  on  Route  115. 


Tli«  special  employer  (Hale)  also  con- 
t etuis  the  court  erred  in  refusing  three 
proffered  instructions  but  in  view  of  our 
resolution  of  the  main  issues,  a  discussion 
»f  the  claimed  error  becomes  moot. 

103  Cal.Rptr. — 3lVi 


2.  The  evidence  is  conflicting  as  to  whether 
the  farmer  (Young)  or  the  paving  firm 
(Hale)  furnished  the  gas  for  this  particu¬ 
lar  rig,  but  such  evidence  is  not  significant 
to  our  decision. 
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Turning  to  the  legal  aspects  of  the  two 
,l  lawsuits,  cases  involving  the  [application  of 
the  loaned  servant  rule  have  not  always 
been  uniform  in  the  results  obtained.  This 
observation  is  not  new  or  novel.  In  1 928, 
an  illustrious  jurist  came  to  the  same  con¬ 
clusion  when  he  wrote :  “The  law  that  de¬ 
fines  or  seeks  to  define  the  distinction  be¬ 
tween  general  and  special  employers  is  be¬ 
set  with  distinctions  so  delicate  that  chaos 
is  the  consequence.  No  lawyer  can  say  with 
assurance  in  any  given  situation  when  one 
employment  ends  and  the  other  begins.  The 
wrong  choice  of  defendants  is  often  made, 
with  instances,  all  too  many,  in  which  jus¬ 
tice  has  miscarried.”  (Cardozo,  A  Ministry 
of  Justice,  [1921]  35  Harv.L.Rcv.  113,  121.) 
The  passage  of  time  has  not  eliminated  the 
confusion.  Courts  have  refused  to  attempt 
to  differentiate  and  harmonize  the  case  lav 
on  the  grounds  that  to  do  so  would  merely 
add  to  the  confusion ;  for  the  most  part,  the 
decisions  have  been  characterized  as  ir¬ 
reconcilable.  (See  New  York  Central  Rail¬ 
road  Co.  v.  Northern  Indiana  Public  Serv¬ 
ice  Co.,  140  Ind.App.  79,  221  N.E.2d  442.) 

The  difficulty  in  determining  the  issue  as 
to  whether  the  general  employer  or  the 
special  employer,  or  both,  should  be  liable 
for  the  tort  of  the  loaned  servant  arose 
out  of  the  test  governing  its  application.  In 
determining  the  vicarious  liability  issue,  the 
courts  have  uniformly  applied  the  test  of 
control,  i.  c.,  which  employer  had  actual 
control  or  the  right  of  control — the  power 
to  direct  the  borrowed  servant  in  the  details 
of  the  work  at  the  tune  the  tort  occurred? 
In  adopting  the  control  theory  and  in 
weighing  the  elements  of  control,  courts 
were  inexorably  driven  to  the  expedience 
of  making  and  accepting  disparate  refine¬ 
ments,  ethereal  in  substance  and  revolting 
in  reason,  in  order  to  reach  any  semblance 
of  reconciliation  of  the  results  flowing 
from  the  borrowed  servant  cases.  (Sec 
Smith,  Scope  of  the  Business:  The  Bor¬ 
rowed  Servant  Problem,  [1940]  38  Mich. 
L.Rcv.  1222,  1253.) 

As  in  other  jurisdictions,  California 
courts  applied  the  control  test  with  varying 
results.  In  1922,  it  was  held  that  when  a 


master  (general  employer)  hires  out  under 
a  rental  agreement  the  services  of  his  em* 

ployee  (loaned  servant)  for  the  operation 
of  an  instrumentality  owned  by  the  master, 
together  with  the  use  of  the  instrumentality, 
w  ithout  relinquishing  to  the  hirer  (special 
employer)  the  power  to  discharge  such 
servant,  the  legal  presumption  is  that,  al¬ 
though  the  hirer  directs  the  servant  where 
to  go  and  what  to  do  in  the  performance  of 
the  work,  the  servant  who  is  the  operator 
of  the  instrumentality  employed  in  the  doing 
of  the  work,  remains,  in  the  absence  of  an 
agreement  to  the  contrary,  the  servant  of 
the  general  employer  insofar  as  concerns 
the  manner  and  method  of  operating  the 
instrumentality,  and  the  general  employer 
is  solely  liable  for  the  servant’s  negligence 
in  the  operation  of  such  instrumentality. 
(Billig  v.  [Southern  Pacific  Co.,  189  Cal.  J 
477,  485—186,  209  P.  241.)  In  accord  arc 
'her  authorities  holding  that  if  the  special 
employer  docs  not  have  power  to  discharge 
the  servant  even  though  he  directs  the 
servant  where  to  go  and  what  to  do  in 
performance  of  the  work,  the  servant,  as 
operator  of  the  instrumentality  employed 
in  the  doing  of  the  work,  remains  the  em¬ 
ployee  of  the  general  employer,  with  the 
latter  being  responsible  under  the  doctrine 
of  respondeat  superior  for  the  servant's 
negligence.  (McComas  v.  Al.  G.  Barnes 
Shows  Co.,  215  Cal.  685,  12  P.2d  630;  Mart 
v.  Riley,  239  Cal.App.2d  649,  49  Cal.Rptr.  6; 
Doty  v.  Lacey,  114  Cal.App.2d  73,  249  P.2d 
550:  Lowell  v.  Harris,  24  Cal.App.2d  70, 

74  P.2d  551.) 

Conversely,  the  proposition  has  been  pro¬ 
pounded  that  an  employee  may  be  the  gener¬ 
al  servant  of  one  person  and  may  be  hired 
to  another  for  a  special  service,  and  when 
he  is  subject  wholly  to  the  direction  and 
control  of  the  special  employer,  the  latter, 
not  the  general  employer,  is  liable  for  the 
borrowed  servant’s  negligence;  but  to 
escape  liability  for  the  negligence  of  a 
servant  whose  services  have  been  rented  or 
hired  to  another,  the  general  employer  must 
resign  full  control  of  the  servant  for  the 
time  being.  (See  Doty  v.  Lacey,  supra,  114 
Cal.App.2d  73,  78,  249  P.2d  550.)  In  those 
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cases  where  the  special  employer  may  be 
liable,  the  paramount  consideration  is 
whether  the  alleged  special  employer 
exercises  control  over  the  details  of  the 
work;  such  control  strongly  supports  an 
inference  that  a  special  employment  exists. 
(McFarland  v.  Voorheis-Tr indie  Co.,  52  Cal. 
2d  698,  705,  343  P.2d  923.)  If  one  em¬ 
ployer  hires  out  either  the  services  of  his 
employee  to  another  employer  or  rents  an 
instrumentality  and  an  employee  to  operate 
it,  the  second  or  special  employer  may  be¬ 
come  temporarily  liable  for  his  tortious  ac¬ 
tions  under  the  “borrowed  servant”  rule. 
(See  Witkin,  Summary  of  Calif. Law,  [7th 
ed.],  Agency  and  Employment,  §  69,  p. 
442.) 

With  the  development  of  the  borrowed 
servant  doctrine,  another  line  of  cases  ap¬ 
peared  suggesting  that  instead  of  imposing 
liability  solely  on  the  general  employer  or 
only  on  the  special  employer,  a  third  al¬ 
ternative  should  be  considered,  to  wit,  both 
could  be  held  liable.  Under  these  au¬ 
thorities,  the  control  factor  was  still  utilized 
as  the  primary  test  in  determining  vicarious 
liability.  A  general  and  special  employer 
may  both  be  held  liable  for  the  employee’s 
negligence  where  each  had  some  power, 
not  necessarily  complete,  of  direction  and 
control ;  the  control  need  not  be  exercised ; 
it  is  deemed  sufficient  if  the  right  to  direct 
the  details  of  the  work  existed.  (McFar¬ 
land  v.  Voorheis-Trindle  Co.,  supra,  52 
Cal.2d  698,  704,  343  P.2d  923.)  Where,  at 
the  time  of  the  accident,  both  the  general 
and  the  special  employer  exerted  some 
measure  of  control  over  the  employee,  both 
may  be  held  liable  for  the  employee’s  negli¬ 
gence.  (Rosander  v.  Market  Street  Ry.  Co., 
H9  Cal.App.  721,  735,  265  P.  541.) 

p;  [Consequently,  three  possible  results  have 
flowed  from  the  application  of  the  control 
test  in  the  borrowed  servant  cases:  (1) 
liability  of  the  general  employer;  (2)  lia¬ 
bility  of  the  special  employer;  and  (3)  lia¬ 
bility  of  both  employers. 

Intertwined  with  the  difficulty  of  apply¬ 
ing  the  control  test  to  the  borrowed  servant 
cases,  has  been  the  related  problem  of 


whether  the  liability  of  the  general  or 
special  employer,  or  both,  for  the  torts  of 
the  loaned  servant  is  a  question  of  law,  a 
question  of  fact,  or  a  mixed  question  of  law 
and  fact.  In  determining  the  agency  ques¬ 
tion  in  the  loaned  servant  cases,  California 
courts  have  handled  the  issue  in  the  follow¬ 
ing  manner,  depending  on  the  facts,  and 
inferences  to  he  drawn  therefrom,  of  each 
case:  (1)  Agency  existed  between  the 

general  employer  and  the  employee  as  a 
matter  of  law  (McComas  v.  Al.  G.  Barnes 
Shows  Co.,  supra,  215  Cal.  6S5,  12  P.2d 
(vlO ;  Billig  v.  Southern  Pacific  Co.,  supra, 
189  Cal.  477,  209  P.  241  ;  Balding  v.  D.  B. 
Stutsman,  Inc.,  246  Cal.App.2d  559,  54  Cal. 
Rptr.  717;  Mart  v.  Riley,  supra,  239  Cal. 
App.2d  649,  49  Cal. Rptr.  6) ;  (2)  agency 
did  not  exist  between  the  general  employer 
and  the  employee  as  a  matter  of  law 
(Deorosan  v.  Haslett  Warehouse  Co.,  165 
Cal.App. 2d  599,  332  P.2d  422;  (3)  agency 
existed  between  the  special  employer  and 
the  employee  as  a  matter  of  law  (Sehrt  v. 
Howard,  187  Cal.App. 2d  739,  10  Cal. Rptr. 
128)  ;  (4)  agency  did  not  exist  between  the 
special  employer  and  the  employee  as  a 
matter  of  law  (Lowell  v.  Harris,  supra, 
24  Cal.App. 2d  70,  74  P.2d  551);  and  (5) 
those  holding  that  whether  a  general  em¬ 
ployment  or  special  employment  relation 
existed  ordinarily  presents  a  question  of 
fact  (McFarland  v.  Voorheis-Trindle  Co., 
supra,  52  Cal.2d  698,  343  P.2d  923;  Moss 
v.  Chronicle  Pub.  Co.,  201  Cal.  610,  258  P. 
88;  Stewart  v.  California  Imp.  Co.,  131 
Cal.  125,  63  P.  177:  Sparks  v.  L.  D.  Folsom 
Co.,  217  Cal.App.2d  279,  31  Cal. Rptr.  640; 
Welborn  v.  Dalzell  Rigging  Co.,  181  Cal. 
App.2d  268,  5  Cal. Rptr.  195 ;  Miller  v.  Long 
Beach  Oil  Dev.  Co.,  167  Cal.App.2d  546, 
334  P.2d  695;  Deorosan  v.  Haslett  Ware¬ 
house  Co.,  supra,  165  Cal.App. 2d  599,  332 
P.2d  422;  Doty  v.  Lacey,  supra,  114  Cal. 
App.2d  73,  249  P.2d  550;  Madsen  v.  LeClair, 
125  Cal.App.  393,  13  P.2d  939;  Valdick  v. 
LeClair,  106  Cal.App.  489,  289  P.  673; 
Peters  v.  United  Studios,  Inc.,  98  Cal.App. 
373,  277  P.  156). 

Capably  recognizing  the  inconsistencies 
in  the  decisions  resulting  from  the  applica- 
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tion  of  the  control  test  in  the  loaned 
servant  cases,  Young  (general  employer) 
claims  that  the  trial  court  committed  serious 
error  in  ruling,  as  a  matter  of  law,  that 
he  was  responsible  for  Hurtado’s  negli¬ 
gence  Young  predicates  his  claim  of  error 
on  the  evidence  indicating  that  he  did  not 

xercise  any  control  over  Hurtado  on  the 
Allbright  Street  job  and,  in  fact,  never 
visited  the  job  or  gave  the  rig  operator  any 
instructions  or  directions  whatsoever, 
except  to  follow  Hale’s  orders.  Similarly, 
Hale  |  (special  employer)  claims  that  its 
firm  did  not  exercise  any  significant  con¬ 
trol  over  Hurtado  so  as  to  be  vicariously 
responsible  for  his  tort.  In  support  of  its 
argument,  Hale  contends  that  the  essential 
element  of  control  is  the  right  to  discharge 
the  employee,  as  contrasted  with  the  giving 
of  mere  information  or  general  signals  as 
to  where  the  instrumentality  should  be  used, 
and  that  it  did  not  have  the  right  to  fire 
Hurtado. 

Turning  first  to  Hale’s  contention,  the 
paving  firm  relies  on  Billig  v.  Southern 
Pacific  Co.,  supra,  189  Cal.  477,  209  P. 
241,  and  its  progeny,  holding  that  where  a 
special  employer  does  not  enjoy  the  right  to 
discharge  the  borrowed  servant,  only  the 
general  employer  is  liable  for  his  negli¬ 
gence.  While  the  Billig  court  held  that  the 
special  employer  was  not  liable  under  the 
doctrine  of  respondeat  superior,  in  doing  so, 
it  utilized  the  following  language:  “  . 
[T]he  application  of  the  doctrine  of 
respondeat  superior  in  any  given  case 
depends  upon  the  power  of  control  which 
the  superior  possesses,  and  which  for  the 
protection  of  third  persons  he  is  required 
to  exercise,  over  the  conduct  and  activities 
of  his  subordinates.  Consequently  the 
doctrine  has  application  only  in  cases  where 
the  power  of  control  exists,  and  such  power 
does  not  exist  in  a  situation  where  the 
special  employer  has  no  voice  in  the  selec¬ 
tion  or  retention  of  the  negligent  sub¬ 
ordinate  (citations  omitted).’’  (p.  483,  209 
P.  p.  243.) 

In  answer  to  Hale’s  argument  to  the 
effect  that  it  did  not  possess  the  power  to 
discharge  Hurtado  and  that  its  checker  and 


dump  boy  merely  gave  him  signals  or  direc¬ 
tions  as  to  where  to  remove  the  dirt  and 
where  to  deposit  it,  it  should  lie  emphasized 
that  if  the  ultimate  determination  of  liabili¬ 
ty  m  borrowed  servant  cases  is  controlled 
by  the  doctrine  of  respondeat  superior,  (Bil¬ 
lig,  supra)  then  the  policy  considerations 
underlying  respondeat  superior  must  also 
be  examined. 

As  early  as  1947,  the  California  Supreme 
Court  defined  the  public  policy  factors 
underlying  an  employer’s  vicarious  lia¬ 
bility  in  the  following  terms:  ‘'The  princi¬ 
pal  justification  for  the  application  of  the 
doctrine  of  respondeat  superior  in  any  case 
is  the  fact  that  the  employer  may  spread  the 
risk  through  insurance  and  carry  the  cost 
thereof  as  part  of  his  costs  of  doing  busi¬ 
ness.”  (Johnston  v.  Long,  30  Cal. 2d  54,  64, 

181  P.2d  645,  651.)  Twenty-three  years 
later,  the  same  court  amplified  the  policy 
factors  underlying  the  doctrine  imposing 

:  dity  without  fault  in  Hinman  v.  West- 
inghuuse  Klee.  Co.,  2  Cal.3d  956,  959-960, 

88  Cal.Rptr.  188,  190,  471  P.2d  988,  in  the 
following  language:  “Although  earlier  au¬ 
thorities  sought  to  justify  the  respondeat 
superior  doctrine  on  such  theories  as  ‘con¬ 
trol’  by  the  master  of  the  servant,  the 
master's  ‘privilege’  in  being  permitted  to 
employ  another,  the  third  party’s  innocence 
in  comparison  to  the  master’s  selection  of 
the  servant,  or  the  master’s  ‘deep  pocket’  to 
pay  for  the  loss,  ‘the  modern  |  justification  jj„ 
for  vicarious  liability  is  a  rule  of  policy,  a 
deliberate  allocation  of  a  risk.  The  losses 
caused  by  the  torts  of  employees,  which  as 
a  practical  matter  are  sure  to  occur  in  the 
conduct  of  the  employer’s  enterprise,  arc 
placed  upon  that  enterprise  itself,  as  a 
required  cost  of  doing  business.  They  are 
placed  upon  the  employer  because,  having 
engaged  in  an  enterprise  which  will,  on  the 
basis  of  past  experience,  involve  harm  to 
otln  rs  through  the  torts  of  employees,  and 
sought  to  profit  by  it,  it  is  just  that  he, 
rather  than  the  innocent  injured  plaintiff, 
should  bear  them ;  and  because  he  is  better 
able  to  absorb  them,  and  to  distribute  them, 
through  prices,  rates  or  liability  insurance, 
to  the  public,  and  so  to  shift  them  to  society, 
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to  the  community  at  large.’  (Prosser,  Law 
of  Torts  [3d  ed.  1964],  p.  471,  fns.  omitted.)” 

In  an  expert  critique,  a  legal  source 
points  out  why  the  control  justification  for 
liability  should  be  discarded  in  the  dual 
employer  situation  just  as  it  has  been 
abandoned  in  the  single  employer  situation. 
In  the  case  of  a  borrowed  servant,  both  the 
general  employer  and  special  employer 
share  control ;  while  the  general  employer 
can  fire  the  employee,  the  special  employer 
can  dismiss  him  from  the  particular  job; 
while  the  general  employer  can  direct  the 
borrowed  servant  in  the  general  use  of  the 
instrumentality,  the  special  employer 
directs  him  on  the  particular  aspects  of  the 
job  at  hand;  control  is  thus  actually  split 
and  it  is  a  test  without  meaning.  (Borrow¬ 
ed  Servants  and  the  Theory  of  Enterprise 
Liability,  [1967]  76  Yale  L.J.  S07 ;  see  also 
Smith,  Scope  of  the  Business:  The  Borrow¬ 
ed  Servant  Problem  [1940]  38  Mich. T ..Rev. 
1222,  1228-1231.) 

[2]  Liability  in  borrowed  servant  cases 
involves  the  exact  public  policy  considera¬ 
tions  found  in  sole  employer  cases.  Lia¬ 
bility  should  be  on  the  persons  or  firms 
which  can  best  insure  against  the  risk,  which 
can  best  guard  against  the  risk,  which  can 
most  accurately  predict  the  cost  of  the  risk 
and  allocate  the  cost  directly  to  the  con¬ 
sumers,  thus  reflecting  in  its  prices  the 
enterprise’s  true  cost  of  doing  business. 

Control,  then,  at  least  in  the  narrow 
sense  suggested  by  Hale,  is  not  dispositive 
of  this  case.  The  theory  having  greater 
integrity  in  respondeat  superior  cases  is 
allocation  of  risk. 

[3]  In  light  of  the  policy  factors  under¬ 
lying  respondeat  superior,  it  is  inconceiva¬ 
ble  that  Hale  should  escape  liability.  A 
special  employment  relationship  with 
Hurtado  was  conclusively  established. 
Obviously,  the  resurfacing  work  being  ac¬ 
complished  was  within  the  regular  scope  of 
Hale’s  business.  Hale  was  to  profit  from 
this  job.  Hale  understood  the  risks  inherent 
in  construction  work  and  was  in  a  position 
to  guard  against,  and  insure  against,  such 


risks.  Consequently,  Hale  was  not  at  all 
prejndiced|by  the  trial  court’s  ruling  allow¬ 
ing  the  question  of  its  liability  to  go  to  the 
jury.  To  the  contrary,  the  court  could  have 
instructed  the  jury,  in  view  of  the  foregoing 
policy  factors,  that  the  road  builder  was 
vicariously  liable  for  Hurtado’s  negligence 
as  a  matter  of  law. 

Finally,  Young  (general  employer) 
urges  that  the  trial  court  committed  preju¬ 
dicial  error  in  ruling  as  a  matter  of  law 
that  Hurtado  was  his  agent  at  the  time  of 
the  accident.  He  contends  the  facts  of  the 
case  are  susceptible  to  more  than  one 
inference  as  to  the  relationship  between 
himslf  and  Hurtado,  and  the  agency  issue 
therefore  required  jury  resolution. 

[4]  For  an  employer  to  be  vicariously 
liable  for  the  negligent  acts  of  his  servant, 
the  servant  must  have  been  acting  within 
the  scope  of  his  duties.  Young  seems  to 
contend  that  when  Hurtado  was  working 
for  Hale,  he  was  not  necessarily  working 
for  Young.  But  as  Young  concedes,  an 
employee  can  have  more  than  one  em¬ 
ployer,  both  of  whom  may  be  simultaneous¬ 
ly  liable  for  a  negligent  act  of  the  em¬ 
ployee.  (See  McFarland  v.  Voorheis- 
Trindle  Co.,  supra,  52  Cal.2d  698,  343  F.2d 
923 ;  Rosander  v.  Market  Street  Ry.  Co., 
supra,  89  C'al.App.  721,  265  R.  541  ;  Rest. 
Agency  (2d)  §  226.) 

This  is  just  such  a  case.  Young  owned 
the  tractor  and  was  profiting  from  the 
renting  of  the  rig,  as  well  as  Hurtado’s 
employment  with  Hale.  Young  reserved 
the  right  to  dismiss  Hurtado.  This  analysis 
of  Young's  liability  does  not  contradict  the 
earlier  discussion  holding  1  lale  liable  despite 
previous  case  law'  that  may  not  have  held 
Hale  liable.  In  those  cases  (Billig  v. 
Southern  Pacific  Co.,  supra,  189  Cal.  487, 
209  P.  241  ;  Mart  v.  Riley,  supra,  239  Cal. 
App.2d  649,  49  Cal.Rptr.  6;  Lowell  v. 
Harris,  supra,  24  Cal.App.2d  70,  74  P.2d 
551)  the  court  held  the  general  employer 
liable  as  a  matter  of  law.  The  language 
questioned  previously  in  those  cases  does 
not  bear  on  that  issue,  but  whether  the 
special  employer  should  also  lie  liable. 
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Their  holdings  as  to  the  general  employer’s 
t  initial  liability  are  sound. 

Young  urges  he  should  not  be  liable  to 
the  plaintiffs  inasmuch  as  he  is  not  in  the 
business  of  renting  heavy  equipment  and 
furnishing  an  operator.  Rut  the  policy  fac¬ 
tors  heretofore  discussed  weigh  as  heavily 
on  Young  as  on  Hale.  While  Young 
is  a  farmer  and  not  directly  engaged  in 
letting  construction  equipment  and  pro¬ 
viding  an  operator,  his  agriculture  venture 
can  be  equated  with  any  other  enterprise 
engaged  in  business  for  profit.  Farming  in 
California  can  be  big  business.  Tractors 
are  driven  on  highways  frequently  and  in¬ 
frequently  in  agriculture  production.  One 
cannot  expect  to  put  a  $24,000  rig  and  driver 
to  work  on  a  public  highway — a  place 
fraught  with  danger — without  incurring  lia¬ 
bility  for  the  operator’s  negligence.  If 
Young  did  not  feel  he  had  sufficient  control 
of  the  working  conditions  or  sufficient 
knowledge  of  the  construction  business  to 
(  guard ^against  the  risks,  he  could  have 
contracted  for  specific  indemnity  or  ob¬ 
tained  the  appropriate  liability  insurance. 

(See  Widman  v.  Rossmoor  Sanitation, 

Inc.,  19  Cal.App.3d  73  i,  >7  Cal.Rptr.  52.) 

In  conclusion,  it  should  be  parenthetically 
noted  that  Hale  (special  employer)  and 
Young  (general  employer)  have  filed 
cross-complaints  against  the  other  based  on 
implied  indemnity.3  In  any  future  trial, 
the  joint  tortfeasors  will  then  be  accorded 
the  opportunity  to  show,  on  equitable 
principles,  why  the  other  should  be  held 
primarily  liable  for  Hurtado's  negligence. 

In  this  conncctioti,  Young  argues  that  Hale 
should  have  had  a  flagman  on  duty  to  warn 
drivers  on  Route  115  of  the  construction 
work  being  done  on  Allbright  Street  and  of 
the  heavy  equipment  crossing  the  main 
highway,  or  a  flagman  to  direct  the  rig 
operator’s  crossing  the  highway,  and  that 
the  failure  to  provide  a  flagman  was  the 
actual  and  proximate  cause  of  this  acci¬ 
dent.  Assuming,  without  deciding,  that 
Hale  had  such  a  duty  or  assuming  that 
even  if  Hale  had  no  such  dutv.  Youne  will 

have  an  opportunity  to  establish  in  his 
action  for  indemnity  that  Hale  was 
primarily  responsible  for  the  injuries  and 
damages  incurred  by  the  plaintiffs  herein, 
particularly  in  view  of  the  evidence  indi¬ 
cating  Young  played  a  passive  role  in  the 
events  ulminating  in  plaintiffs’  damages. 

(Sec  \tchison,  T.  &  S.  F.  Ry.  Co.  v. 

Franco,  267  Cal.App.2d  881,  73  Cal.Rptr. 

660.)  However,  the  merits  of  the  indemnity 
actions  are  not  before  us  and  patently 
cannot  be  resolved  in  this  appeal. 

The  judgment  is  affirmed. 

GARDNER,  P.  J.,  and  GABBERT,  J., 
concur. 

•  trials  . Oil  the  complaints  and  cross-complaints  were  bifurcated  for  obvious  reasons. 
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CASSIDY  y.  MINISTRY  OF  HEALTH.  Court  of  Appeal.  [l95l]  2  K.B. 
343. 

The  plaintiff,  a  general  labourer,  was  early  in 
1948  suffering  from  a  contraction  of  the  third  and  fourth 
fingers  of  his  left  hand,  which  his  panel  doctor  diagnosed 
as  Dupuytren’s  contraction.  The  doctor  sent  the  plaintiff 
to  "Walton  Hospital,  Liverpool,  where  he  was  seen  by  a  Dr. 
Fahrni,  who  was  a  whole-time  assistant  medical  officer  of  the 
hospital.  He  confirmed  the  diagnosis  and  recommended  an 
operation,  which  he  personally  performed  on  April  8,  1048, 

After  such  an  operation  the  patient's  hand  and  lower  arm  have 
to  be  kept  rigid  in  a  splint  for  eight  to  fourteen  days,  and 
v/hile  the  plaintiff  was  undergoing  this  treatment  he  was 
under  the  care  of  Dr.  Fahrni,  Dr.  Ronaldson,  the  house  sur¬ 
geon  of  the  hospital,  and  the  hospital's  nursing  staff.  After 
some  fourteen  days  the  plaintiff's  hand  was  released  from  the 
splint,  when  it  was  found  that  the  hand  was  to  all  intents 
and  purposes  useless:  both  the  fingers  which  had  been  operated 
on  were  bent  and  stiff  and  the  trouble  had  affected  the  two 
good  fingers,  and  after  two  uneucce  ,;ilul  man  Ipu1  1  ive  opera¬ 
tions  all  attempts  to  remedy  the  condition  w».  re  i  andoneii 

The  plaintiff  in  this  action  alleged  that  he  had 
been  negligently  treated  after  the  op e rat i on . . . . A t  the  trial, 
Streatfeild,  J.  gave  Jud g m ent  for  the  defendants  on  the 
ground  that  the  plaintiff  had  failed  to  prove  negligence  on 
the  part  of  any  of  the  hospital  staff.  He  gave  no  decision 
on  the  question  whether  Dr.  Fahrni  was  a  servant  or  agent  of 
the  Ministry,  or  whether,  if  he  were,  the  Ministry  would  be 
liable  for  his  negligence. 

The  plaintiff  appealed. 

SOMERVELL  L.J.  ...  In  my  opinion,  on  the  basis 
that  the  hospital  was  responsible  for  all  those  in  whose 
charge  the  plaintiff  was,  tho  surgeon,  doctor,  and  nurses, 
the  result  seems  to  mo  to  raise  a  case  of  res  ipsa  loquitur.,. 

I  have  therefore  come  to  the  conclusion  that  the  prima  facie 
evidence  of  negligence  at  some  stage  has  not  been  rebutted, 
and  th&t  the  plaintiff  must  succeed  if  the  defendants  are 
liable  for  the  negligence  of  ail  thosd  in  whose  care  he  was.. 

With  regard  to  the  position  of  surgeons  or  doctors, 

Lord  Greene,  M.R.,  said  in  Gold8  s  case  that  the  relationship 
of  a  consulting  surgeon  or  physician  precludes  the  drawing  of 
an  inference  that  the  hospital  authorities  are  responsible  for 
their  negligent  acts.  He  treats  the  position  of  a  house 
physician  or  surgeon  as  open,  MacKinnon,  L.J.  said  that  the 
senior  surgeon,  Mr,  Lockwood,  was  certainly  not  a  servant  of 
the  hospital,  the  others  probably  not,  Goddard,  L.J.  said 
that  he  was  not  considering  the  position  of  doctors  on  the 
permanent  staff:  that  must  depend  on  whether  there  was  a  con¬ 
tract  of  service  and  the  facts  of  any  particuiar  case. 

The  evidence  as  to  Dr.  Fahrni ' s  position  is  that  he 
was  an  assistant  medical  officer:  that  he  received  a  sum  in 
lieu  of  residential  emoluments  which  Indicates  that,  if  there 
had  been  accommodation,  or  perhaps  if  he  had  been  a  bachelor, 
he  would  have  lived  in;  and  that  he  was  in  whole— time  employ¬ 
ment,  His  engagement  was  subject  to  the  standing  orders  of 
the  council,  but  these  are  not  before  us.  Dr.  Ronaldson  was 
a  house  surgeon  working  under  Dr.  Fahrni, 
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T'ne  first  question  is  whether  the  principles  as  laid 
wn  in  Gold’s  case  cover  them,  In  considering  this,  it  is 
m port  ant  to  bear  in  mind  that  nurses  are  qualified  profes- 
persons.  It  is  also  important  to  remember,  and  Mac- 

1  Gold’s  case  emphasized  this,  that  the  principle 
espondeat  superior  Is  not  ousted  by  the  fact  that  a  "ser- 

has  to  do  work  of  a  skilful  or  technical  character,  for 
which  the  servant  has  special  qualifications.  He  instanced 
the  certified  captain  who  navigates  a  ship.  On  the  facts  as 
I  have  stated  them,  I  would  have  said  that  both  Dr,  Fahrni 
and  Dr,  Ronaidson  had  contracts  of  service.  They  were  employed, 
ike  the  nurses  as  part  of  the  permanent  staff  of  the  hospital, 
'n  Gold0  s  case,  Lord  Greene,  M„R.,  in  considering  what  a 
patient  is  entitled  to  expect  when  he  knocks  at  the  door  of 
the  hospital,  comes  to  the  conclusion  that  he  is  entitled  to 
expect  nursing,  and  therefore  the  hospital  is  liable  if  a 
nurse  is  negligent.  It  seems  to  me  the  same  must  apply  in 
the  case  of  the  permanent  medical  staff,  A  familiar  example 

out-patients®  ward.  One  may  suppose  a  doctor  and  a  sis¬ 
ter  dealing  with  the  patients;  it  seems  to  me  that  the  patient 
as  much  entitled  to  expect  medical  treatment  as  nursing 
rom  those  who  are  the  servants  of  the  hospital,  I  agree 
that,  if  lie  is  treated  by  someone  who  is  a  visiting  or  con¬ 
sulting  surgeon  or  physician,  he  will  be  being  treated  by 
yomeoniB.  who  is  not  a  servant  of  the  hospitals  he  is  in  much 
the  name  position  as  a  private  p(  t.  ont  who  has  arranged  to  be 
operated  on  by  "X'», 

« ’  , 

Hilbery,  J,,  in  Collins  v ,  Hertfordshire  County 
ounc 1 1  ,  £  1  9  4  7  3  K.fl,  598,  found  that  there  had  been  negll  — 

? e  n  c  e  on  the  part  of  a  house  surgeon  and  a  surgeon  who-  had 
undertaken  part-time  attendance  at  the  hospital.  He  found 
he  defendants  liable  by  reason  of  a  negligent  system  but  he 
onsideredthe  question  of  the  defendants®  liability  for  the 
He  found  that  they  were  liable  for  the  negligence 
of  the  house  surgeon.  He  thought  on  the  whole  that  they 

not  liable  for  the  part-time  surgeon,  but  his  exact  re- 
the  hospital  was  obscure.  As  will  be  seen,  I 
with  his  conclusion  as  to  the  house  surgeon  whom  he 
igiirded  as  covered  by  the  ratio  decidendi  in  Gold’s  case.., 

fn  my  opinion  th6  appeal  should  be  allowed. 

i'i. NN1NG  L„J,  If  a  man  goes  to  a  doctor  because  he  is 
no  one  doubts  that  the  doctor  must  exercise  reasonable 

f  ’  ^  1 1  1  in  his  treatment  of  himi  and  that  is  so  whether 
doctor  is  paid  for  his  services  or  not.  But  if  the  doctor 

is  unable  to  treat  the  man  himself  and  sends  him  to  hospital, 
re  not  the  hospital  authorities  then  under  a  duty  of  care 
in  their  treatment  of  him?  I  think  they  are.  Clearly,  if 
he  Is  a  paying  patient,  paying  them  dl rectly  *for  their  treat¬ 
ment  of  him,  they  must  take  reasonable  care  of  him;  and 
why  should  it  make  any  difference  if  he  does  not  pay  them 
directly,  but  only  indirectly  through  the  rates  which  he 

to  the  local  authority  or  through  insurance  contribu¬ 
tions  which  he  makes  in  order  to  get  the  treatment?  I  see 
no  difference  at  all.  Even  if  he  is  so  poor  that  he  can  pay 
’nd  the  hospital  treats  him  out  of  charity,  still 
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the  hospital  authorities  are  under  a  duty  to  take  reasonable 
care  of  him  Just  as  the  doctor  is  who  treats  him  without  ask¬ 
ing  a  fee.  In  my  opinion  authorities  who  run  a  hospital,  be 
they  local  authorities,  government  boards,  or  any  other  cor¬ 
poration,  are  in  law  under  tne  selfsame  duty  as  the  humblest 
doctor;  whenever  they  accept  a  patient  for  treatment,  they 
must  use  reasonable  care  and  skill  to  cure  him  of  his  ail¬ 
ment,  The  hospital  authorities  cannot,  of  course,  do  it  by 

themselves:  they  have  no  ears  to  listen  through  the  stetho¬ 
scope,  and  no  hands  to  hold  the  surgeon’s  knife.  They  must 
do  it  by  the*»staff  which  they  employ;  and  if  their  staff  are 
negligent  in  giving  the  treatment,  they  are  Just  as  liable 
for  that  negligence  as  is  anyone  else  who  employs  others  to 
do  his  duties  for  him.  What  possible  difference  in  law,  I 
ask,  can  there  be  between  hospital  authorities  who  accept  a 
patient  for  treatment,  and  railway  or  shipping  authorities 
who  accept  a  passenger  for  carriage?  None  whatever.  Once 
they  undertake  the  task,  they  come  under  a  duty  to  use  care 

in  the  doing  of  it,  and  that  is  so  whether  they  do  it  for 

reward  or  not. 


It  is  no  answer  for  them  to  say  that  their 
staff  are  professional  men  and  women  who  do  not  tolerate 
any  interference  by  their  lay  masters  in  the  way  they  do 
their  work.  The  doctor  who  treats  a  patient  in  the  Walton 
Hospital  can  say  equally  with  the  ship's  captain  who  sails 
his  ship  from  Liverpool,  and  with  the  crane  driver  who  works 
his  crane  in  the  docks,  "I  take  no  orders  from  anybody”. 

That  "sturdy  answer",  as  Lord  Simonds  described  it,  only 
means  in  each  case  that  he  is  a  skilled  man  who  knows  his 
work  and  will  carry  it  out  in  his  own  way;  but  it  does  not 
mean  that  the  authorities  who  employ  him  are  not  liable  for 
his  negligence.  See  Mersey  Docks  and  Harbour  Board  v, 

Coggins  and  Griffith  (Liverpool)  Ltd.,  [1947]  A.C.l,  20, 

The  reason  why  the  employers  are  liable  in  such  cases  is  not 
because  they  can  control  the  way  in  which  the  work  is  done — 
they  often  have  not  sufficient  knowledge  to  do  so--but  be¬ 
cause  they  employ  the  staff  and  have  chosen  them  for  the 
task  and  have  in  their  hands  the  ultimate  sanction  for  good 
conduct,  the  power  of  dismissal. 

This  all  seems  so  clear  on  principle  that 
one  wonders  why  there  should  ever  have  been  any  doubt  about 
it.  Yet  for  over  thirty  years — from  1000  to  1042--it  was 
the  general  opinion  of  the  profession  that  hospital  authori¬ 
ties  were  not  liable  for  the  negligence  of  their  ataff  in 
the  course  of  their  professional  duties.  This  opinion  was 
based  on  a  Judgment  given  by  Kennedy,  L.J.  in  H i 1 1 y e  r  v. 

St,  Bartholomew' s~ Hospital . . . 

Even  the  judgment  of  Farwell,  L.J.  in  Hlllyer' s 
case  has  not  passed  unscathed.  He  took  the  view  t  ha  t ,  when 
a  patient  went  into  hospital  for  an  operation,  which  was  to 
be  performed  (be  it  noted)  by  a  consulting  surgeon  whom  the 
patient  himself  selected  and  employed,  the  hospital  authori¬ 
ties  were  not  responsible  for  the  negligence  of  the  nurses 
in  the  operating  theatre.  This  view  was  based  on  the  supposi¬ 
tion  that  the  nurses,  whilst  in  the  operating  theatre,  be¬ 
came  temporarily  the  servants  of  the  consulting  surgeon. 

This  was  a  tenable  view  so  long  as  Donovan  v.  Laing,  Wharton, 
and  Down  Construction  Syndicate  Ltd,  was  an  authority;  but 
since  then  the  House  of  Lords  in  Mersey  Docks  and  Harbour 
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j  o  a  -•  d  v .  Coggins  and  Griffith  (Liverpool)  Ltd .  have  distin¬ 
guished  Donovan  v.  Lalng  a _ Wharton,  and  Down  Construction  Syn¬ 
dicate _ Ltd,  almost  out  of  existence:  and  there  can  be  no  doubt 

the  lUrses  remain  the  servants  of  the  hospital  autho- 
tiesp  even  when  they  are  under  the  directions  of  the  surgeon 
operating  theatre.  The  reason  is  because  the  nurses 
are  employed  by  the  hospital  authorities,  paid  by  them,  and 
liable  to  be  dismissed  by  them;  and  the  consulting  surgeon 
has  not  that  "entire  and  absolute  control"  over  them  which 
is  necessary  to  make  them  his  servants,  even  temporarily: 
see  Gold  v .  Essex  County  Council,  per  Lord  Greene,  M.R.  and 
per  Goddard,  L.J.... 

Relieved  thus  of  Hll 1 yer*  s  case,  this  court  is  free 
to  consider  the  question  on  principle:  and  this  leads  inexor¬ 
ably  to  the  result  that,  when  hospital  authorities  undertake 
to  treat  a  patient,  and  themselves  select  and  appoint  and  e  m  - 
prof essional  men  and  women  who  are  to  give  the  treat¬ 
ment,  then  they  are  responsible  for  the  negligence  of  those 
persons  in  failing  to  give  proper  treatment,  no  matter  whether 
they  are  doctors,  surgeons,  nurses,  or  anyone  else.  Once  hos¬ 
pital  .authorities  are  held  responsible  for  the  nurses  and 
radiographers,  as  they  have  been  in  G o Id’s  case,  I  can  see  no 
possible  reason  why  they  shou  not  also  be  responsible  for 
the  house  surgeons  and  reslden.  edical  officers  on  their  per¬ 
manent  staff. 

It  has  been  said,  however,  by  no  less  an  authority 
than  Goddard,  LUJ.  in  0o!d_^  case,  that  the  liability  for  doc¬ 
tors  on  the  permanent  staff  depends  "on  whether  there  is  a  con¬ 
tract  of  service  and  that  must  depend  on  the  facts  of  any  par- 

1  venture  to  take  a  different  view.  I  think  it 
depends  on  this;  Who  employs  the  doctor  or  surgeon  —  is  it  the 
patient  or  the  hospital  authorities?  if  the  patient  himself 
selects  and  employs  the  doctor  or  surgeon,  as  in  tiillyer*  s 
tse,  the  hospital  authorities  are  of  course  not  liable  for 
his  negligence,  because  he  is  not  employed  by  them.  But  where 
doctor  or  surgeon,  be  he  a  consultant  or  not,  is  employed 
paid,  not  by  the  patient  butnby  the  hospital  authorities, 

I  am  of  opinion  that  the  hospital  authorities  are  liable  for 
his  negligence  in  treating  the  patient.  It  does  not  depend  on 
whether  the  contract  under  which  he  was  employed  was  a  con¬ 
tract  of  service  or  a  contract  for  services.  That  is  a  fine 
distinction  which  is  sometimes  of  Importance;  but  not  in  cases 
the  present,  where  the  hospital  authorities  are  them¬ 
selves  under  a  duty  to  use  care  in  treating  the  patient..,. 

I  he  truth  is  that,  in  cases  of  negligence,  the  dis¬ 
tinction  between  a  contract  of  service  and  a  contract  for 
services  only  becomes  of  importance  when  it  is  sought  to  make 
r;r  liable,  not  for  a  breach  of  his  own  duty  of  care, 
some  collateral  act  of  negligence  of  those  whomehe 
cannot  escape  the  consequences  of  a  breach  of 
but  he  can  escape  responsibility  for  collateral 
casual  acts  of  negligence  if  he  can  show  that  the  negli- 

son  was  employed,  not  under  a  contract  of  service  but 
only  under  a  contract  for  services.  Take  first  an  instance 
when  an  employer  is  under  no  duty  himself:  he  is  riding  pas- 
a  car  along  a  road;  he  is  not  under  any  duty  of 
himself  to  road-user s,  but  the  driver  is.  If  the  driver 
a  chauffeur  employed  under  a  contract  of  service,  the  em- 
liable  for  his  negligence;  but  if  the  driver  is  a 
oyed  under  a  contract  for  services,  the  employer 
i  s  n  o'  1  e  . 
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Take  now  an  Instance  where  an  employer  Is  under  a 
duty  himself:  Suppose  en  employer  has  a  lamp  which  overhangs 
his  shop  door;  he  is  himself  under  a  duty  to  his  customers 
lo  use  reasonable  care  to  see  that  it  is  safe,  and  he  cannot 
escape  that  duty  by  employing  an  Independent  contractor  to  do 
t.  He  is  liable,  therefore,  if  the  independent  contractor 
ails  to  discover  a  patent  defect  which  any  careful  man  should 
have  discovered,  and  in  gonsequenco^t he  lamp  falls  on  a 
customer;  but  he  is  not  liable  if  the  independent  contrac¬ 
tor  drops  a  hammer  on  the  head  of  the  customer,  because 
that  is  not  negligence  in  the  employer's  department  of  duty. 

It  is  collateral  or  casual  negligence  by  one  employed  under 
a  contract  for  services.  The  employer  would,  however,  have 
been  liable  if  he  had  got  his  servant  to  mend  the  lamp  and 
his  servant  dropped  the  hammer;  because  that  would  be  negli¬ 
gence  by  one  employed  under  a  contract  of  service.  These 
distinctions  are,  however,  of  no  importance  in  the  present 
case,  because  we  are  not  concerned  with  any  collaterial  or 
casual  acts  of  negligence  by  the  staff,  but  negligence  in 
the  treatment  itself  which  it  was  the  employer's  duty  to 
p  rovide , 


Turning  now  to  the  facts  in  this  case,  this  is  the 
position:  the  hospital  authorities  accepted  the  plaintiff 
as  a  patient  for  treatment,  and  it  was  their  duty  to  treat 
him  with  reasonable  care.  They  selected,  employed,  and 
paid  all  the  surgeons  and  nurses  who  looked  after  him.  He 
had  no  say  in  their  selection  at  all.  If  those  surgeons 
and  nurses  did  not  treat  him  with  proper  care  and  skill, 
then  the  hospital  authorities  must  answer  for  it,  for  it 
means  that  they  themselyes  did  not  perform  their  duty  to 
him,  I  decline  to  enter  into  the  question  whether  any  of 
the  surgeons  were  employed  only  under  a  contract  for  services, 
as  distinct  from  a  contract  of  service.  The  evidence  is 
meagre  enough  in  all  conscience  on  that  point.  But  the  lia¬ 
bility  of  the  hospital  authorities  should  not,  and  does  not, 
depend  on  nice  considerations  of  that  sort.  The  plaintiff 
knew  nothing  of  the  terms  on  which  they  employed  their  staff: 
all  he  knew  was  that  he  was  treated  in  the  hospital  by  people 
whom  the  hospital  authorities  appointed;  and  the  hospital 
authorities  must  be  answerable  for  the  way  in  which  he  was 
treated. 


This  conclusion  has  an  important  bearing  on  the 
question  of  evidence.  If  the  plaintiff  had  to  prove  that 
some  particular  doctor  or  nurse  was  negligent,  he  would  not 
be  able  to  do  it.  But  he  was  not  put  to  that  impossible 
task:  he  says,  "I  went  into  the  hospital  to  be  cured  of  two 
stiff  fingers,  I  have  come  out  with  four  stiff  fingers,  and 
my  hand  is  useless.  That  should  not  have  happened  if  due 
care  had  been  used,  Explain  it,  if  you  can,"  I  am  quite 
clearly  of  opinion  that  that  raises  a  priraa  facie  case 
against  the  hospital  authorities:  see  per  Goddard,  L.J,  in 
Mahon  v.  Osborne,  ^1939]  2  K,B.  14,  50,  They  have  nowhere 

explained  how  it  could  happen  without  negligence.  They  have 
busied  themselves  in  saying  that  this  or  that  member  of 
their  staff  was  not  negligent.  But  they  have  called  not  a 
single  person  to  say  that  the  injuries  were  consistent  with 
due  care  on  the  part  of  all  the  members  of  their  staff. 

They  called  some  of  the  people  who  actually  treated  the 
man,  namely  Dr,  Fahrni,  Dr,  Ronaldson,  and  Sister  Hall, 
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of  whom  protested  that  he  was  careful  In  his  part)  but 
y  cid  not  call  any  expert  at  all,  to  say  that  this  might 
i  pen  despite  all  care.  They  have  not  therefore  displaced 
pr  raa  facie  case  against  them  and  are  liable  to  damages 
plaintiff.  I  agree  that  the  appeal  should  be  allowed. 

[The  Judgment  of  Singleton  L.J.  is  omitted. 3 

[ In  Roe  v»  Minister  of  Health.  [1954]  2  Q.B.  60, 

a  patient  in  defendant’s  hospital  was  given  a  spinal 
anaesthetic  by  an  anaesthetist,  Dr.  Graham,  assisted  by 
the  theatre  staff  of  the  hospital.  The  patient  developed 
symptoms  of  spastic  paraplegia  after  the  operation  because 
the  anaesthetic,  contained  in  sealed  ampoules,  had  been 
contaminated  through  invisible  flaws  in  the  glass  by  a 
solution  of  phenol  in  which  it  was  stored.  The  anaesthe¬ 
tist  had  been  appointed  as  a  visiting  anaesthetist  for  the 
hospital  and,  although  he  carried  on  his  private  practice, 
he  was  under  an  obligation  with  another  anaeathetist  to 
provide  a  regular  anaesthetic  service  for  the  hospital.  In 
an  action  for  damages,  McNair  J»  refused  to  aoDlv  res  iosa 

loquitur  since  he  held  that  the  hospital  was  not  liable  in  law 
for  the  acts  of  Dr.  Graham,  whose  position  he  considered 
similar  to  that  of  a  visiting  surgeon.  Hence  the  plaintiff 
must  show  negligence  either  of  the  hospital  (or  those  for 

responsible,  e.g.  its  nurses)  or  Dr,  Graham.  The 
Court  of  Appeal  reversed  this  fi  '.ng  and  held  that  res  ipsa 
loquitur  applied  against  the  hospital  since  the  hospital  would 
for  Dr.  Graham's  work  as  an  anaesthetist.  Per 
Morris  L , J „ .  "I  consider  that  the  anaesthetists  were  members 
of  the  staff  engaged  by  the  hospital  to  do  what  the  hospital 
itself  was  undertaking  to  do. "3 


r  CHEMICAL  CO.  LTD,  v.  JONES  [1956]  A.C.  627,  at  642. 

per  Lord  Reid 

Th  Court  of  Appeal  reversed  the  decision  of  Sellers  J.,  but 
different  views  were  expressed  on  the  law.  Denning  L.J.,  as  I 
read  his  judgment,  did  not  find  it  necessary  to  hold  that  the 
crane  driver  was  herself  negligent.  He  said  ' :  “The  employer 
“  is  made  liable,  not  so  much  for  the  crane  driver’s  fault,  but 
“  rather  for  his  own  fault  committed  through  her.  .  .  .  He  acts 
“by  his  servant;  and  his  servant’s  acts  are,  for  this  purpose, 

“  to  be  considered  as  his  acts.  Qui  facit  per  alium  facit  per  se. 

“  He  cannot  escape  bv  the  plea  that  his  servant  was  thoughtless 
“  or  inadvertent  or  made  an  error  of  judgment.  If  he  takes  the 
“  benefit  of  a  machine  like  this,  he  must  accept  the  burden  of 
“  seeing  that  it  is  properly  handled.  It  is  for  this  reason  that 
"  the  employer’s  responsibility  for  injury  may  be  ranked  greater 
“  than  that  of  the  servant  who  actually  made  the  mistake. 

My  Lords,  if  this  means  that  the  appellants  could  be  held 
liable  even  if  it  were  hi  that  the  crane  driver  was  not  herself 
guilty  of  negligence,  th  u  1  cannot  accept  that  view.  Of  course, 
an  employer  may  be  himself  in  fault  by  engaging  an  incompetent 
servant  or  not  having  a  proper  system  of  work  or  in  some  other 
way.  But  there  is  nothin  £  of  that  kind  in  this  case.  Denning 
L..I  appears  to  base  hi  '  asoning  on  a  literal  application  of  the 
maxim  qui  facit  per  alium  facit  per  se,  but,  in  my  view,  it  is 
rarely  profitable  and  often  misleading  to  use  Latin  ^maxims  in 
that  way  It  is  a  rule  of  law  that  an  employer,  though  guilty 


of  no  fault  himself,  is  liable  for  damage  done  by  the  fault  or 
negligence  of  his  servant  acting  in  the  course  of  his  employment. 
The  maxims  respondeat  superior  and  qui  facit  per  alium  facit 
per  se  are  often  used,  but  I  do  not  think  that  they  add  anything 
or  that  they  lead  to  any  different  results.  The  former  merely 
states  the  rule  baldly  in  two  words,  and  the  latter  merely  gives 
a  fictional  explanation  of  it.  “  It  has  long  been  the  established 
law  of  this  country  that  a  master  is  liable  to  third  persons  for 
any  injury  or  damage  done  through  the  negligence  or  unskilful- 
“  ness  of  a  servant  acting  in  his  master’s  employ.  The  reason 
“  of  this  is,  that  every  act  which  is  done  by  a  servant  in  the 
“  course  of  his  duty  is  regarded  as  done  by  his  master’s  orders, 
and  consequently  is  the  same  as  if  it  were  the  master’s  own 
act,  according  to  the  maxim,  qui  facit  per  alium  facit  per  se  ” 
(per  Lord  Chelmsford  L.C.  in  Bartonshill  Coal  Co.  v.  McGuire  8). 
On  the  same  occasion  Lord  Cranworth  used  the  two  maxims 
apparently  without  thinking  that  there  was  any  difference 
between  them  ( Bartonshill  Coal  Co.  v.  Reid  9)  and  later  authori¬ 
ties  do  not  appear  to  me  to  establish  any  material  difference.  I 
do  not  think  that  the  foregoing  passage  from  Lord  Chelmsford’s 
speech  will  support  an  employer  being  held  liable  for  something 
which  was  not  negligent  or  wrongful  on  the  part  of  his  servant. 

Denning  L.J.  refers  to  three  cases  in  support  of  his  view. 
Jones  v.  Manchester  Corporation  10  was  a  complicated  case  in 
which  there  were  considerable  differences  of  opinion.  Two 
doctors  were  negligent :  they  were  employed  by  a  hospital  board 
and  the  question  was  who  should  pay  the  damages.  I  find 
nothing  in  the  decision  relevant  to  the  present  question,  but 
there  are  statements  that  master  and  servant  are  joint  tortfeasors. 
They  may  be  treated  as  such,  but  that  does  not  seem  to  me  to 
lead  to  the  conclusion  that  the  master  may  be  held  liable  for 
some  act  of  the  servant  which  was  not  negligent  or  wrongful  on 
his  part.  In  Broom  v.  Morgan 11  a  husband  and  wife  were 
fellow  servants,  and  the  wife  was  injured  by  the  negligence  of 
the  husband.  She  recovered  damages  from  her  employer  although 
she  could  not  sue  her  husband.  But,  although  the  husband  could 
not  be  sued,  his  injuring  his  wife  was  a  wrongful  act  on  his  part, 
and  again  this  case  is  to  my  mind  no  authority  for  a  master 
being  liable  for  an  act  which  it  was  not  wrongful  for  a  servant 
to  do.  In  Stapley  v.  Gypsum  Mines  Ltd.12  two  miners  were  in 
breach  of  a  statutory  regulation  and  one  was  killed  and  it  was 
held  that  the  fault  of  the  other  was  a  contributory  cause  of  the 
accident.  They  had  agreed  together  to  break  the  regulation,  but 
the  employer  did  not  and  probably  could  not  plead  volenti  non 
fit  injuria.  Whether  an  action  by  the  widow  against  the  fellow 
servant  would  have  succeeded  or  have  been  defeated  by  such 
a  plea  or  in  some  other  way  I  do  not  know,  but  the  fellow  servant 
was  certainly  at  fault ;  and  this  case  again  is  no  authority  for  the 
master  J^giog  lWikte  when  his  servant  was  not  guilty  of  fault.  _ _ [ 
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AYNSLEY  v  TORONTO  GENERAL  HOSPITAL,  [1969],  2  O.R.  829, 
(1970)  7'  D.L.R.  (3d)  193  (Ont.  C.A. ) 


Aylesworth,  J.A. : — Appeals  and  a  cross-appeal  are  taken 
from  the  judgment  of  Morapd,  J.,  delivered  November  13, 
1967,  awarding  the  plaintiff  respondent  Stuart  James  Aynsley 
the  sum  of  $67,352.85  against  both  defendants  and  the  plaintiff 
respondent  Elizabeth  Aynsley  the  sum  of  $102,700  against 
both  defendants,  the  award  in  each  case  carrying  costs.  The 
action  arose  from  an  incident  which  occurred  in  an  operating 
theatre  of  the  hospital  on  January  11,  1962,  during  the  course 
of  preliminaries  to  an  “open  heart”  operation  to  be  performed 
on  Elizabeth  Aynsley.  As  a  result  of  the  incident  in  complaint, 
she  received  serious  permanent  injuries.  Personally  involved 
in  the  incident  were  Dr.  Matthews  as  senior  anaesthetist  re¬ 
tained  by  the  patient  and  Dr.  Porteous,  an  employee  of  the 
hospital,  a  senior  resident  therein  in  anaesthesiology  and 
assigned  by  the  hospital  to  assist  Dr.  Matthews  in  that  part 
of  the  operation  having  to  do  with  the  preparation  for  the 
administration  and  the  actual  administration  of  anaesthetics 
to  Mrs.  Aynsley.  The  learned  trial  Judge  found  that  the  plain¬ 
tiffs’  damages  were  caused  by  the  negligence  of  both  doctors 
—  Dr.  Matthews  to  the  extent  of  60%  and  Dr.  Porteous  to  the 
extent  of  40%  ;  he  found  the  hospYal  vicariously  liable  to  the 
plaintiffs  by  reason  of  the  negligen  >f  Dr.  Porteous. 

Dr.  Matthews  appeals  to  this  Court  against  the  finding  that 
he  was  negligent,  against  the  apportionment  of  the  degrees  of 
negligence  and  against  the  quantum  of  damages  awarded.  The 
hospital  appeals  against  the  finding  that  Dr.  Porteous  was 
negligent,  against  its  having  been  found  vicariously  liable  for 
such  negligence,  against  the  apportionment  of  the  degrees  of 
negligence  between  the  two  doctors  and  at  the  opening  of 
its  argument  in  this  Court  requested  and  was  granted  leave  to 
appeal  against  quantum  in  the  event  Dr.  Matthews’  appeal 
succeeds  in  that  regard.  Finally,  the  plaintiffs  cross-appeal 
against  quantum  seeking  an  increased  award  for  the  injuries 
sustained  by  Mrs.  Aynsley. 

It  will  be  convenient  as  to  much  of  the  narrative  to  quote 
excerpts  from  the  reasons  for  judgment  of  the  learned  trial 
Judge  [[1968]  1  O.R.  425  at  pp.  427-36,  66  D.L.R.  (2d)  575  at 
pp.  577-86] : 

Elizabeth  Aynsley  suffered  from  a  heart  condition  known  as  an 
atrial  septum  defect,  being  an  opening  between  the  right  and  left 
atria  of  the  heart.  She  was  examined  by  a  number  of  doctors  and 
after  extensive  tests  an  operation  was  scheduled  for  performance 
on  January  11,  1962,  for  the  repair  of  this  opening.  This  is  an 
involved  operation  where  the  blood  system  is  side-tracked  through 
an  artificial  heartlung  pump  so  that  the  heart  may  be  opened  up 
and  the  opening  between  the  left  and  right  atria  may  be  closed. 
The  operation  commenced  at  approximately  8:55  a.m.,  January 
11th.  and  involved,  amongst  other  things,  the  recording  of  the 
arterial  and  venous  blood  pressure.  This  is  a  long  operation,  and 
the  incident  complained  about  took  place  at  approximately  9:45  a.m. 

Prior  to  the  actual  opening  of  the  heart,  the  venous  system  must 
be  connected  to  a  monitor  which  records,  amongst  other  things, 
venous  blood  pressure  in  the  patient.  This  recording  is  by.  way  of 
a  machine  located  in  a  room  immediately  adjacent  to  the  operating 
room  and  can  be  seen  through  a  window  by  the  surgeons  during 
the  course  of  the  operation.  This  procedure,  at  that  time,  was  done 
by  inserting  a  needle  into  a  vein  of  the  patient  and  on  this  par¬ 
ticular  patient,  the  needle  was  inserted  into  an  anti-cubital  vein, 
which  is  a  vein  in  the  arm.  A  clear  plastic  line  is  filled  with  a 
saline  solution  and  is  connected  from  the  hypodermic  needle  to  a 
machine  called  a  transducer.  This  clear  plastic  line  is  about  5  feet 
long  and  consists  of  two  pieces,  approximately  two  and  a  half  feet 
long  connected  in  the  middle  with  what  is  known  as  a  three-way 
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stopcock.  The  transducer  is  then  connected  to  the  monitor  machine 
in  the  next  room.  In  order  to  obtain  proper  readings,  the  monitor 
in  the  next  room  must  be  calibrated  and  in  order  to  do  that  one 

of  the  anaesthetists  pumps  the  manometer,  which  is  akin  to  a  blood 
pressure  instrument,  to  a  height  of  30  on  the  scale.  The  other 
anaesthetist  then  calibrates  the  machine  in  the  next  room.  The 
purpose  of  the  three-way  stopcock  is  to  allow  the  following: 

1.  the  connection  directly  from  the  patient  to  the  transducer; 

2.  to  allow  a  connection  from  the  patient  to  an  opening  on  the 
stopcock ; 

3.  to  allow  an  opening  from  the  stopcock  to  the  transducer. 

The  handle  of  the  stopcock  travels  in  a  180°  arc.  When  the  handle 
is  placed  at  a  45°  angle  from  the  direct  opening  of  the  stopcock 
from  the  patient  to  the  transducer,  nothing  can  move  from  the 
patient  to  the  transducer  or  from  the  transducer  to  the  patient  or 
in  any  other  direction.  This  is  true  when  the  stopcock  is  at  45° 
angle  either  way  from  the  opening  above  referred  to. 

This  operation  was  pioneered  in  Canada  at  the  Toronto  General 
Hospital  in  the  year  1959  and  resulted  in  the  saving  of  many  lives. 

It  is  alleged  by  the  plaintiff  that  the  anaesthetist  Dr.  R.  L. 
Matthews  and/or  his  assistant  Dr.  Porteous  negligently  allowed 
air  to  escape  from  the  manometer  to  the  transducer  and  thence 
into  the  venous  system  of  the  patient  .  .  .  The  defendant  Dr. 
Matthews  was  a  very  highly  qualified  specialist  in  anaesthesiology 
and  was  clearly,  in  so  far  as  the  plaintiff  was  concerned,  a  privately 
employed  anaesthetist  and  as  such  would  clearly  have  a  responsi¬ 
bility  to  the  plaintiff.  Dr.  Matthews  had  been  acting  as  anaesthetist 
for  this  type  of  operation  for  approximately  two  years.  Dr.  Porteous 
was  also  an  extremely  well  qualified  anaesthetist,  although  his 
qualifications  were  not  quite  as  high  as  Dr.  Matthews’,  nor  had  he 
had  nearly  as  much  experience  as  Dr.  Matthews.  Dr.  Porteous  was 
registered  at  the  University  of  Toronto  as  a  post-graduate  student 
in  anaesthesiology.  So  far  as  the  evidence  disclosed  however,  he  spent 
all  of  his  time  at  the  hospital  giving  anaesthetics  and  was,  in  effect, 
learning  by  assisting  other  doctors  in  giving  anaesthetics.  He  was 
provided  with  a  bed  room  at  the  hospital  and  was  given  what  is 
called  a  “living  allowance”.  He  was  required  to  pay  for  his  meals. 
Hospital  that  this  was  his  true  status,  it  appears  to  me  that  he  was 
While  a  great  deal  was  made  by  counsel  for  the  Toronto  General 
what  is  called  an  “interne”  in  popular  parlance  and  was  listed  by 

the  hospital  as  a  senior  Tesident  in  anaesthesiology.  His  name  was 
contained  on  a  list  with  other  persons  in  the  department  concerned 
with  the  giving  of  anaesthetics  and  as  his  name  came  up  he  was 
allocated  to  assist  different  doctors  in  giving  anaesthetics.  He  had 
commenced  assisting  in  operations  of  this  type  which  were  known 
as  “heart-lung  pump  operations”  on  December  1,  1961,  and  had 
assisted  at  probably  twelve  to  fifteen  operations  of  this  type  as  of 
January  11,  1962.  He  had  never  hooked  up  a  venous  pressure  sys¬ 
tem  himself  although  he  had  assisted  in  calibrating  the  monitor 
on  a  number  of  occasions  .  .  . 

A  nurse  prepared  the  plastic  line  and  three-way  stopcock  by 
assembling  them  and  then  filled  the  line  with  a  saline  solution.  She 
then  turned  the  line  wrapped  in  a  sterile  towel  to  Dr.  Matthews. 

The  plaintiff  Elizabeth  Aynslev  at  this  time  had  been  given  an 
anaesthetic  and  was  unconscious. 

Dr.  Matthews  inserted  a  hypodermic  needle  in  an  anti-cubital 
vein  of  the  patient.  He  then  connected  the  plastic  line,  above  re¬ 
ferred  to,  to  the  hypodermic  and  to  the  transducer.  He  set  the 
three-way  stopcock  at  a  position  which  he  thought  was  a  com¬ 
pletely  closed  position.  That  is,  he  set  the  handle  at  a  position 
approximately  45°  from  a  position  where  the  line  would  be  open 
from  the  patient  to  the  transducer. 


After  having  connected  the  line  as  above,  Dr.  Matthews  connected 
the  monitor  to  the  transducer. 

After  telling  Dr.  Porteous  that  they  would  calibrate  the  monitor, 
Dr.  Matthews  went  into  the  next  room  where  the  monitor  was 

located. 

Dr.  Porteous  was  at  the  head  of  the  patient  where  the  transducer 
and  manometer  were  located. 
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To  calibrate  the  monitor  it  is  necessary  to  pump  th®  manometer 
to  a  pressure  of  30  on  the  scales.  While  Dr.  Porteous  pumped  the 
manometer  up  to  30  Dr.  Matthews  was  to  calibrate  the  monitor. 

The  evidence  discloses  that  two  or  three  very  light  squeezes  of  the 
manometer  bulb  are  required  to  bring  the  pressure  up  to  30.  Upon 
a  signal  from  Dr.  Matthews,  the  pressure  was  so  pumped  by  Dr. 
Porteous.  The  pressure  in  the  manometer,  however,  fell  back  to  zero. 
The  procedure  was  followed  again  either  once  or  twice  by  Dr. 
Porteous  and  then  Dr.  Matthews  returned  to  the  operating  room 
and  according  to  the  evidence  of  Dr.  Porteous,  pumped  the  mano¬ 
meter  button  several  times.  Dr.  Matthews  does  not  remember  doing 
this  but  does  not  deny  it.  At  this  point  the  surgeons  announced  that 
air  could  be  heard  in  the  heart  and  the  patient  suffered  from  cardiac 
arrest.  Due  to  emergency  procedures,  however,  the  patient  was 
kept  alive. 

Other  evidence  disclosed  that  the  three-way  stopcock  was  allowing 
air  to  go  from  the  manometer  to  the  patient. 

The  leak  of  air  was  so  slow  that  the  venous  pressure  did  not 
push  the  blood  into  the  plastic  line  prior  to  the  pumping  of  the 
manometer.  Other  evidence  indicated  that  air  could  leak  through 
the  stopcock  if  the  valve  was  turned  some  10  to  12  degree*  off  the 

453  angle  previously  referred  to  in  my  judgment.  After  things  had 
settled  down  in  the  operating  room,  Dr.  Matthews  noticed  the  valve 
on  the  stopcock  was  not  at  the  45°  angle  but  slightly  off. 

Also,  the  evidence  discloses  that  had  Dr.  Porteous  been  looking 
he  could  have  seen  the  air  going  through  the  line  to  the  patient. 

I  have  read  all  of  the  medical  e\  lence  adduced  before  the 
learned  trial  Judge  and  that  evidc  supports  the  findings 
of  fact  I  have  quoted.  I  concur  in  tip  lusion  of  the  learned 
trial  Judge  that  both  doctors  were  negligent  and  that  the 
female  plaintiff’s  injuries  were  directly  attributable  to  that 
negligence.  As  to  Dr.  Matthews,  ample  evidence  was  led  to 
show  that  means  and  methods  were  known  and  available  in 
the  operating  theati'e  whereby  the  danger  to  the  patient 
resulting  from  the  stopcock  not  being  turned  completely  to 
the  off  position  could  have  been  eliminated.  Since  none  of 
these  were  adopted  then  it  surely  was  incumbent  upon  Dr. 
Matthews  to  make  doubly  certain  that  the  stopcock  was  in 
the  fully  off  position;  indeed  the  evidence  makes  it  plain  that 
all  that  was  required  was  a  high  degree  of  care  in  checking  to 
see  that  the  stopcock  was  correctly  positioned.  Dr.  Matthews 
knew  the  great  danger  to  the  patient  if  air  was  passed 
through  the  line  to  her  and  he  knew  that  nothing  stood  in  the 
way  of  this  danger  except  the  proper  closing  of  the  stopcock. 
After  the  harm  had  been  done  he  noticed  that  the  position  of 
the  stopcock  seemed  to  be  off  the  45°  angle;  surely  sufficient 
care  when  he  set  the  stopcock  for  calibration  would  have  pre¬ 
cluded  that  error  and  prevented  the  harm  to  this  patient.  In 
my  view,  it  was  not  enough  for  the  doctor  to  approximate  the 
45°  position  of  the  stopcock  in  reliance,  as  is  suggested  on 
his  behalf,  upon  the  fact  that  never  before  in  his  experience 
had  his  adjustment  of  the  stopcock  resulted  in  a  leak.  There 
were  three  ways  of  checking  whether  the  stopcock  was  at 
!  45  “closed”  angle;  the  stopcock  would  be  closed  if  the 
handle  was  placed  over  the  corner  of  the  stopcock,  or  if  a  line 
on  the  spindle  of  it  was  pointed  to  another  corner,  or  if  the 
extension  of  the  handle  on  the  other  side  of  the  spindle 
pointed  at  the  opposite  corner  of  the  stopcock. 

The  doctor  was  neglitt  nt  in  another  way. 

The  evidence  establishes  that  failure  to  achieve  the  desired 
pressure  in  the  manometer  by  pumping  could  be  caused  by  a 
loose  manometer  or  transducer  connection,  or  a  leak  of  some 
such  sort  and  that  this  had  occurred  on  previous  occasions  to 
the  knowledge  of  both  maesthetists.  I  fail  to  perceive  how 
is  in  any  way  detracted  from  the  high  duty  on  Dr.  Matthews 
see  that  any  apparent  leak  was  not  caused  by  a  failure  to 
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close  the  stopcock  and  thus  to  shut  off  the  venous  line  to  the 
patient.  Obviously  a  leak  through  that  line  would  just  as 

readily  cause  failure  of  the  manometer  to  function  properly 
as  would  a  leak  in  some  other  part  of  the  line  as  previously 
experienced  and  when  faced  with  the  actuality  of  a  leak  of 
some  kind  as  shown  by  the  manometer’s  performance,  Dr. 
Matthews  should  have  been  careful  immediately  to  check  that 
the  leak  was  not  in  the  venous  line  to  the  patient.  His  failure 
so  to  alert  himself  or  to  be  on  the  alert  was  negligent  as  was 
his  permitting  the  manometer  to  be  pumped  several  times  and 
his  participation  in  that  pumping  without  such  check. 

Dr.  Porteous  was,  I  think,  entitled  to  rely  in  the  first 
instance  on  the  proper  closing  of  the  stopcock  by  Dr.  Matthews. 
He  too,  however,  was  fully  aware  of  the  danger  to  the  patient 
if  the  stopcock  were  not  fully  closed  and  that  the  proper 
closing  of  the  stopcock  in  the  system  in  use  was  the  only  safe¬ 
guard  against  serious  injury.  He,  too,  knew  that  his  failure 
on  pumping  the  manometer  to  maintain  the  desired  pressure 
was  due  to  a  leak  somewhere  in  the  system  and  that  “some¬ 
where”  might  be  through  an  improperly  closed  stopcock  on 
the  venous  line  leading  to  the  patient.  A  turn  of  his  head 
would  have  enabled  him  to  glance  at  the  venous  line  and  had 
he  done  so,  evidence  of  the  faulty  closing  of  the  stopcock 
would  have  been  revealed  to  him  by  the  presence  of  bubbles 
in  the  venous  line  and  the  total  or  partial  absence  of  the  saline 
fluid  therein.  Dr.  Matthews,  as  senior,  was  in  the  room  where 
the  calibrating  machine  was  located  leaving  Dr.  Porteous  at 
the  head  of  the  patient  in  the  operating  theatre  proper  and  as 
a  skilled  and  competent  anaesthetist  Dr.  Porteous,  in  these 
circumstances,  also  was  charged  with  the  duty  of  ascertaining 
that  the  manometer  failure  was  not  attributable  to  any  fault 
or  malfunction  in  the  venous  line  to  the  patient.  He  did  not 
take  the  simple  precaution  of  glancing  at  the  venous  line,  but 
instead  continued  to  pump  the  manometer.  Such  failure  and 
such  pumping  were  negligent  acts  or  omissions  on  his  part 
and  causative  of  the  injuries  sustained. 

The  hospital  asks  this  Court  to  attribute  to  Dr.  Matthews 
a  higher  degree  of  negligence  than  was  attributed  to  him  by 
the  learned  trial  Judge  if  we  are  of  the  opinion  that  both  doc¬ 
tors  were  negligent  and,  on  the  other  hand,  Dr.  Matthews 
submits  that  on  the  facts  of  this  case,  if  both  himself  and  Dr. 
Porteous  are  found  to  be  negligent,  the  respective  degrees  of 
negligence  really  cannot  be  ascertained  in  any  logical  way  and 
that  the  facts  therefore  call  for  an  equal  apportionment. 
Despite  the  difficulties  in  the  case,  the  learned  trial  Judge 

came  to  a  conclusion  on  the  apportionment  of  negligence  and  I 
am  quite  unable  to  say  that  such  apportionment  is  not  properly 
in  accordance  with  the  facts.  I  would  not  disturb  it. 

Nor  would  I  disturb  the  award  of  the  learned  trial  Judge 
to  Mrs.  Aynsley  of  $100,000  for  general  damages.  The  in¬ 
juries  to  her  brain  have  reduced  her  mental  age  to  that  of  a 
seven-year-old  child  —  permanently;  accordingly,  she  will 
require  lifelong  care  commensurate  with  that  age;  she  was 
32  years  of  age  at  the  time  of  her  injury  and  37  at  the  time  of 
trial.  She  has  suffered  and  will  continue  for  the  rest  of  her 
life  to  suffer  pain,  irritability  and  depression ;  she  has  incurred 
an  epileptic  condition;  she  has  lost  her  previous  earning  power, 
modest  though  it  was,  and  obyiously  has  lost  enjoyment  of 
life  to  a  very  large  degree;  she  has  suffered,  according  to  the 
trial  Judge  [[1968]  1  O.R.  at  p.  443,  66  D.L.R.  (2d)  at  p.  593], 
a  “personality  change  and  in  effect  has  lost  practically  all  of 
those  things  which  a  person  might  expect  for  the  balance  of 
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her  life”.  In  sum,  these  items  of  injury  require  substantial 
compensation.  Much  was  sought  to  be  made  by  all  parties 
dealing  with  quantum  concerning  the  proper  locale  of  Mrs. 
Aynsley’s  institutional  residence,  past  and  future.  Mrs.  Ayns- 
ley  has  been  resident  in  Homewood  Sanitarium  at  Guelph.  The 
learned  trial  Judge,  in  awarding  special  damages  to  the 
husband,  allowed  the  expense  of  maintaining  Mrs.  Aynsley 
in  that  institution,  but  as  to  the  future  he  found  as  follows 
[p.  443  O.R.,  p.  593  D.L.R.] : 

In  dealing  with  the  question  of  general  damages  I  must,  in  addi¬ 
tion  to  those  matters  previously  cited,  deal  with  the  cost  of  future 
care  of  Elizabeth  Aynsley.  In  setting  the  sum  of  general  damages, 
it  is  my  view  that  Mrs.  Aynsley  can  be  as  well  taken  care  of  at  the 
Ontario  Hospital  at  Whitby  as  she  is  at  Homewood  Sanatorium 
and  the  cost  will  be  substantially  less. 

It  is  submitted  on  behalf  of  Dr.  Matthews  that  this  finding  is 
not  only  correct  but  that  by  reason  thereof  the  trial  Judge  was 
in  error  in  not  fixing  the  husband’s  special  damages  on  the 
same  lower  scale,  so  far  as  the  allowance  to  him  for  his  wife’s 
past  maintenance  is  concerned.  In  any  event,  the  $100,000 
is  said  to  be  excessive.  On  the  other  hand,  counsel  for  the 
plaintiffs  supports  the  trial  Judge’s  finding  on  this  item  of 
the  husband’s  special  damages  and  urges  the  Court  to  increase 
Mrs.  Aynsley’s  general  damages  on  the  ground  that  these 
should  have  been  fixed  in  co  ;  ration  of  Mrs.  Aynsley’s 
continued  residence  at  Homewood. 

As  I  have  stated,  I  would  not  disturb  the  award  to  Mrs. 
Aynsley  for  general  damages;  I  am  by  no  means  convinced 

that  the  learned  trial  Judge’s  assessment  was  in  error. 
Similarly,  I  perceive  no  error  in  his  allowance  to  the  husband 
of  the  cost  of  Mrs.  Aynsley’s  residence  at  Homewood  up  to 
the  date  of  trial.  Accepting  his  conclusion  upon  this  point  as 
to  future  care,  as  I  do,  the  amount  awarded  in  this  respect 
for  past  maintenance  discloses  no  error  in  principle;  initially 
and  for  the  past  period  in  question,  the  plaintiff  husband,  in 
my  view,  was  acting  reasonably  and  not  extravagantly  in  pro¬ 
viding  for  his  wife  as  he  did;  T  think  her  injuries,  the  study 
of  her  post-accident  reactions  to  life  about  her  and  the  ob- 
s<  ovation  of  her  capacities  for  enjoyment  of  life  all  demanded 
as  a  reasonable  requirement  the  perhaps  more  personalized 
care  available  at  Homewood.  I  think,  however,  that  the  trial 
Judge  inadvertentlv  committed  an  error  in  his  calculation  of 
the  special  damages  to  the  husband  respecting  Mrs.  Aynsley’s 
hospitalization  at  Homewood.  In  his  original  reasons  for 
judgment  dated  July  24,  1967,  he  calculated  the  amount  due 
for  such  hospitalization  up  to  the  date  of  trial.  The  daily  rate 
at  Homewood  apparently  was  $20.50.  The  Ontario  Hospital 
Services  Commission  paid  $10  of  this  and  the  plaintiff  hus¬ 
band  was  responsible  for  the  daily  balance  of  $10.50.  On 
November  13,  1967,  further  reasons  were  delivered  and  the 
amount  paid  by  the  Ontario  Hospital  Services  Commission 
from  date  of  commencement  of  trial  to  September  19,  1967, 
was  allowed  in  the  sum  of  $4,711.80  and  included  in  the  judg¬ 
ment.  The  trial  Jude-  however,  seems  to  have  omitted,  and 
T  think  he  should  <t  have  omitted,  to  award  the  plaintiff 
husband  his  shar<  of  the  expenses  incurred  for  hospitaliza¬ 
tion  during  the  period  in  question,  that  is  to  say,  358  days  at 
$10.50  per  day  in  addition  to  a  medical  charge  of  $25  per 
month  for  that  appn  imate  twelve-month  period,  making  a 
total  of  $4,059.  Accordingly,  I  would  increase  the  amount 
awarded  to  the  husband  for  special  damages  by  that  amount. 
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The  plaintiff  husband  was  awarded  $25,000  for  loss  of 
consortium  and  servitium.  This  sum  is  also  attacked  as  being 

grossly  excessive.  With  respect  to  the  trial  Judge,  I  think  in 
fact  it  is  grossly  excessive;  it  would  seem  to  be  more  com¬ 
mensurate  with  some  mathematical  projection  than  with  a 
realistic  view  of  the  actual  circumstances  and  the  uncer¬ 
tainties  as  to  the  future.  I  would  reduce  this  item  of  damage 
from  $25,000  to  $15,000. 

I  now  turn  to  the  most  troublesome  and,  as  a  matter  of 
general  application,  by  far  the  most  important  aspect  of  the 
appeal,  namely,  the  position  of  the  Toronto  General  Hospital 

on  the  facts  of  this  case  concerning  the  negligence  of  Dr. 
Porteous. 

There  would  appear  to  be  no  decision  either  here  or  in 
England  fastening  liability  upon  a  hospital  for  negligent  per¬ 
formance  of  their  duties  by  either  physicians  or  nurses  during 
the  course  of  an  operation.  As  will  be  seen  there  are  decisions 
as  to  negligence  committed  by  such  individuals  outside  of  the 
operating  room ;  they  reveal  a  confusing  complexity  of  views 
as  to  the  true  basis  of  liability  for  such  acts.  For  the  purposes 
of  the  present  appeal  it  will  be  necessary  to  refer  to  a  few 
only  of  those  decisions. 

One  should  begin  with  the  famous  Hillyer  case  —  in  many 
respects  the  very  font  and  origin  of  the  jurisprudence  on  this 
subject:  Hillyer  v.  Governors  of  St.  Bartholomew' s  Hospital, 
[1909]  2  K.B.  820.  In  that  case  the  plaintiff  brought  an  action 
against  the  governors  of  the  hospital  for  damages  for  injuries 
alleged  to  have  been  caused  to  him  during  an  operation  by 
the  negligence  of  the  doctors  or  nurses  or  other  members  of 
the  hospital  staff.  As  was  said  by  Lord  Greene,  M.R.,  in  Gold 
et  al.  v.  Essex  County  Council,  [1942]  2  All  E.R.  237  [at 
p.  240]  : 

Hillyer’s  case  has  had  a  remarkable  history.  There  can  be  few 
cases  in  the  books  which  have  given  rise  to  such  a  diversity  of  judi¬ 
cial  statement  as  to  the  precise  nature  of  the  point  decided. 

Of  the  three  Judges  who  sat  upon  the  case,  Farwell,  L.J.,  and 
Kennedy,  L.J.,  each  delivered  reasoned  judgments,  while 
Cozens-Hardy,  M.R.,  agreed  that  the  appeal  should  be  dis¬ 
missed  for  the  reasons  contained  in  both  judgments.  The 
judgment  of  Farwell,  L.J.,  is  by  far  the  narrower  in  scope, 
while,  on  the  other  hand,  it  has  been  said  of  the  judgment  of 
Kennedy,  L.J.,  that  the  propositions  therein  propounded  are 
far  wider  than  was  necessary  for  the  decision  of  the  case  and 
should  in  many  instances  be  treated  as  mere  dicta.  However 
that  may  be,  the  trial  Judge  in  that  case  was  sustained  in  the 
Court  of  Appeal  and  it  was  held  that  the  only  duty  undertaken 
by  a  hospital  towards  a  patient  treated  therein  is  to  use  due 
care  and  skill  in  selecting  medical  staff.  The  relationship  of 
master  and  servant  does  not  exist  between  the  hospital  and 
the  physicians  and  surgeons  who  give  their  services  at  the 
hospital  and  the  nurses  and  other  attendants  assisting  at  an 
operation  cease  for  the  time  being  to  be  the  servants  of  the 
hospital.  As  a  result  of  what  was  said  in  the  case,  many  prob¬ 
lems  arose  throughout  the  years,  particularly  concerning 
nurses  on  the  staff  of  a  hospital  as  to  the  difference  in  legal 
result  between  acts  involving  professional  skill  and  adminis- 
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trative  acta;  in  some  of  the  authorities  a  hospital  was  said  to 
be  liable  for  negligence  committed  in  the  latter  category  of 
acts,  but  not  for  negligence  committed  in  the  former  —  always 

excluding  the  situation  where  the  injury  arose  in  the  course 
of  an  actual  operation.  I  do  not  consider  it  helpful  in  the  case 
at  bar  to  attempt  to  analyse  the  Hillyer  decision  in  detail, 
particularly  in  view  of  what  was  said  about  it  by  the  Supreme 
Court  of  Canada  in  the  Sisters  of  St.  Joseph  of  Diocese  of 
London  in  Ontario  v.  Fleming,  [1938]  S.C.R.  172,  [1938]  2 
D.L.R.  417.  In  that  case  the  plaintiff  was  admitted  as  a 
patient  to  the  defendant’s  hospital  under  a  contract  for 
board,  nursing  and  attendance.  Defendants  maintained 
and  operated  for  profit  in  the  hospital  an  equipment  for  dia¬ 
thermic  treatments.  Plaintiff’s  physician  ordered  the  nurse 
supervising  the  floor  on  which  plaintiff  was  located  to  see 
that  he  was  given  such  a  treatment  and  the  treatment  was 
given  by  a  nurse  who  was  a  permanent  member  of  the  hospital 
staff  and  in  charge  of  such  treatments.  The  plaintiff  was 
severely  burned  and  alleged  that  the  burn  was  caused  by  the 
negligence  of  the  nurse.  He  recovered  upon  this  ground.  The 
judgment  was  affirmed  by  this  Court  [[1937]  O.R.  512, 
[1937]  2  D.L.R.  121]  and  the  appeal  from  this  Court  to  the 
Supreme  Court  of  Canada  was  dismissed.  Davis,  J.,  who  deliv¬ 
ered  the  judgment  of  Duff,  C.-J  Davis,  Kerwin  and  Hudson, 
JJ.,  after  extensively  reviewing  t  ie  Hillyer  case,  and  subse¬ 
quent  cases  criticizing,  distingu  ;hmg  or  limiting  its  applica¬ 
tion,  had  this  to  say  concerning  Hillyer  case  at  p.  188 
S.C.R.,  p.  431  D.L.R.: 

The  statement  of  Lord  Justice  Kennedy  in  Hillyer’s  case  as  to 
the  difference  between  ministerial  or  administrative  duties,  on  the 
one  hand,  and  matters  of  professional  care  or  skill,  on  the  other 
hand,  is  entitled  to  great  weight  and  respect,  but  even  the  decision 
in  the  case  is  not  binding  upon  this  Court. 

And  at  pp.  190-1  S.C.R.,  p.  433  D.L.R.: 

After  the  most  anxious  consideration  we  have  concluded  that, 
however  useful  the  rule  stated  by  Lord  Justice  Kennedy  may  be 
in  some  circumstances  as  an  element  to  be  considered,  it  is  a  safer 
practice,  in  order  to  determine  the  character  of  a  nurse’s  employ¬ 
ment  at  the  time  of  a  negligence  act,  to  focus  attention  upon  the 
question  whether  or  not  in  point  of  fact  the  nurse  during  the  period 
of  time  in  which  she  was  engaged  on  the  particular  work  in  which 
the  negligent  act  occurred  was  acting  as  an  agent  or  servant  of 
the  hospital  with  n  the  ordinary  scope  of  her  employment  or  was 
at  that  time  outside  the  direction  and  control  of  the  hospital  and 
had  in  fact  for  the  time  being  passed  under  the  direction  and  control 
of  a  surgeon  or  physician,  or  even  of  the  patient  himself.  It  is 
better,  we  think,  to  approach  the  solution  of  the  problem  in  each 
case  by  applying  primarily  the  test  of  the  relation  of  master  and 
servant  or  of  principal  and  agent  to  the  particular  work  in  which 
the  nurse  was'  engaged  at  the  moment  when  the  act  of  negligence 
occurred. 

I  respectfully  adopt  that  principle  as  binding  upon  this 
Court  and  in  the  statement  thereof  by  Davis,  J.,  I  perceive 
no  limitation  of  the  application  of  the  principle  to  acts  by  a 
nurse  outside  the  operating  theatre  or  not  committed  by  her 
during  the  course  of  an  operation.  While  it  well  may  be  that 
a  nurse  is  seldom,  if  ever,  while  acting  in  the  course  of  an 
operation,  to  be  cor  ddered  for  the  time  being  as  an  employee 
of  the  hospital,  th  is  a  question  of  fact  in  each  case  and  does 
not  impinge  upon  the  principle  itself.  I  also  conclude  that  by 
analogy,  at  least,  the  same  principle  applies  to  a  physician  or 
surgeon,  not  only  outside  of  the  operating  room  but  within  it 
and  that  in  each  ca-a  it  is  a  question  of  fact  to  be  determined 
whether  or  not  thr  physician  or  surgeon,  a  member  of  the 
staff  of  the  hospital  and,  generally  speaking,  an  employee  of 
that  hospital  is,  at  the  time  of  the  commission  of  the  act 
complained  of,  an  employee  of  the  hospital  or  acting  in  a 
different  capacity.  Certainly  for  all  that  was  said  in  the 
St.  Joseph  case,  it  is  open  to  this  Court  so  to  decide. 
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Since  the  decision  of  the  Supreme  Court  of  Canada  in  the 
Sisters  of  St.  Joseph  case,  three  cases  of  persuasive  signi¬ 
ficance  have  been  decided  in  the  Court  of  Appeal  in  England : 
Gold  et  al.  v.  Essex  County  Council,  [1942]  2  All  E.R.  237 
(already  mentioned)  ;  Cassidy  v.  Ministry  of  Health,  [1951] 

1  All  E.R.  574,  and  Roe  v.  Ministry  of  Health;  Woolley  v. 
Ministry  of  Health,  [1954]  2  All  E.R.  131.  The  Gold  case 
involved  an  infant  plaintiff  who  sustained  injuries  while  being 
treated  by  a  radiographer  in  the  employ  of  the  hospital.  The 
radiographer  was  fully  competent,  was  held  to  be  under  a 
contract  of  service  with  the  hospital  and  was  held  to  have 
been  negligent.  The  doctrine  of  respondeat  superior  was  ap¬ 
plied  and  the  hospital  held  liable  for  the  injuries.  The  editorial 
note  to  the  decision  is  of  interest  and  I  reproduce  it  in  full 
[p.  237]  : 

The  Court  of  Appeal  have  here  critically  examined  the  judgments 
in  Hillyer  v.  St.  Bartholomew’s  Hospital  (Governors)  and  find  that 
it  is  not  a  binding  authority  so  far  as  it  has  been  said  to  determine 
the  liability  of  a  hospital  for  the  acts  of  nurses.  It  has  been  said 
that  hospitals  are  not  liable  for  the  negligent  acts  of  nurses  in  the 
course  of  their  professional  duties,  but  that  they  are  liable  for  such 
acts  in  the  course  of  their  ministerial  duties.  This  proposition  is 
inconsistent  with  the  ordinary  law  of  the  liability  of  a  principal  for 
the  acts  of  a  servant,  for  the  principal  is  liable  for  negligent  acts 
of  servants  whether  or  not  those  acts  require  the  exercise  of  skill 
and  special  knowledge.  The  apparent  exception  in  the  case  of  a 
surgeon  which  was  the  actual  decision  in  Hillyer’s  case  is  explained 
by  the  fact  that  the  surgeon  is  not  acting  under  a  contract  of 
service  but  a  contract  for  services.  Hospital  nurses  will  in  prac¬ 
tically  every  case  be  under  a  contract  of  service  and  the  hospital 
authority  is  now  held  to  be  liable  for  their  negligence  both  in  the 
case  of  professional  and  ministerial  acts.  The  servant  of  the  hospital 
in  the  present  case  was  a  radiographer,  but  it  is  agreed  by  everyone 
that  in  law  his  position  was  the  same  as  that  of  a  nurse.  The 
matter  seems  likely  to  go  to  the  House  of  Lords  and  it  is  unneces¬ 
sary  to  say  more  on  the  subject  at  the  moment  except  that  the 
position  of  a  resident  doctor  at  a  hospital  is  left  open  for  future 
decision. 

In  that  case  Greene,  M.R.,  thought  that  the  first  task  in  each 
case  of  the  kind  under  consideration  is  to  discover  the  extent 
of  the  obligation  assumed  by  the  person  whom  it  is  sought  to 
make  liable.  Once  this  is  discovered  he  says  [p.  242]  : 

...  it  follows  of  necessity  that  the  person  accused  of  a  breach  of  the 
obligation  cannot  escape  liability  because  he  has  employed  another 
person,  whether  a  servant  or  agent,  to  discharge  it  on  his  behalf; 
and  this  is  equally  true  whether  or  not  the  obligation  involves  the 
use  of  skill  .  .  .  and  it  is  no  answer  to  say  that  the  obligation  is 
one  which  on  the  face  of  it  they  [the  hospital  authorities]  could 
never  perform  themselves. 

As  to  physicians  and  surgeons,  he  had  this  to  say  [p.  242]  : 

So  far  as  consulting  physicians  and  surgeons  are  concerned, 
clearly  the  nature  of  their  work  and  the  relationship  in  which  they 
stand  to  the  respondents  [i.e.,  the  hospital]  precludes  the  drawing 
of  an  inference  that  the  respondents  undertake  responsibility  for 
their  negligent  acts.  The  same  may  be  true  of  the  house  physicians 
and  surgeons,  but  their  case  is  not  relevant  to  the  present  inquiry 
and  I  say  nothing  about  it. 

MacKinnon,  L.J.,  sets  out  four  principles  governing  the  deter¬ 
mination  of  liability  [p.  244]  : 

Apart  from  authority,  I  should  think  the  legal  principles  to  be 
applied  were  as  follows,  (i)  One  who  employs  a  servant  is  liable 
to  another  person  if  the  servant  does  an  act  within  the  scope  of 
his  employment  so  negligently  as  to  injure  that  other.  This  is  the 
rule  of  respondeat  superior,  (ii)  That  principle  applies  even  though 
the  work  which  the  servant  is  employed  to  do  is  of  a  skilful  or 
technical  character,  as  to  the  method  of  performing  which  the 
employer  is  himself  ignorant;  for  example,  a  shipowner  and  the 
certified  captain  who  navigates  his  ship,  (in)  The  liability  of  the 
master  for  the  negligent  act  of  the  servant  will  exist,  though  at  the 
time  the  servant  is,  by  direction  of  the  master,  or  by  operation  of 
law,  under  the  control  of  some  third  party,  for  example,  when  the 
captain  of  a  ship  is  under  the  commands  of  a  naval  commodore 
in  charge  of  a  convoy.  ( iv)  The  master  will  not  be  liable  for  the  act 
of  his  servant  if  he  is  only  doing,  without  personal  negligence,  that 
which  he  is  directed  to  do  by  such  third  party.  An  example  is  when 
a  captain  by  command  of  the  commodore  goes  at  eight  knots  in  a 
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dense  fog.  His  employer  is  not  liable  for  a  resulting  collUion,  since 
the  servant  is  not  negligent,  and,  if  anyone  is  negligent,  it  is  the 
commodore  for  whose  acts  the  shipowner  is  not  liable. 

Applying  these  principles  to  this  case,  I  should  hold  that  Mead 
wa  clearly  the  servant  of  the  defendants,  and  that  when  applying 
the  Grenz-rays  to  the  plaintiff  he  was  acting  for  them  in  the  scope 
of  his  employment.  Under  the  second  proposition  he  would  render 
the  defendants  liable  for  his  negligence  in  that  task,  though  his 
work  involved  the  exercise  of  skill  on  his  part.  Under  the  third 
proposition  they  would  still  be  liable,  if  he  did  the  work  negli¬ 
gently,  though  he  was  at  the  time  doing  it  by  the  orders  of 
Dr.  Burrows.  Under  the  fourth  proposition,  if  he  was  only  doing 
what  Dr.  Burrows  told  him  to  do,  and  as  he  told  him  to  do  it,  the 
defendants  would  not  be  liable.  For  Mead  would  not  be  negligent, 
while  Dr.  Burrows  would.  The  plaintiff  could  then  recover  only  if 
Dr.  Burrows  was  the  servant  of  the  defendants. 

Goddard,  L.J.,  thought  the  defendants  liable  on  the  ground 
that  the  radiographer,  Mead,  was  under  a  contract  of  service 
with  the  hospital  as  distinguished  from  a  contract  for  services; 
hpnce,  respondeat  superior  applied  to  render  the  hospital 
liable  for  the  negligence  of  Mead.  His  view  of  the  matter  was 
that  if  the  negligent  person  were  under  a  contract  of  service 
to  the  hospital,  then  the  hospital  would  be  liable  for  the 
person’s  negligence  if  the  negligent  act  was  done  [p.  249] 
‘‘in  the  theatre  or  at  the  bedside”  provided,  of  course,  that  in 
the  particular  circumstances  of  the  case  the  person  had  not 
become  the  agent  of  another. 

As  to  the  Hillyer  case,  Gocur  d,  L.J.,  comments  [pp. 
249-50]  : 

The  difference  in  reasoning  between  Farwell,  L.J.,  and  Kennedy, 
L.J.,  makes  it  difficult  to  say  what  the  ratio  decidendi  of  Hillyer’s 
case  is,  nor  has  this  been  elucidated  by  the  many  comments  on 
that  decision  in  subsequent  cases.  Its  correctness  has  been  ex¬ 
pressly  left  open  by  the  House  of  Lords  .  .  . 

Finally,  Lord  Goddard  makes  it  clear  that  he  was  not  con¬ 
sidering  the  situation  of  doctors  on  the  permanent  staff  of 
the  hospital  [p.  250]  ; 

I  desire,  however,  to  say  that  for  the  purpose  of  this  judgment  I 
am  not  considering  the  case  of  doctors  on  the  permanent  staff  of 
the  hospital.  Whether  the  authority  [i.e.  the  hospital]  would  be 
liable  for  their  negligence  depends,  in  my  opinion,  on  whether  there 
a  contract  of  service,  and  that  must  depend  on  the  facts  of  any 
particular  case. 

In  the  Cassidy  case  the  plaintiff,  who  was  suffering  from  a 
contraction  of  the  third  and  fourth  fingers  of  his  left  hand, 
was  operated  on  at  the  defendant’s  hospital  by  Dr.  Fahrni, 
a  whole-time  assistant  medical  officer  of  the  hospital.  Dr. 
Fahrni  was  a  Canadian,  who  graduated  in  Canada  in  1940. 
In  1941  he  joined  the  Canadian  Army  and  went  to  England 
in  1942  or  early  1943.  He  had,  at  the  time  of  the  operation  in 
question,  specialized  to  a  considerable  extent  in  orthopaedic 
surgery  in  military  hospitals  and  elsewhere,  and  had  received 
the  degree  of  Fellow  of  the  Royal  College  of  Surgeons,  Edin¬ 
burgh.  After  the  operation,  the  plaintiff’s  hand  and  forearm 
were  bandaged  to  a  splint  for  some  14  days.  During  this  time, 
despite  complaints  of  pain  from  the  plaintiff,  no  action  was 
taken  by  the  doctor,  or  by  the  house  surgeon  who  attended  to 
the  plaintiff  in  the  ab  ence  of  Dr.  Fahrni.  Both  doctors  were 
employed  by  the  ho. vital  under  contracts  of  service.  On  re¬ 
moval  of  the  band;  res  it  was  discovered  that  all  four  fingers 
of  the  plaintiff’s  hand  were  stiff  and  the  hand  practically 
useless.  The  plaintiff  recovered  against  the  defendant  hospital 
for  negligence  in  the  p  st-operational  treatment  which  he  had 
received;  his  action  '  ad  been  dismissed  by  the  trial  Judge  but 
the  judgment  was  reversed  unanimously  in  the  Court  of 


-  54  - 


Appeal.  Denning,  L.J.,  as  he  then  was,  expressed  surprise 
that  the  question  of  liability  had  posed  such  a  problem 
throughout  the  years  and  was  of  the  opinion  that  the  liability 
of  hospital  authorities  for  the  negligence  of  a  doctor  on  the 
permanent  staff  of  a  hospital  depends  not  on  whether  the 
doctor  is  employed  under  a  contract  of  service  or  under  a 
contract  for  services,  but  solely  on  the  question  of  who  em¬ 
ploys  him.  Hence  in  his  view,  a  hospital  is  liable  for  the 
negligent  act  of  the  doctor,  be  he  a  consultant  or  not,  if  he  is 
employed  not  by  the  patient  but  by  the  hospital  itself.  Neither 
of  the  other  Justices  deciding  the  appeal  went  that  far. 
Somervell,  L.J.,  summarizes  the  position  of  Dr.  Fahrni  and 
the  liability  of  the  hospital  for  his  negligence  as  follows 
[pp.  578-9] : 

The  evidence  as  to  Dr.  Fahrni’s  position  in  the  present  case  is 
that  he  was  an  assistant  medical  officer,  that  he  received  a  sum  in 
lieu  of  residential  emoluments,  which  indicates  that,  if  there  had 
been  accommodation,  or,  perhaps,  if  he  had  been  a  bachelor,  he 
would  have  lived  in,  and  that  he  was  employed  whole  time.  His 
engagement  was  subject  to  the  standing  orders  of  the  council,  but 
these  are  not  before  us.  Dr.  Ronaldson  was  a  house  surgeon  working 
under  Dr.  Fahrni.  The  first  question  is  whether  the  principles  as 
laid  down  in  Gold’s  case  cover  them.  In  considering  this,  it  is  im¬ 
portant  to  bear  in  mind  that  nurses  are  qualified  professional 
persons.  It  is  also  important  to  remember,  and  MacKinnon,  L.J., 
emphasised  this,  that  the  principle  of  respondeat  superior  is  not 
ousted  by  the  fact  that  a  “servant”  has  to  do  work  of  a  skilful 
or  technical  character,  for  which  the  servant  has  special  qualifica¬ 
tions.  He  instanced  the  certified  captain  who  navigates  a  ship.  On 
the  facts  as  I  have  stated  them,  I  would  have  said  that  both 
Dr.  Fahrni  and  Dr.  Ronaldson  had  contracts  of  service.  They  were 
employed  like  the  nurses  as  part  of  the  permanent  staff  of  the 
hospital.  Lord  Greene,  M.R.,  in  Gold’s  case,  in  considering  what  a 
patient  is  entitled  to  expect  when  he  knocks  at  the  door  of  the 
hospital,  comes  to  the  conclusion  that  he  is  entitled  to  expect  nursing, 
and,  therefore,  the  hospital  is  liable  if  a  nurse  is  negligent.  It  seems 
to  me  the  same  must  apply  in  the  case  of  the  permanent  medical 
staff.  A  familiar  example  is  an  out-patient’s  ward.  One  may  suppose 
a  doctor  and  a  sister  dealing  with  the  patients.  It  seems  to  me  the 
patient  is  as  much  entitled  to  expect  medical  treatment  as  nursing 
from  those  who  are  the  servants  of  the  hospital.  I  agree  that,  if  he  is 
treated  by  someone  who  is  a  visiting  or  consulting  surgeon  or 
physician,  he  is  being  treated  by  someone  who  is  not  a  servant  of 
the  hospital. 

Singleton,  L.J.,  obviously  was  not  treating  an  incident  which 
happened  in  the  operating  theatre  in  the  course  of  an  opera¬ 
tion  and  one  is  left  to  speculate  as  to  what  his  decision  might 
have  been  had  such  been  the  case  since  one  observation  made 
by  him  perhaps  throws  the  matter  open  to  doubt.  In  referring 
to  Dr.  Fahrni  and  pointing  out  that  he  was  a  servant  of  the 
hospital  for  whose  acts  the  hospital  was  responsible,  he  made 
the  following  observation  [pp.  581-2]  : 

No  doubt,  the  corporation  [ie.,  the  hospital]  could  not  interfere  with 
him  in  the  operating  theatre  even  if  they  had  wished  to  do  so,  but 
I  know  of  nothing  to  prevent  them  making  rules  as  to  visiting,  or 
seeing,  patients  after  an  operation,  or  as  to  the  passing  on  of  in¬ 
formation  or  of  complaints,  or  as  to  what  should  be  done  if  the 
surgeon  is  absent. 

It  is,  I  think,  of  first  importance  to  remember  that  the  court  in  that 
case  [i.e.,  Hillyer’s  case]  was  dealing  with  something  which  hap¬ 
pened  in  the  operating  theatre  when  the  consulting  surgeon  was  in 
charge.  The  court  did  not  decide  that  hospital  authorities  can  never 
be  responsible  for  the  negligence  of  a  doctor. 

Finally,  in  regard  to  post-operative  treatment  and  nursing, 
Somervell,  L.J.,  found  himself  unable  to  draw  a  distinction 
between  Dr.  Fahrni,  on  the  one  hand,  and  Dr.  Ronaldson  or 
a  nursing  sister,  on  the  other,  all  of  them  being  regarded  as 
skilled  persons. 
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In  the  Roe  case,  [1954]  2  All  E.R.  181,  the  plaintiffs  under¬ 
went  a  surgical  operation  in  hospital.  Before  the  operation 

in  each  case  a  spinal  anaesthetic  of  nupercaine  was  adminis¬ 
tered  by  one  of  the  defendants,  a  specialist  anaesthetist.  The 
nupercaine  had  become  contaminated  and  the  plaintiffs  suf¬ 
fered  grave  injuries.  The  nupercaine  contained  in  glass  am¬ 
poules  had  been  immersed  in  a  phenol  solution  which  had 
percolated  into  the  nupercaine  through  molecular  flaws  or 
invisible  cracks  in  the  ampoules,  a  possibility  not  appreciated 

by  competent  anaesthetists  in  general  at  the  time  of  the 
operations.  The  actions  were  dismissed  against  both  the 
anaesthetists  and  the  hospital  since  the  plaintiffs  had  been 
unable  to  establish  negligence  on  the  part  of  anyone  having 
to  do  with  the  operations.  The  Court  held,  however,  that  the 
anaesthetist  was  the  servant  or  agent  of  the  hospital  which 
was  therefore  responsible  for  his  acts.  Singleton,  L.J.,  con¬ 
sidered  the  anaesthetist  to  be  (there  were  really  two  who 
alternated  in  the  work)  a  member  of  the  hospital’s  perma¬ 
nent  staff  and  therefore  in  the  same  position  as  the  ortho¬ 
paedic  surgeon  in  the  Cassidy  case.  The  facts  as  to  the  anaes¬ 
thetist  were:  In  October,  1946,  he  (i.e..  Dr.  Graham)  was, 
with  Dr.  Pooler  who  had  x  ken  his  diploma  of  anaesthesia 
some  years  earlier,  appo'1  us  a  visiting  anaesthetist  to 
the  hospital.  He  and  Dr.  Pc  k  i  between  them  were  under 
obligation  to  provide  a  regular  anaesthetic  service  for  the 
hospital,  it  being  left  to  them  to  decide  how  to  divide  up  the 
work.  In  fact,  apart  from  emergencies,  they  worked  at  the 
hospital  on  alternate  days.  The  hospital  set  aside  a  sum  of 
money  out  of  their  funds  derived  from  investments,  contri¬ 
butions  and  donations  for  division  among  the  whole  of  the 
medical  and  surgical  staff  including  visiting  and  consulting 
surgeons  as  the  participants  might  decide.  Dr.  Graham  par¬ 
ticipated  in  this  fund  but  otherwise  received  no  remuneration 
from  the  hospital.  He  was  at  all  times  allowed  to  continue 
his  private  anaesthetic  practice. 

Denning,  L.J.,  thought  the  hospital  authorities  responsible 
for  the  whole  of  their  staff,  not  only  for  the  nurses  and 
doctors  but  also  for  the  anaesthetists  and  the  surgeons  and 
whether  permanent  or  temporary,  resident  or  visiting,  whole¬ 
time  or  part-time  —  this  on  the  ground  that  even  if  they  are 
not  servants  of  the  hospital,  they  are  its  agents  to  give 
treatment. 

Morris,  L.J.,  for  similar  reasons  came  to  the  same  con¬ 
clusion. 

The  cases  under  review  both  in  this  country  and  in  England 
make  it  clear,  I  think,  that  the  liability  of  a  hospital  for  the 
negligent  acts  or  omissions  of  an  employee  vis-a-vis  a  patient, 
depends  primarily  upon  the  particular  facts  of  the  case,  that 
is  to  say,  the  services  which  the  hospital  undertakes  to  pro¬ 
vide  and  the  relationship  of  the  physician  and  surgeon  to  the 
hospital.  The  introduction  into  England  of  nationalized  medi¬ 
cine  probably  has  greatly  altered  the  factual  situation  in  that 
country  with  r  pect  to  the  inquiries  I  have  just  mentioned, 
but  each  case  there,  I  take  it,  will  turn  upon  its  particular 

facts.  Similarly,  I  think  in  Ontario  vicarious  liability  will  be 
driven  home  to  the  hospital  or  plaintiffs  will  fail  in  that 
attempt,  depending  upon  the  peculiar  facts  of  each  case. 

In  this  regard,  I  cannot  refrain  from  observing  that  the 
more  modern  cases  in  England  at  the  appellate  level  would 
seem  to  be  drawing  ever  nearer  to  the  principle,  so  far  as 
nurses  are  concerned,  enunciated  in  the  Supreme  Court  of 
Canada  in  the  St.  Joseph  case  and,  as  I  have  already  said,  in 
my  view  it  is  open  to  this  Court  to  apply  those  principles 
expressed  as  to  nurses,  to  physicians  and  even  to  physicians 
in  the  operating  theatre. 
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What  then  was  the  relationship  between  Dr.  Porteous  and 
the  hospital?  Dr.  Porteous,  as  has  been  noted  already,  was  a 
highly  skilled,  trained  anaesthetist  —  a  specialist  with  several 
years  experience  in  this  his  chosen  line  of  work.  As  such  he 
was  a  full-time  member  of  the  hospital  staff,  paid  by  the 
hospital,  and  assigned  by  the  hospital-  to  assist  from  time 
to  time  consulting  anaesthetists  in  the  operating  rooms  of  the 
hospital.  The  equipment  was  supplied  by  the  hospital  and  a 
charge  was  made  to  the  patient  for  the  use  of  the  operating 
room ;  in  other  words,  the  hospital  undertook  to  furnish  to  the 
patient  as  part  of  the  hospital  service  an  operating  theatre, 
the  required  equipment  in  good  order  and  the  services  free 
from  negligence  of  a  properly  qualified  assistant  to  the 
patient’s  anaesthetist.  A  perusal  of  the  medical  evidence  makes 
it  abundantly  clear  that  in  the  type  of  operation  under  review 
the  safety  of  the  patient  and  the  success  of  the  operation  re¬ 
quired  the  participation  of  two  anaesthetists ;  it  was  of  neces¬ 
sity  a  team  effort ;  each  anaesthetist  had  many  tasks  to  attend 
to  individually  and  concurrently  with  the  other  anaesthetist. 
While  the  senior,  Dr.  Matthews,  was  in  charge  and  control 
in  the  sense  that  he  could  and  did  either  assign  or  decide  upon 
the  division  of  the  work,  he  could  not  and  did  not  control 
everything  Porteous  was  required  to  do  or  his  manner  of 
doing  it;  each  of  them  of  necessity  acted  in  many  tasks  on 
his  own  responsibility  and  judgment.  One  such  task,  it  is 
plain,  was  the  manometer  end  of  the  calibrating  procedure 
attended  to  by  Dr.  Porteous  in  the  operating  theatre  proper 
while  Dr.  Matthews,  in  another  room,  “calibrated”  the 
monitor.  The  negligence  of  Dr.  Porteous,  in  my  view,  was  a 
failure  by  the  hospital  staff  itself  to  discharge  efficiently  its 
undertaking  to  the  patient  and  I  would  allow  the  judgment 
against  the  hospital  to  stand ;  he  was,  I  think,  under  a  contract 
of  service  with  the  hospital  but,  in  my  view,  the  legal  result 
would  be  the  same  if  his  had  been  a  contract  for  services.  In 

addition  to  what  I  have  already  said  on  this  subject,  I  wish 
to  concur  in  the  following  observations  taken  from  the  reasons 
for  judgment  of  the  learned  trial  Judge  [[1968]  1  O.R.  at 
pp.  439-41,  66  D.L.R.  (2d)  at  pp.  589-91]  : 

Dr.  Porteous  was  ...  a  highly  skilled  trained  anaesthetist  who  was 
assisting  Dr.  Matthews  in  the  necessary  calibrating  of  the  monitor. 
While  under  the  orders  of  Dr.  Matthews,  he  was  to  carry  out  these 
orders  in  a  manner  consistent  with  his  training.  .  .  .  Since,  in  my 
view,  he  was  an  employee  of  the  hospital  and  supplied  as  part  of  its 
services  to  the  patient,  even  though  under  the  direction  of  Dr. 
Matthews,  I  hold  that  the  hospital  is  vicariously  liable  for  his 
negligence. 


In  the  case  in  question,  Dr.  Porteous  was  directed  by  Dr.  Matthews 
to  assist  in  calibrating  the  machine,  but  it  was  in  tbe  pumping  of 
the  manometer  as  part  of  his  duties  as  an  assistant  anaesthetist 
employed  by  the  hospital  that  Dr.  Porteous  was  negligent  and  this 
was  done  while  Dr.  Matthews  was  in  the  next  room. 


In  the  instant  case,  however,  Dr.  Porteous  was  obviously  expected 
to  use  his  training  and  abilities  aside  from  following  direct  orders 
of  Dr.  Matthews.  Since  the  calibration  required  Dr.  Matthews  to  be 
out  of  the  room  and  out  of  view  of  the  actions  of  Dr.  Porteous  at 
the  time  he,  Dr.  Porteous,  pumped  the  manometer,  it  appears  clear  to 
me  that  Dr.  Porteous  would  be  expected  to  use  professional  skill  in 
the  manner  in  which  the  manometer  was  pumped.  This,  in  my  view, 
he  failed  to  do  and  as  a  permanent  employee  of  the  hospital,  the 
hospital  is  vicariously  liable  for  his  negligence. 

In  the  result,  I  would :  allow  the  appeal  of  Dr.  Matthews 
and  of  the  hospital  to  the  extent  of  directing  a  net  reduction 
of  $5,941  in  the  damages  awarded  to  the  plaintiff  husband, 
but  in  all  other  respects  would  dismiss  those  appeals  with 
costs  payable  to  the  respondent  plaintiffs;  dismiss  the  cross¬ 
appeal  of  the  respondent  plaintiffs  with  costs  to  the  hospital 
and  to  Dr.  Matthews  and  would  make  no  other  order  as  to 
costs. 

Judgment  accordingly. 


Affirmed  sub.  nom.  Trustees  of  Toronto  General  Hospital 
v.  Aynesley  (1971),  25  D.L.R.  (3d)  241  (S.C.C.) 
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CO-OPERATOR'S  INS.  ASSN,  v.  KEARNEY  (1964), 

1  ( S.  (, .  c  • ) 


48  D.L.R.  (2d) 


Cartwright,  J.  (dissenting) : — The  relevant  facts  out  of 
which  this  appeal  •  arises-  and  the  conclusions  arrived  at  in 
the  Courts  below  are  set  out  in  the  reasons  of  my  brother 
Ritchie  and  those  of  my  brother  Spence.  The  questions  of 
difficulty  are  not  as  to  the  facts  but  as  to  the  law. 

The  following  facts  are  undisputed.  The  respondent  suf¬ 
fered  serious  injuries  when  the  automobile  in  which  he  was 
riding  collided  with  a  train.  The  automobile  was  owned  by 
the  appellant  and  was  being  driven  with  its  consent  by  its 
emplo3fee  Livesey.  The  collision  was  caused  solely  by  the 
negligent  driving  of  Livesey. 

The  Courts  below  have  proceeded  on  the  view  that  at  the 
moment  of  the  collision  Kearney  and  Livesey  were  fellow- 
servants  of  the  appellant  and  acting  in  the  course  of  their 
employment  as  such  servants.  For  the  purposes  of  this  appeal, 
I  accept  the  view  that  at  the  time  mentioned,  Livesey  was 
a  servant  of  the  appellant  and  acting  in  the  course  of  his 
employment.  Counsel  for  th  5  ■  ppellant  argues  that  the  re¬ 
lationship  between  the  appe  nd  Kearney  was  not  that 
of  master  and  servant  at  any  turn  and  alternatively  that 
if  it  did  exist  while  Kearney  was  engaged  in  assisting  Live¬ 
sey  to  adjust  the  policy-holder’s  claim  it  had  terminated, 
before  the  occurrence  of  the  collision,  when  Kearney  had 
done  everything  that  was  required  of  him  by  the  appellant 
and  was  free  and  anxious  to  return  to  his  office  to  deal  with 
the  real  estate  transaction  which  was  awaiting  his  attention. 
There  appears  to  me  to  be  great  force  in  the  argument  but 
for  the  purposes  of  this  appeal  I  will  assume,  without  de¬ 
ciding,  that  the  contrary  view  taken  by  the  Courts  below 
is  correct. 

The  judgments  below  are  founded  upon  the  judgment  of 
the  Court  of  Appeal  for  Ontario  in  Harrison  v.  Toronto  Motor 
Car  Ltd.  and  Krug,  [1945]  1  D.L.R.  286,  [1945]  O.R.  1.  In 
this  Court  counsel  for  the  appellant  submitted  that  the  Har¬ 
rison  case  was  wrongly  decided  and  alternatively  that  the 
case  at  bar  can  be  distinguished  from  it  on  the  facts. 

The  Harrison  case  dealt  with  the  predecessor  of  s.  50  of 
the  Highway  Traffic  Act,  R.S.O.  1950,  c.  167,  which  was  in 
force  at  the  date  when  Kearney  was  injured  and  which  is  now 
s.  105  of  R.S.O.  1960,  c.  172.  Section  50  read  as  follows: 

50(1)  The  owner  of  a  motor  vehicle  shall  be  liable  for  loss 
or  damage  sustained  by  any  person  by  reason  of  negligence  in  the 
operation  of  the  motor  vehicle  on  a  highway  unless  the  motor 
vehicle  was  without  the  owner’s  consent  in  the  possession  of 
some  person  other  than  the  owner  or  his  chauffeur,  and  the 
driver  of  a  motor  vehicle  not  being  the  owner  shall  be  liable  to 
the  same  extent  as  the  owner. 

(2)  Notwithstanding  subsection  1,  the  owner  or  driver  of  a  motor 
vehicle,  other  than  a  vehicle  operated  in  the  business  of  carrying 
passengers  for  -  ;  ipensation,  shall  not  be  liable  for  any  loss  or 
damage  resultin'.,  from  bodily  injury  to,  or  the  death  of  any  person 
being  carried  in,  or  upon,  or  entering,  or  getting  on  to,  or  alighting 
from  the  motor  vehicle. 

Neither  in  the  Harrison  case  nor  in  the  case  at  bar  was 
the  automobile  in  which  the  injured  passenger  was  being 
carried  “a  vehicle  operated  in  the  business  of  carrying  pas¬ 
sengers  for  compensation”  and  we  are  not  concerned  with 
the  numerous  decisions  in  which  the  scope  and  meaning  of 
that  phrase  have  been  considered. 
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At  common  law  the  driver  of  an  automobile  owes  a  duty  to 
a  passenger  being  carried  gratuitously  in  the  automobile  to 
use  reasonable  care  for  his  safety  and  if  as  a  result  of  negli¬ 
gent  driving  the  passenger  is  injured  the  driver  is  liable 
to  him  for  the  damages  suffered.  If  the  automobile  belongs 
to  someone  other  than  the  driver  that  person  is  not  liable 
at  common  law  merely  because  he  is  the  owner;  his  liability, 
if  it  exists,  must  be  found  in  a  relationship  between  him  and 
the  driver  which  renders  him  liable  for  the  latter’s  negli¬ 
gence  or  in  a  relationship  between  the  owner  and  the  pas¬ 
senger  which  imposes  on  the  former  a  duty  to  take  care  for 
the  safety  of  the  latter. 

Subsection  (1)  of  s.  50  of  the  Highway  Traffic  Act  sub¬ 
jects  the  owner  to  liability,  which  did  not  exist  at  common 
law,  if  his  automobile  is  being  driven  with  his  consent;  that 
liability  is  “for  loss  or  damage  sustained  by  any  person  by 
reason  of  negligence  in  the  operation  of  the  motor  vehicle 
on  a  highway”.  The  foundation  of  this  statutory  liability  is  t 
negligence  in  the  operation  of  the  automobile.  The  effect  of 
•s-s.  (2)  which  was  enacted  after  s-s.  (1)  had  been  in  force 
for  about  five  years,  was  to  provide,  subject  to  the  excep¬ 
tion  with  which  we  are  not  concerned,  that  neither  the  owner 
rior  the  driver  should  be  liable  for  loss  resulting  from  bodily 
injury  to  or  the  death  of .  a  passenger  caused  by  negligence 
in  operating  the  automobile.  If  the  words  of  the  subsection 
are  plain  and  unequivocal  the  Courts  must  give  effect  to 
them  although  they  bring  about  what,  in  the  eyes  of  the 
common  law  appears  to  be  a  grave  injustice. 

In  the  Harrison  case,  the  defendant  Krug,  who  was  in 
poor  health,  decided  to  go  on  a  long  motor  trip.  He  employed 
the  plaintiff  Miss  Harrison  to  accompany  him  as  a  nurse  on 
that  trip.  The  car  was  owned  by  Krug  and  driven  by  one 
McKenzie  who  was  held  to  be  Krug’s  servant.  Miss  Harrison 
was  injured  in  a  collision  caused  solely  by  the  negligent  driv¬ 
ing  of  McKenzie.  It  was  held  by  the  Court  of  Appeal  (i)  that 
although  the  predecessor  of  s.  50(2)  relieved  Krug  from 
liability  qua  owner  it  did  not  relieve  him  from  liability  qua 
employer,  (ii)  that  Krug  as  employer  owed  a  duty  (the  pre¬ 
cise  nature  of  which  is  not  discussed)  to  Miss  Harrison,  (iii) 
that  this  duty  was  breached  by  the  negligent  driving  of 
McKenzie,  (iv)  that  the  defence  rested  on  the  doctrine  of 
common  employment  was  not  available  to  Krug,  and  (v)  that 
consequently  Krug  was  liable. 

I  agree  with  the  conclusion  of  my  brother  Spence  that, 
on  the  assumption  I  have  made  above  as  to  the  relationship 
of  the  parties  at  the  time  of  the  collision,  che  appellant  is 
deprived  of  the  defence  of  common  employment  by  the  terms 
of  ss.  124  and  125  of  the  Workmen’s  Compensation  Act.  R.S.O. 
1960,  c.  437.  The  relevant  wording  of  those  sections  as  appli¬ 
cable  to  the  facts  with  which  we  are  dealing  are  as  follows : 

124(1)  Where  personal  injury  is  caused  to  a  workman  [in 
this  case  Kearney]  by  reason  of  the  negligence  of  .  .  .  any  person 
[in  this  case  Livesey]  in  the  service  of  his  employer  [in  this  case 
the  appellant]  acting  within  the  scope  of  his  employment,  the 
workman  ...  is  entitled  to  recover  from  the  employer  the  damages 
sustained  by  the  workman  by  or  in  consequence  of  the  injury.  .  . 

125(1)  A  workman  shall  be  deemed  not  to  have  undertaken  the 
risks  due  to  the  negligence  of  his  fellow  workmen.  .  . 

The  effect  of  these  sections  is  to  deprive  the  employer  of  a 
defence  which  was  available  to  him  at  common  law  and  to 
render  him  liable  to  his  injured  employee  for  the  negligence 
of  another  of  his  servants  acting  within  the  scope  of  his 
employment  to  the  same  extent  as  he  would  have  been  liable 
to  a  person  who  was  not  employed  by  him  but  not  to  any 
greater  extent.  The  foundation  of  his  liability  is  the  negli¬ 
gence  of  his  servant  who  has  caused  the  injury. 


Assuming,  as  I  do,  for  the  purposes  of  this  appeal  that 
Kearney  and  Livesey,  at  the  moment  of  the  collision,  were 
fellow-servants  of  the  appellant  and  acting  in  the  course  of 
their  employment  as  such  servants,  it  is  clear  that  but  for 
the  provisions  of  s.  50  (2)  both  Livesey  and  the  appellant 
would  be  liable  to  Kearney  Counsel  for  the  respondent,  right¬ 
ly  in  my  opinion,  took  ~ine  position  in  the  Court  of  Appeal 

a  liability  is  expressly  negatived  by  s.  50(2).  It  is  argued, 
however,  that  although  the  liability  for  the  injury  caused 
directly  and  solely  by  Livesey’s  negligence  is  taken  away 
as  against  him  the  result  is  that,  while  Livesey  cannot  be 
sued,  the  liability  remains  and  can  be  enforced  against  the 
appellant.  If  this  was  decided  in  the  Harrison  case  then,  in 
my  respectful  opinion,  that  decision  was  wrong  and  ought 
not  to  be  followed. 

The  error  in  the  reasoning  in  the  Harrison  case  arose, 
in  part  at  least,  from  considering  the  effect  of  the  words  in 
s.  50(2)  relieving  the  owner  from  liability  rather  than  the 
effect  of  the  words  relieving  the  driver  from  liability.  Gil- 
landers,  J.A.,  said  at  pp.  293-4  D.L.R.,  p.  13  O.R. : 

The  provisions  now  being  r‘  n?  ,ered  being:  directed  to  the  liability 
of  the  owner  and  driver  si  mid  -^stricted  to  their  liability  qua 
owner  and  qua  driver,  and  I  third.  ay  not  bar  a  right  of  action 
due  to  some  other  relationship.  If  the  appellant  has  a  cause  of 
action  against  her  master  by  reason  of  the  negligence  of  his  ser¬ 
vant,  s-s.  (2)  does  not  take  it  away  even  though  at  the  time  it 
arose  she  was  being  carried  in  her  employer’s  motor  vehicle. 

He  does  not  appear  to  me  to  have  given  adequate  considera¬ 
tion  to  the  effect  upon  the  liability  of  the  employer,  as  such,  of 
the  act  of  the  Legislature  doing  away  with  all  liability  of 
his  employee. 

In  my  view  the  effect  of  s.  50(2)  is  not  merely  to  afford] 
a  personal  or  procedural  defence  to  the  driver  but  to  take, 
away  the  passenger’s  right  of  action  founded  upon  the  driver’s 
negligence.  I  am  unable  to  impute  to  the  Legislature  the 
intention  to  free  from  liability  the  one  person  whose  negli¬ 
gence  was  fans  ct  origo  mail  and  at  the  same  time  to  im¬ 
pose  liability  upon  those,  morally  innocent  of  any  wrong¬ 
doing,  who  would  have  been  required  to  answer  vicariously 
for  the  driver’s  negligence  had  he  remained  liable. 

Such  cases  as  Smith  v.  Moss  et  al.,  [1940]  1  K.B.  424  and 
Broom  v.  Morgan,  [1953]  1  Q.B.  597,  do  not  appear  to  me  to 
assist  the  respondent.  They  were  cases  in  which  a  particular 
personal  relationship  prevented  the  injured  person  from  suing 
the  individual  driver.  The  nature  of  the  immunity  possessed 
by  the  driver  was  described  by  Denning,  L.J.,  in  the  last- 
mentioned  case  in  the  passage  from  his  judgment  (at  pp.  609- 
10]  quoted  in  the  reasons  of  my  brother  Ritchie  [posf,  p.  14]  : 

It  is  an  immunity  from  suit  and  not  an  immunity  from  duty  or  lia¬ 
bility.  He  i  liable  to  his  wife,  though  his  liability  is  not  en¬ 
forceable  by  action;  and,  as  he  is  liable,  so  also  is  his  employer, 
but  with  this  difference,  that  the  employer’s  liability  is  enforceable 
by  action. 

This  may  be  coi  rasted  with  the  terms  of  s.  50(2)  whereby 
it  is  liability  which  is  expressly  negatived. 

InTTf/e-r  ct  ux.  v.  M  undag  et  al.,  [1895]  1  Q.B.  742,  both 
the  servant  and  his  employer  were  originally  liable  to  the 
plaintiff  for  the  damages  caused  by  the  assault  committed 
by  the  servant.  The  conviction  of  the  servant  for  common 
assault  merely  provided  him  with  a  personal  defence. 
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borne  assistance  in  arriving  at  the  intention  of  the  Legis¬ 
lature  may  be  derived  from  considering  what  is  now  s.  2(2) 
of  the  Negligence  Act,  R.S.O.  I960,  c.  261.  This  reads  as 
follows : 

2(2)  In  any  action  brought  for  any  loss  or  damage  resulting 
from  bodily  injury  to,  or  the  death  of  any  person  being  carried  in, 
or  upon,  or  entering,  or  getting  on  to,  or  alighting  from  a  motor 
vehicle  other  than  a  vehicle  operated  in  the  business  of  carrying 
passengers  for  compensation,  and-  the  owner  or  driver  of  the  motor 
vehicle  that  the  injured  or  deceased  person  was  being  carried  in,  or 
upon  or  entering,  or  getting  on  to,  or  alighting  from  is  one  of  the 
persons  found  to  be  at  fault  or  negligent,  no  damages  are,  and  no 
contribution  or  indemnity  is,  recoverable  for  the  portion  of  the 
loss  or  damage  caused  by  the  fault  or  negligence  of  such  owner  or 
driver,  and  the  portion  of  the  loss  or  damage  so  caused  by  the  fault 
or  negligence  of  such  owner  or  driver  shall  be  determined  although 
such  owner  or  driver  is  not  a  party  to  the  action. 

This  subsection  was  first  enacted  by  Statutes  of  Ontario, 
1935,  c.  46,  s.  2(2)  which  received  Royal  Assent  on  the  same 
day  as  c.  26  of  the  same  statutes,  by  s.  11  of  which  the  pre¬ 
decessor  of  s-s.  (2)  of  s.  50  of  the  Highway  Traffic  Act, 
R.S.O.  1950,  c.  167,  was  first  enacted. 

The  two  provisions  are  clearly  in  pari  materia.  The  terms 
of  s.  2(2)  of  the  Negligence  Act  appear  to  me  to  indicate  an 
intention  on  the  part  of  the  Legislature,  for  all  purposes  of 
determining  whether  liability  exists,  to  identify  a  passenger 
who  is  being  carried  gratuitously  with  the  negligent  driver 
of  the  vehicle  in  which  he  is  being  carried.  It  appears  to  me 
improbable  that  the  Legislature  would  intend  that  such  identi¬ 
fication  should  operate  to  the  advantage  of  a  wrongdoer  whose 
negligence  in  driving  another  car  is  one  of  the  causes  of  the 
passenger’s  injuries  but  not  to  the  advantage  of  the  employer 
of  the  driver  of  the  car  in  which  the  passenger  is  riding 
when  such  employer  is  morally  free  from  any  blame. 

Where  the  only  breach  of  the  duty  to  take  care  for  the 
safety  of  the  passenger,  whether  owed  by  the  driver  or  the 
employer  of  the  driver  or  the  employer  of  the  passenger,  con¬ 
sists  of  negligent  driving  on  the  part  of  the  driver  and 
liability  to  the  passenger  for  that  negligence  is  negatived 
(not  because  of  some  personal  immunity  from  suit  possessed 
by  the  driver  because  of  a  particular  relationship  such  as 

that  of  husband  and  wife  existing  between  the  passenger  and 
the  driver  but  by  an  express  statutory  provision  applying  to 
the  case  of  every  passenger  who  is  being  carried  gratui¬ 
tously)  the^passenger’s  right  of  action  is  gone  because  the 
negligent  act,  liability  for  which  is  negatived,  is  as  much  an 
essential  part  of  the  passenger’s  cause  of  action  against  his 
own  employer  and  of  his  cause  of  action  against  the  employer 
of  the  driver  as  it  is  of  his  cause  of  action  against  the  driver. 

If  the  judgments  below  are  upheld  it  appears  to  me  that 
the  plain  purpose  of  s.  50(2)  will  be  defeated  as  the  appel¬ 
lant  will  be  entitled  to  sue  Livesey  for  indemnity  in  respect 
of  the  damages  it  is  required  to  pay  to  Kearney.  Such  a 
right  of  indemnity  appears  to  me  to  be  recognized  by  the 
decision  of  the  Court  of  Appeal  for  Ontario  in  McFee  v. 
Joss,  [1925]  2  D.L.R.  1059,  56  O.L.R.  578  and  in  that  of  the 
House  of  Lords  in  Lister  v.  Romford  Ice  &  Cold  Storage  Co., 
[1957]  A.C.  555.  As  the  question  of  the  existence  of  a  right 
of  indemnity  does  not  arise  directly  on  this  appeal  I  refrain 
from  examining  the  other  relevant  authorities.  A  number  of 
them  are  examined  and  discussed  in  an  article  [“Vicarious 
Liability  and  the  Master’s  Indemnity”]  by  Glanville 
Williams  in  20  Modern  Law  Rev.,  pp.  220  and  437  (1957). 

It  is  interesting  to  speculate  on  the  result  which  would 
flow  from  this  Court  upholding  the  rule  laid  down  in  the 
Harrison  case  if  a  case  where  the  facts  are  similar  should 
arise  in  a  Province  where  the  right  of  recovery  of  a  passen¬ 
ger  who  is  being  carried  gratuitously  is  not  taken  away  al- 
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together  but  is  limited  to  cases  in  which  the  driver  is  guilty 
of  gross  negligence.  Suppose  it  is  found  as  a  fact  that  the 
driver  was  negligent  but  not  grossly  negligent,  the  result 

presumably  would  be  that  the  injured  passenger  could  re¬ 
cover  from  his  employer  who  is  also  the  driver’s  employer 
but  not  from  the  driver,  and  the  employer  in  turn  could 
recover  indemnity  from  the  driver.  In  my  respectful  view  we 
should  not  uphold  a  rule  which  brings  about  such  anomalous 
results. 

As,  for  the  reasons  given  above,  I  agree  with  the  sub¬ 
mission  of  appellant’s  counsel  that  the  Harrison  case  was 
wrongly  decided  and  that  the  right  of  action  which  the  re¬ 
spondent  had  at  common  law  is  taken  away  by  the  terms  of 
s.  50(2)  it  becomes  unnecessary  for  me  to  consider  the  ques¬ 
tion,  so  fully  argued  before  us,  whether  the  case  at  bar  can 
be  distinguished  on  its  facts  from  the  HarHson  case. 

I  would  allow  the  appeal,  set  aside  the  judgments  below 
and  direct  that  judgment  be  entered  dismissing  the  respon¬ 
dent's  action.  I  agree  with  my  brother  Ritchie  that  having 
regard  to  all  the  circumstances  there  should  be  no  order  as 
to  costs  in  any  Court. 


I  Spence,  J.:\— This  is  an  a  p  ’  from  the  judgment  of  the 
Court  6f  Appeal  for  Ontario  f  a  on  September  11,  1963 
[41  D.L.R.  (2d)  196,  [1964]  1  O.R.  101],  which  dismissed 
the  appeal  [of  the  appellant  Association]  from  the  judgment 
of  Haines,  J.,  given  on  February  25,  1963  [38  D.L.R.  (2d) 
290,  [1963]  2  O.R.  1]  whereby  he  awarded  damages  of  $16,800 
in  favour  of  the  plaintiff. 

The  following  questions  arose  and  must  be  answered  for 
the  determination  of  the  judgment  herein: 

1.  Was  the  finding  of  the  learned  trial  Judge  that  at  the 
time  of  the  accident  the  plaintiff  Kearney  was  in  a  position 
where  the  defendant  and  its  servants,  including  Livesey,  owed 
to  him  a  duty  to  carry  him  with  due  care  correct?  Haines,  J., 
at  trial  [38*D.L.R. (2d)  at  p.  294,  [1963]  2  O.R.  at  p.  5], 
found  the  plaintiff  was  in  such  a  position,  and  continued: 

If,  however,  it  is  necessary  to  put  a  label  on  the  relationship,  I 
find  that  for  the  limited  purpose  of  adjusting  the  loss  there  was  a 
master  and  servant  relationship. 

2.  Alternatively,  was  there  a  liability  upon  the  appellant 
on  the  basis  that  Livesey  was  the  appellant’s  servant  no 
matter  whether  the  plaintiff  was  or  was  not  such  servant  or 
was  s.  50(2)  of  the  Highway  Traffic  Act,  R.b.O.  1950,  c.  16 1. 
intended  to  take  away  the  action  of  a  gratuitous  passenger 
against  the  master  for  the  negligence  of  the  servant?  This 
alternative  need  only  be  considered  if  it  is  determined  that 
the  plaintiff  was  not  in  a  position  where  he  could  require  that 
he  be  carried  with  reasonable  care,  i.e.,  it  proposition  num¬ 
ber  1  were  decided  against  the  plaintiff. 

3.  Has  the  plaintiff  an  independent  cause  of  action  under 
s.  124  of  the  Workmen ’s  Compensation  Act,  which  independ¬ 
ent  cause  of  action  vas  not  barred  by  the  provisions  of  the 
Highway  Traffic  Act ? 

Proposition  one  entails  a  finding  that  Kearney  was  a  ser¬ 
vant  of  the  appellant  and  that  Harrison  v.  Toronto  Motor 
Car  Ltd.  and  Krug,  [1945]  1  D.L.R.  286,  [1945]  O.R.  1,  was 
correctly  decided.  I  am  of  the  opinion  that  the  finding  that 
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Kearney  was  a  servant  is  very  largely  a  finding  of  fact  and  a 
finding  of  fact  which  the  trial  Judge  expressly  made  upon 
what  he  described  as  conflicting  evidence.  That  finding  has 
been  expressly  approved  by  Aylesworth,  J.A.,  in  his  rea¬ 
sons  in  the  Court  of  Appeal.  Counsel  for  the  appellant  in 
this  Court  sought  to  avoid  the  effect  of  concurrent  findings 
of  fact  below  by  purporting  to  put  his  case  only  on  the  evi¬ 
dence  given  by  the  plaintiff  Kearney  and  by  those  witnesses 
called  on  his  behalf.  This  still  does  not  lessen  the  invulner¬ 
ability  of  the  finding  of  fact,  which  may  be  determined  by  a 
trial  Judge’s  scrutiny  of  a  witness’s  testimony  and  particular¬ 
ly  his  testimony  on  cross-examination,  so  that  the  trial  Judge 
considering  evidence  as  a  whole  comes  to  his  opinion  as  to 
the  facts  and  inferences  which  should  be  drawn  from  that 
testimony.  In  so  far  as  the  proposition  entailed  the  finding  of 
law,  I  am  in  agreement  that  the  test  of  whether  a  master  and 
servant  relationship  existed  has  been  rightly  put  in  many 
cases,  and  may  be  taken  from  25  Hals.,  3rd.  ed.,  p.  452: 

In  general  the  distinction  between  a  contract  of  service  and  a 
contract  for  work  and  labour  or  for  service  is  similar  to  that 
which  exists  between  a  contract  of  service  and  a  contract  of  agency, 
namely,  that  in  the  case  of  a  contract  of  service  the  master  not 
only  directs  what  work  is  to  be  done  but  also  controls  the 
manner  of  doing  it,  whereas,  in  the  case  of  a  contract  for  work 
and  labour  or  a  contract  for  services,  the  employer  is  entitled  to 
direct  what  work  is  to  be  done  but  not  to  control  the  manner  of 
doing  it. 

The  evidence  established  that  Kearney  was  an  insurance 
agent  employed  by  the  appellant  under  a  contract  which 
contract  was  filed  as  ex.  2.  Paragraph  6  of  that  contract 
provided  that  the  agents  agreed  “to  service  policy-holders 
satisfactorily  and  to  report  to  home  office  promptly  any  new 
information  affecting  the  desirability  of  a  risk”.  The  evidence 
established  that,  probably  under  the  direction  and  insistence 
of  the  former  district  manager  Lang,  the  plaintiff  and  others 
under  contract  as  agents  with  the  appellant  company  were 
constantly  required  to  attend  policy-holders,  discuss  with  them 
the  settlement  of  claims,  and  as  to  certain  types  of  claims  ac¬ 
tually  adjusting  the  losses  themselves.  It  is  true  that  the 
plaintiff  and  other  agents  of  the  appellant  company  were 
insurance  agents  holding  licence  under  the  Insurance  Act, 
R.S.O.  1950,  c.  183,  and  that  various  sections  of  that  Act 
entitled  persons  so  licensed  to  “carry  on  business  in  good 
faith  as  an  insurance  agent”  but  I  am  of  the  opinion  that  a 
person  holding  such  licence  may  none  the  less  at  any  rate 
on  a  specific  occasion  and  for  a  specific  purpose  become  the 
servant  of  the  insurance  company.  It  is  also  true  that  Ayles¬ 
worth,  J.A.,  in  Baldwin  et  al,  McKinney  et  al.,  McLaren  et 
al.  v.  Lyons  and  Erin  District  High  School  Board,  29  D.L.R. 
(2d)  290  at  p.  294,  [1961]  O.R.  687  at  p.  691  [affd  36 
D.L.R. (2d)  244]  said: 

Tt  is  quite  clear,  I  think,  and  indeed  no  one  has  made  any  sub¬ 
mission  to  the  contrary,  that  so  far  as  this  agreement  is  concerned, 
the  position  of  Lyons  was  that  of  an  independent  contractor.  In 
my  view,  therefore,  it  would  require  cogent  and  unequivocal  evi¬ 
dence  to  demonstrate  that  the  parties  in  fact  changed  that  rela¬ 
tionship  into  one  of  master  and  servant. 

It  must  be  remembered  that  the  plaintiff,  when  Livesey, 
the  acting  district  manager  of  the  appellant  company,  attend¬ 
ed  his  office  in  Meaford  and  requested  the  plaintiff  to  accom¬ 
pany  him  to  interview  the  policy-holders,  demurred  pointing 
out  that  he  was  expecting  to  be  engaged  in  some  transactions 
in  reference  to  his  business  as  real  estate  agent.  Livesey  in¬ 
sisted,  however,  and  the  plaintiff  not  only  accompanied  Live¬ 
sey  to  the  policy-holder’s  place  of  work  but  then  accompanied 
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Livesey  and  the  said  policy-holder  to  the  garage  where  the 
automotive  vehicle,  the  subject  of  the  claim,  had  been  taken, 
then  remained  present  during  the  interview  between  Livesey 
and  the  garage  keeper,  then  returned  with  Livesey  and  the 
policy-holder  to  the  latter’s  place  of  work  and  there  obtained 
from  the  policy-holder  his  proof  of  loss. 

Before  the  Court  of  Appeal,  it  was  evidently  argued  that 
upon  the  latter  duty  having  been  completed,  the  service,  if 
any,  ceased  and  that  therefore  the  plaintiff  was  not  in  the 
course  of  employment  when  he  was  injured  as  he  was  driven 
back  to  his  own  place  of  business.  Aylesworth,  J.A.,  in  his 
reasons,  said  (41  D.L.R.  (2d)  at  p.  197,  [1964]  1  O.R.  at 

p.  102)  : 

...  he  had  been  transported  to  the  place  where  the  work  of 
adjustment  occurred  in  the  car  of  the  defendant  Livesey  and  for  the 
very  purpose  of  engaging  in  that  endeavour;  he  was  entitled  as 
part  of  their  joint  work  as  employees  of  the  other  defendant,  to  be 
returned  in  the  same  vehicle  to  the  place  whence  he  came;  his 
employment  in  that  endeavour  continued,  in  our  view,  until  that 
had  been  done. 

I  agree  with  that  statement. 

In  this  Court,  it  was  argued  that  the  plaintiff  was  not  a 
servant  because  he  could  have  performed  his  task  of  servicing 
the  policy-holder  in  referene  to  the  adjustment  by  driving 
his  own  automobile.  I  am  of  the  opinion  that  the  evidence 
refutes  that  suggestion.  The  die  rict  manager  Livesey  did 
not  know  where  the  policy-holder’s  place  of  work  was  sit¬ 
uated  and  had  not  met  the  policy-holder.  For  the  plaintiff 
to  use  his  own  automobile  would  have  entailed  the  silly  per¬ 
formance  of  two  cars  being  driven  down  the  odd  few  blocks 
to  that  place  of  work,  one  containing  the  district  manager 
and  the  other  containing  the  plaintiff  who  was  to  introduce  the 
policy-holder  to  the  district  manager.  Similarly,  as  the  same 
two  men  left  that  factory  and  proceeded  to  the  garage,  with 
whom  was  the  policy-holder  to  ride,  the  district  manager 
whom  he  did  not  know,  or  the  plaintiff  whom  he  did  know? 
I  am  of  the  opinion  that  the  procedure  of  riding  in  the  auto¬ 
mobile  driven  by  the  district  manager  was  the  efficient  way 
,by  which  the  plaintiff  could  carry  out  the  duties  which  the 
district  manager  then  and  there  directed  him  to  carry  out 
and  that  it  was  intended  by  the  district  manager  that  the 
said  duties  should  be  so  carried  out. 

Fleming  in  his  valuable  text  on  the  Law  of  Torts,  2nd  ed., 
pp.  328-9,  states: 

Under  the  pressure  of  novel  situations,  the  courts  have  become 
increasingly  aware  of  the  strain  on  the  traditional  formulation 

[of  the  control  test],  and  most  recent  cases  display  a  discernible 
tendency  to  replace  it  by  something  like  an  "organization”  test.  Was 
the  alleged  servant  part  of  his  employer’s  organization?  Was  his 
work  subject  to  co-ordinational  control  as  to  "where”  and 
"when”  rather  than  the  "how”?  [citing  Lord  Denning  in  Stevenson, 
Jordan  &  Harrison  Ltd.  v.  Macdonald,  [19o2]  1  T.L.R.  101,  111.] 

Applying  such  an  organizational  test  to  the  present  case,  it 
is  noted  that  Haines,  J.,  in  his  reasons  for  judgment  said 
(38  D.L.R. (2d)  at  p.  292,  [1963]  2  O.R.  at  p.  3)  : 

Exhil  t  8  is  a  ion  of  correspondence  collected  recently  by  the 
plaintiff.  While  is  written  after  the  accident,  it  indicates  that  in 
dealing  with  the  policy-holders  the  company  referred  to  the 
plaintiff  from  time  to  time  as  "our  Meaford  area  representative 
Bert  Kearney”  and  “your  C.I.A.  representative”,  “your  C.I.A.  field 
underwriter  Bert  Kearney”.  No  significance  can  be  attached  to 
the  fact  that  the-''  letters  were  written  concerning  claims  several 
years  after  the  accident.  Prior  tp  the  accident  the  plaintiff  did 
not  have  a  stenographer  and  the  company  files  which  would 
contain  similar  correspondence  have  been  closed  long  since.  The 
plaintiff  says  that  he  has  always  been  held  out  by  the  company 
in  this  manner  and  I  accept  his  evidence. 
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In  short,  the  respondent  was  part  of  the  appellant’s  organi¬ 
zation  :  his  work  was  subject  to  co-ordination  control  as  to 
“where”  and  “when”  and  in  the  case  of  the  present  action,  as 
to  “how”. 

For  these  reasons,  I  do  not  believe  that  the  finding  of  fact 
made  by  the  learned  trial  Judge  and  affirmed  in  the  Court  of 
Appeal,  that  at  the  time  of  the  accident  the  plaintiff-respond- 
ent  was,  for  the  limited  purpose  and  on  the  limited  occasion, 
the  servant  of  the  appellant  insurance  company,  should  be 
disturbed.  The  fact  that  the  respondent  was  a  servant  of  the 
appellant,  in  my  view,  on  the  particular  occasion  while  in 
other  circumstances  he  may  well  have  been  an  independent 
contractor  is  not  fatal  to  his  claim.  Fleming,  op.  cit.,  says  at 
p.  328 :  “The  employment  of  a  servant  may  be  limited  to  a 
particular  occasion  or  extend  over  a  long  period ;  it  may 
even  be  gratuitous.”  See  Smith  v.  Moss,  [1940]  1  K.B.  424, 
to  which  further  reference  will  be  made  hereafter. 

The  respondent  certainly  was  injured  by  the  negligence  of 
his  fellow-servant  Livesey,  both  being  in  the  course  of  their 
employment  at  the  time. 

Section  50  of  the  Highway  Traffic  Act,  R.S.O.  1950,  c.  167, 
provided : 

50(1)  The  owner  of  a  motor  vehicle  shall  be  liable  for  loss  or 
damage  sustained  by  any  person  by  reason  of  negligence  in  the 
operation  of  the  motor  vehicle  on  a  highway  unless  the  motor 
vehicle  was  without  the  owner’s  consent  in  the  possession  of 
some  person  other  than  the  owner  or  his  chauffeur,  and  the  driver 

of  a  motor  vehicle  not  being  the  owner  shall  be  liable  to  the  same 
extent  as  the  owner. 

(2)  Notwithstanding  subsection  1,  the  owner  or  driver  of  a 
motor  vehicle,  other  than  a  vehicle  operated  in  the  business  of 
carrying  passengers  for  compensation,  shall  not  be  liable  for  any 
loss  or  damage  resulting  from  bodily  injury  to,  or  the  death 
of  any  person  being  carried  in,  or  upon,  or  entering,  or  getting  on  to, 
or  alighting  from  the  motor  vehicle. 

It  was  argued  at  trial,  in  the  Court  of  Appeal,  and  in  this 
Court,  that  s.  50(2)  barred  the  right  of  the  plaintiff-re¬ 
spondent  to  recover.  Certainly,  the  vehicle  was  not  “operated 
in  the  business  of  carrying  passengers  for  compensation". 
Then  under  the  words  of  the  section,  it  would  appear  that 
neither  the  owner  nor  the  driver  of  the  motor  vehicle  was 
liable  for  any  loss  or  damage  resulting  from  bodily  injury 
to,  or  the  death  of  any  person  being  carried  in  or  upon  or 
getting  onto  or  alighting  from  the  motor  vehicle.  However, 
in  Harrison  v.  Toroyito  Motor  Car  Ltd.  and  Krug,  supra, 
the  Court  of  Appeal  for  Ontario  considered  a  claim  by  a 
servant,  Harrison,  for  damages-  caused  to  her  when  injured 
in  the  course  of  her  employment  riding  with  her  employer 
Krug  in  an  automobile  driven  by  his  employee  McKenzie, 
due  to  the  negligence  of  the  said  McKenzie.  The  same  statu¬ 
tory  provision,  then  s.  47(2),  R.S.O.  1937,  c.  288,  was  urged 
in  defence.  Gillanders,  J.A.,  giving  the  judgment  of  the  Court, 
said  at  p.  291  D.L.R.,  p.  10  O.R. : 

The  contention  that,  in  any  event,  the  subsection  is  only  in¬ 
tended  to  relieve  the  owner  qua  owner,  from  the  statutory  limits 
imposed  by  s-s.  (1)  is  a  much  more  substantial  contention. 

And  at  pp.  293-4  D.L.R.,  p.  13  O.R.,  after  examining  the 
defence  carefully,  said: 

The  provisions  now  being  considered  being  directed  to  the  liability 
of  the  owner  and  driver  should  be  restricted  to  their  liability  qua 
owner  and  qua  driver,  and  I  think  may  not  bar  a  right  of  action  due 
to  some  other  relationship.  If  the  appellant  has  a  cause  of  action 
against  her  master  by  reason  of  the  negligence  of  his  servant,  s-s. 

4  (2)  does  not  take  it  away  even  though  at  the  time  it  arose  she 

was  being  carried  in  her  employer’s  motor  vehicle. 
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The  decision  awarding  Miss  Harrison  damages  against 
her  employer  has  been  followed  in  the  Courts  of  Ontario  since 
that  date.  In  the  meantime,  the  section  was  re-enacted  in 
1950  as  s.  50  and  in  1960  as  s.  105.  It  is  true  that  the  Inter¬ 
pretation  Act,  R.S.O.  1950,  c.  184,  s.  19,  provided: 

19.  The  Legislature  shall  not,  by  re-enacting  an  Act,  or  by 
revising,  consolidating  or  amending  the  same,  be  deemed  to  have 
adopted  the  construction  which  has  by  judicial  decision  or  other¬ 
wise,  been  placed  upon  the  language  used  in  such  Act  or  upon 
similar  language. 

But  in  Cowper  et  al.  v.  Studer  et  a /.,  [1951]  2  D.L.R.  81, 
[1951]  S.C.R.  450,  where  a  like  provision  of  the  Saskatchewan 
Interpretation  Act  was  considered,  it  was  held  that  it  merely 
removed  the  presumption  that  existed  at  common  law  and 
that  in  a  proper  case  it  will  be  held  that  the  Legislature 
did  have  in  mind  the  construction  that  had  been  placed  upon 
a  certain  enactment  when  re-enacting  it.  It  cannot  be  doubted 
that  the  effect  of  the  decision  in  Harrison  v.  Toronto  Motor 
Car  Ltd.  and  Krug  was  known  +  every  lawyer  and  to  every 
Judge  in  the  Province  of  Ontai .  n  the  date  of  its  decision 
on  and  it  is  difficult  to  understand  h  w  the  frequent  statutory 
amendments  to  the  Highway  Traffic  \ct  between  1945  and 
the  present  date  and  the  re-enactment  of  the  very  section  in 
identical  words  in  both  the  revisions  of  1950  and  1960  would 
have  occurred  if  the  decision  in  Harrison  v.  Toronto  Motor 
Car  Ltd.  and  Krug,  supra,  has  not  represented  the  intention 
of  the  Legislature.  The  case  has  been  cited  and  either  adopted 
or  distinguished  in  many  judgments  at  trial  and  in  the 
Court  of  Appeal.  I  am.  therefore,  of  the  opinion  that  this 
Court  is  entitled  to  consider  the  fact  that  the  decision  has 
remained  unchallenged  for  19  years  and  that  the  legislative 
provisions  upon  which  it  depends  have  been  twice  re-enacted 
in  considering  whether  the  decision  is  incorrect. 

Counsel  for  the  appellant  argued  that  the  decision  is  con¬ 
trary  to  that  of  the  Court  of  Appeal  itself  in  Hughes  v.  J.  H. 
Watkins  &  Co.,  [1928]  2  D.L.R.  176,  61  O.L.R.  587,  and  the 
decision  of  this  Court  in  Dufferin  Paving  &  Crushed  Stone 
Ltd.  v.  Anger  and  Derbyshire,  [1940]  1  D.L.R.  1,  [1940] 
S.C.R.  174.  Gillanders,  J.A.,  considered  that  exact  argument. 
Roth  of  those  decisions  were  decisions  holding  that  the  limi¬ 
tation  section  in  the  Highway  Traffic  Act  applied  gener¬ 
ally  and  would  bar  an  action  in  the  case  of  Hughes  v.  J.  H. 
Watkins  &  Co.  by  a  pedestrian  brought  after  the  limitation 
period,  and  in  the  case  of  Dufferin  Paving  et  al.  v.  Anger 
by  a  land  owner  whose  property  had  been  damaged  by  the 
v  nation  caused  by  the  driving  of  trucks.  Both  of  those  de¬ 
cisions  turned  on  the  words  of  the  limitation  section,  and 
are  not  decisions  which  require  a  general  and  all-inclusive 
<  ffect  to  be  given  to  the  provisions  of  s.  50(2)  of  the  Highway 
Traffic  Act  as  it  existed  in  1957  and  it  still  exists.  I  agree 
with  the  view  of  Gd'anders,  J.A.,  in  Harrison  v.  Toronto 
Motor  Car  Ltd.  a  Krug,  supra,  where  he  said  at  p.  293 
D.L.R.,  p.  13  O.R.: 

I  incline  to  the  view  that  the  essential  difference  between  the 
limitation  sections  con-  lered  in  the  Watkins  and  Dufferin  Paving 

cases,  and  the  secti  i  with  which  we  are  here  concerned,  is  that 
the  limitation  sections  in  the  cases  mentioned  were  of  general  ap¬ 
plication  affecting  all  actions  “for  the  recovery  of  damages  occasion¬ 
ed  by  a  motor  vehicle”,  while  the  subsection  now  under  considera¬ 
tion  only  affects  the  liability  of  the  owner  or  driver  to  a  certain 
type  of  action.  (The  italics  are  my  own.) 
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In  my  view,  the  history  of  the  enactment  of  what  i«  now 
s.  105  of  the  Highway  Traffic  Act  and  which  was  at  the 
time  of  the  accident  in  question  in  this  action,  s.  50(2)  is 
significant.  There  was  not,  of  course,  at  common  law,  any 
liability  under  the  owner  of  a  motor  vehicle  for  damages  caused 
by  the  negligent  driving  of  that  vehicle  when  the  driving 
was  not  that  of  the  owner  or  of  his  servant.  That  liability 
was  imposed  in  the  Province  of  Ontario  in  the  year  1930,  by 
the  Statutes  of  Ontario,  1930,  c.  48,  s.  10,  which  added  s.  41a 
substantially  in  the  same  terms  as  s.  50(1)  of  the  statute 
as  it  existed  in  the  1950  Revised  Statutes  of  Ontario.  In  1935 
by  the  Statutes  of  that  year,  c.  26,  s.  11,  a  second  subsection 
was  added  to  the  then  s.  41  which  is  in  substantially  the 
same  terms  as  s.  50(2)  of  the  Revised  Statutes  of  Ontario, 
1950.  During  the  intervening  five  years,  Falsetto  v.  Brown 
et  al,  [1933]  3  D.L.R.  545,  [1933]  O.R.  645,  came  before 
the  Courts.  There,  an  accident  had  occurred  on  August  17, 
1932,  in  a  collision  between  a  vehicle  owned  by  one  Brown 
and  being  driven  by  McMaster  with  the  consent  of  the  owner. 
In  the  vehicle  were  two  passengers,  Miss  Falsetto  and  Ham¬ 
den,  both  gratuitous  passengers.  Miss  Falsetto,  by  her  next 
friend,  commenced  an  action  against  Brown  and  McMaster, 
the  owner  and  driver  of  the  automobile  in  which  she  had 
been  a  gratuitous  passenger  and  against  the  owner  of  the 
truck  with  which  that  vehicle  had  come  in  collision,  and 
at  trial  she  was  awarded  judgment  against  all  defendants. 
The  owner  of  the  truck  alone  appealed,  and  the  majority  judg¬ 
ment  in  the  Court  of  Appeal  held  that  the  negligence  of 
the  driver  of  the  automobile  had  been  the  sole  cause  of  the 
collision  so  the  appeal  of  the  owner  of  the  truck  was  allowed. 
The  liability  of  the  owner  of  the  automobile  to  the  gratui¬ 
tous  passenger  founded  upon  s.  41a  of  the  1930  Statutes  of 
Ontario,  c.  48,  and  which  had  not  been  the  subject  of  appeal 
was  the  situation  which  the  amendments  of  1945  was  in¬ 
tended  to  cure.  Gillanders,  J.A.,  in  Harrison  v.  Toronto 
Motor  Car  Ltd.  and  Krug,  supra,  was  of  the  opinion  that  it 
was  the  only  situation  which  the  amendment  was  intended 
to  cure.  I  have  come  to  the  conclusion  that  he  was  correct 
when  he  said,  at  p.  294  D.L.R. ,  p.  13  O.R. : 

If  the  appellant  has  a  cause  of  action  against  her  master  by 
reason  for  the  negligence  of  his  servant,  s-s.  (2)  does  not 
take  it  away  even  though  at  the  time  it  arose  she  was  being  carried 
in  her  employer’s  motor  vehicle. 

The  question  arises  then,  did  Kearney  in  this  case  have  a 
right  of  action  against  his  employer  by  reason  of  the  negli¬ 
gence  of  the  employer’s  servant  Livesey?  It  is  my  intention 
to  consider  the  matter,  firstly,  apart  from  the  doctrine  of 
common  employment  and  the  provisions  of  the  Workmen’s 
Compensation  Act.  Clerk  and  Lindsell  on  Torts,  12th  ed., 
p.  783.  said : 

At  common  law  a  master  owes  a  duty  to  his  servant  to  take  rea¬ 
sonable  care  for  his  servant’s  safety  .  .  .  This  duty  was  described 
by  Lord  Herschell  as  “the  duty  of  taking  reasonable  care  to  pro¬ 
vide  proper  appliances,  and  to  maintain  them  in  a  proper  condition, 
and  ...  so  to  carry  on  his  operations  as  not  to  subject  those  em¬ 
ployed  by  him  to  unnecessary  risk.”  The  classic  statement  of  the 
duty  is  to  be  found  in  the  speeches  of  Lord  Wright  and  Lord 
Maugham  in  Wilsons  &  Clyde  Coal  Co.,  Ltd.  v.  English,  [1938] 
A  C.  57  at  pp.  78  and  86. 

At  p.  86,  Lord  Maugham  said : 

The  first  proposition  is  that,  subject  as  next  mentioned,  the 
!  employer  is  responsible  to  an  employee  for  an  accident  caused  by 
the  negligence  of  any  other  employee  acting  within  the  scope 
of  his  authority.  The  maxim  respondeat  superior  applies:  Smith  v. 
Baker,  [1891]  A.C.  325. 
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Schroeder,  J.A.,  in  giving  judgment  in  the  Court  of  Appeal 
in  Jurasits  v.  Nemes,  8  D.L.R.  (2d)  659  at  p.  675,  [1957] 

O.W.N.  166  at  p.  174,  said  : 

At  common  law  a  master  did  not  warrant  the  safety  of  the  ser¬ 
vant's  employment.  He  bound  himself  to  do  no  more  than  to  take 
reasonable  care  to  protect  the  servant  against  accidents. 

Lord  Abinger,  C.B.,  in  Priestley  v.  Fowler  (1838),  3  M.  &  W. 

1  at  p.  6,  150  E.R.  1030,  said: 

He  [the  employer]  is,  no  doubt,  bound  to  provide  for  the  safety 
of  his  servant  in  the  course  of  his  employment,  to  the  best  of 
the  judgment,  information,  and  belief. 

I  am,  therefore,  of  the  opinion  that  there  is  a  duty  by 
implied  term  of  contract  to  the  servant  Harrison  in  the  case 
of  Harrison  v.  Toronto  Motor  Car  Ltd.  and  Krug  and  to  the 
plaintiff-respondent  in  this  case,  to  take  reasonable  care  to 
provide  for  the  safety  of  that  servant  when  he  is  engaged 
in  the  course  of  his  employment  and  that  there  was  by  the  , 
negligence  of  the  defendant  Livesev  in  this  case,  a  breach 
of  that  duty  and  a  breach  for  which  the  appellant  insurance 
company  as  the  employer  of  Livesey  is  responsible  in  law. 

The  question  then  arises  whether  the  appellant  is  protect¬ 
ed  by  the  doctrine  of  comm-  employment.  That  doctrin* 

was  first  enunciated  by  Lord  :'nger,  C.B.,  in  Priestley  v. 
Fowler,  supra. 

The  defence  was  carefully  defined  and  limited  in  Radeliffe 
v.  Ribble  Motor  Services  Ltd.,  [1939]  A.C.  215,  where  Lord 
Wright  said  at  p.  247 : 

But  the  limitations  which  I  have  explained  and  which  for  pur¬ 
poses  of  this  opinion  I  wish  to  emphasize  are  based  on  the  fun¬ 
damental  principle  that  there  must  be  an  actual  contract  between  the 
employer  and  employee  so  that  it  may  be  possible  from  the  nature 
and  circumstances  of  that  contract  to  imply,  though  by  a  fiction 
of  law,  that  the  employee  undertook  the  particular  risks  of  the 
negligence  of  his  fellow  employees. 

And  at  p.  249 : 

But  it  is  clear  on  the  authorities  in  this  House  that  there  is  always 
the  limit,  however  expressed,  that  it  must  be  the  same  work  in 
which  the  workmen  are  employed.  They  must  be  employed  in  common 
work,  that  is,  work  which  necessarily  and  naturally  or  in  the  usual 
course  involves  juxtaposition,  local  or  casual,  of  the  fellow  employees 
and  exposure  to  the  risk  of  the  negligence  of  one  affecting  the  other. 

Gillanders,  J.A.,  in  Harrison  v.  Toronto  Motor  Cor  Ltd. 
a  "/  Krug,  supra,  cited  this  and  other  authorities  and  was  able 
to  come  to  the  conclusion  that  the  plaintiff  Harrison  and  the 
chauffeur  McKenzie  were  not  engaged  in  “common  work” 
involving  “juxtaposition,  local  or  casual”,  and  exposure  of  the 
risk  of  negligence  of  one  affecting  the  other  and  that  there¬ 
fore  the  defence  of  common  employment  did  not  apply. 

The  learned  Justice  in  appeal  proceeded,  however,  at 
p.  296  D.L.R.,  p.  16  O.R.  to  say: 

If  1  am  right  in  concluding  that  common  employment  is  not 
applicable  under  the  circumstances,  it  is  not  necessary  to  consider 
whether  or  not  the  appellant  comes  under  Part  II  of  the  Workmen’s 
Compensation  Act,  R.S.O.  1937,  c.  204,  in  which  case  in  any  event, 
by  virtue  of  s.  122  of  that  Act,  common  employment  would  have  no 
application.  It  is,  however,  probably  desirable  to  express  my  view 
on  this  point. 

And  then  having  considered  the  matter,  at  p.  297  D.L.R., 
p.  17  O.R.,  said:  “Under  the  circumstances  here,  the  appel¬ 
lant,  I  think,  falls  within  the  provisions  of  Part  II  of  the 
Act.” 

In  the  present  ca:  ,  this  Court  is  faced  with  the  problem 
of  whether  the  defence  of  common  employment  has  been 
barred  by  the  provisions  of  the  said  Workmen’s  Compensation 
Act.  Haines,  J.,  said  in  his  reasons  for  judgment  (at  trial) 
(p.  294  D.L.R.,  p.  5  O.R.)  : 

As  for  the  defence  of  common  employment  I  find  that  it  is  not 
available  to  the  defendants  by  reason  of  the  provisions  of  Part 
IT  )f  the  Workmen's  Compensation  Act,  R.S.O.  1960,  c.  437,  s.  125. 
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In  the  Court  of  Appeal,  Ayleaworth,  J.A.,  said  (p.  197 
D.L.R.,  p.  102  O.R.) : 

Here,  but  not  in  those  decisions,  the  plaintiff  was  not  a  free  agent 
as  to  his  movements  after  completion  of  the  work  of  adjustment 
upon  which  he  and  Livesey  were  engaged ;  he  had  been  trans¬ 
ported  to  the  place  where  the  work  of  adjustment  occurred  in  the 
car  of  the  defendant  Livesey  and  for  the  very  purpose  of  engaging 
in  that  endeavour;  he  was  entitled  as  part  of  their  joint  work  as 
employees  of  the  other  defendant,  to  be  returned  in  the  same  vehicle 
to  the  place  whence  he  came;  his  employment  in  that  endeavour 
continued,  in  our  view,  until  that  had  been  done. 

I  am  of  the  opinion  that  in  this  particular  case  the  two 
employees,  the  plaintiff  Kearney  and  the  defendant  Live¬ 
sey,  were  jointly  engaged  in  the  very  same  work.  Of  necessity 
they  were  in  such  juxtaposition  as  might  involve  one  in 
the  consequence  of  the  negligence  of  the  other.  In  short, 
the  situation  was  the  exact  one  in  which  the  defence  of 
common  employment  as  outlined  by  Lord  Wright  in  Rad- 
cliff  e  v.  Ribble  Motor  Services  Ltd.,  supra,  would  apply.  That 
defence,  of  course,  is  no  longer  available  in  the  United 
Kingdom  because  of  the  provisions  of  the  various  employ¬ 
ers’  liability  Acts.  The  defence  is,  however,  available  in  Ont¬ 
ario  unless  it  is  barred  by  the  provisions  of  the  Workmen’s 
Compensation  Act.  That  statute  now  appears  as  R.S.O.  1960, 
c.  437.  and  the  sections  are  word  for  word  those  in  effect  at 
the  date  of  the  accident.  First,  it  should  be  noted  that  s.  1 
provides : 

(j)  “industry”  includes  establishment,  undertaking,  trade  and  busi¬ 
ness; 

and 

(i<)  “workman”  includes  a  person  who  has  entered  into  or  works 
under  a  contract  of  service  or  apprenticeship,  written  or  oral, 
express  or  implied,  whether  by  way  of  manual  labour  or 
otherwise,  and  includes  a  learner  and  a  member  of  a  munici¬ 
pal  volunteer  fire  brigade,  but  when  used  in  Part  I  does  not 
include  an  outworker  or  an  executive  officer  of  a  coi’poration. 

And  ss.  123  to  125  provide: 

123.  Subject  to  section  126,  sections  124  and  125  apply  only  to 
the  industries  to  which  Part  I  does  not  apply  and  to  the  workmen 
employed  in  such  industries,  but  outworkers  and  persons  whose 
employment  is  of  a  casual  nature  and  who  are  employed  other¬ 
wise  than  for  the  purposes  of  the  employer’s  trade  or  business, 
who  are  employed  in  industries  under  Part  I  but  who  are  excluded 
from  the  benefit  of  Part  I,  are  not  by  this  section  excluded  from  the 
benefit  of  sections  124  and  125. 

124(1)  Where  personal  injury  is  caused  to  a  workman  by  rea¬ 
son  of  any  defect  in  the  condition  or  arrangement  of  the  ways, 
works,  machinery,  plant,  buildings  or  premises  connected  with, 
intended  for  or  used  in  the  business  of  bis  employer  or  by  reason 
of  the  negligence  of  his  employer  or  of  any  person  in  the  service 
of- his  employer  acting  within  the  scope  of  his  employment,  the 
workman  or,  if  the  injury  results  in  death,  the  legal  personal 
representatives  of  the  workman  and  any  person  entitled  in  case  of 
death  have  an  action  against  the  employer,  and,  if  the  action  is 
brought  by  the  workman,  he  is  entitled  to  recover  from  the  em¬ 
ployer  the  damages  sustained  by  the  workman  by  or  in  consequence 
of  the  injury,  and,  if  the  action  is  brought  by  the  legal  personal 
representatives  of  the  workman  or  by  or  on  behalf  of  persons 
entitled  to  damages  under  The  Fatal  Accidents  Act,  they  are  en¬ 
titled  to  recover  such  damages  as  they  are  entitled  to  under  that 
Act. 

(2)  Where  the  execution  of  any  work  is  being  carried  into  effect 
under  any  contract,  and  the  person  for  whom  the  work  is  done 
owns  or  supplies  any  ways,  works,  machinery,  plant,  buildings  or 
premises,  and  by  reason  of  any  defect  in  the  condition  or  arrange¬ 
ment  of  them  personal  injury  is  caused  to  a  workman  employed 
by  the  contractor  or  by  any  subcontractor,  and  the  defect  arose 
from  the  negligence  of  the  person  for  whom  the  work  or  any  part 
of  it  is  done  or  of  some  person  in  his  service  and  acting  within  the 
scope  of  his  employment,  the  person  for  whom  the  work  or  that 
part  of  the  work  is  done  is  liable  to  the  action  as  if  the  workman 
had  been  employed  by  him,  and  for  that  purpose  shall  be  deemed 
to  be  the  employer  of  the  workman  within  the  meaning  of  this 
Act,  but  any  such  contractor  or  subcontractor  is  liable  to  the  action 
as  if  this  subsection  had  not  been  enacted  but  not  so  that  double 
damages  are  recoverable  for  the  same  injury. 
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(3)  Nothin*?  in  subsection  2  affects  any  right  or  liability  of  the 
person  for  whom  the  work  is  done  and  the  contractor  or  sub¬ 
contractor  as  between  themselves. 

(4)  A  workman  shall  not,  by  reason  only  of  his  continuing 
in  the  employment  of  the  employer  with  knowledge  of  the  defect 
or  negligence  that  caused  his  injury,  be  deemed  to  have  voluntarily 
incurred  the  risk  of  the  injury. 

125(1)  A  workman  shall  be  deemed  not  to  have  undertaken 
the  risks  due  to  the  negligence  of  his  fellow  workmen  and  con¬ 
tributory  negligence  on  the  part  of  a  workman  is  not  a  bar  to  re¬ 
covery  by  him  or  by  any  person  entitled  to  damages  under  The 
Fatal  Accidents  Act  in  an  action  for  the  recovery  of  damages  for 
an  injury  sustained  by  or  causing  the  death  of  the  workman 
while  in  the  service  of  his  employer  for  which  the  employer 
would  otherwise  have  been  liable. 

(2)  Contributory  negligence  on  the  part  of  the  workman  shall 
nevertheless  be  taken  into  account  in  assessing  the  damages  in 
any  such  action. 

It  will  be  seen  that  the  determination  of  whether  the 
respondent  is  entitled  to  plead  the  provisions  of  s.  125  as 
barring  the  defence  of  common  employment  depends  on  wheth¬ 
er  the  respondent  is  a  “workman”.  Section  125  applies  only 
to  an  industry  to  which  Part  I  does  not  apply.  Then,  was 
the  business  of  the  appellant  Co-operators  Insurance  Associa¬ 
tion  an  “industry”?  In  Lewis  v.  Nisbet  &  Auld  Ltd.,  [1934] 

3  D.L.R.  241  at  p.  250,  [19341  S.C.R.  333  at  p.  345,  Crocket, 
J.,  giving  judgment  for  a  n  ijority  of  this  Court  and  in 
dealing  with  some  of  the  woi  us  ir  the  present  s.  124(1)  “by 
reason  of  any  defect  in  the  condition  or  arrangement  of  the 
ways,  works,  machinery,  plant  buildings  or  premises.  .  .”, 
said : 

It  will  be  seen  at  once  that  the  enactment  is  a  special  one  which 
was  clearly  passed  to  extend  the  liability  of  the  employer  in  fa¬ 
vour  of  the  workman.  It  is  an  enactment,  therefore,  which  ought 
not  to  be  narrowly  construed  against  the  workman.  No  Court  has 
any  right  to  add  to  it  any  condition  which  its  language  does  not 
clearly  express  or  necessarily  imply.  Rather  is  it  the  duty  of  a 
Court,  as  said  by  Brett,  M.  R.,  in  Gibbs  v.  Great  Western  ' R.  Co. 
(1884),  12  Q.B.D.  208,  at  p.  211,  in  construing  a  section  of  the 
Imperial  Employers’  Liability  Act,  1880,  to  construe  it  as  largely 
as  reason  enables  one  to  construe  it  in  their  (the  workmen’s)  fa¬ 
vour  and  for  the  furtherance  of  the  object  of  the  Act. 

I  accept  that  as  a  proper  canon  of  interpretation  in  order 
to  construe  the  meaning  of  the  words  “workman”  and  “in¬ 
dustry",  and  I  am  of  the  opinion  that  that  course  has  been 
followed  by  the  Courts  of  Ontario  in  construing  this  statute. 
In  Jarvis  v.  Oshawa  Hospital,  [1931]  4  D.L.R.  914,  [1931] 
O.R.  482,  Raney,  J.,  held  that  a  hospital  was  an  “industry” 
within  the  words  “establishment,  undertaking,  trade,  ■  and 
business”  and  that  a  pupil  dietitian  employed  at  the  hospital 
at  a  salary  of  $8  a  week  was  a  “workman”. 

In  Humphreys  v.  London,  [1935]  3  D.L.R.  39,  [1935] 
(,.K.  295,  Middleton,  J.A.,  in  the  Court  of  Appeal  considering 
the  question  of  whether  a  relief  recipient  required  by  the 
municipality  as  a  term  of  obtaining  relief  to  perform  duties 
as  directed  by  the  municipal  officers  was  a  “workman”  said 
at  p.  43  D.L.R.,  p.  301  O.R. : 

The  Workmen's  Compensation  Act  is  intended  to  apply  to  all  work¬ 
men  and  all  employees  save  in  a  case  of  farming  and  domestic  and 
menial  servants  These  are  excepted  from  the  operation  of  the  Act 
by  s.  122.  Section  118  provides  that  ss.  119  to  121,  that  is  practi¬ 
cally  Part  II,  shall  apply  only  to  the  industries  to  which  Part 
I  does  not  apply  and  to  workmen  employed  in  such  industries. 
(The  italics  are  my  own.) 

In  Wiznoski  v.  Peteroff,  [1938]  2  D.L.R.  205,  [1938]  O.R. 
113,  the  Court  of  Appeal  of  Ontario  held  that  a  bakery  em¬ 
ploying  less  than  five  persons  and  therefore,  excluded  from 
ai  t  I  of  the  Act  by  the  order  of  the  Board  was  none  the 
loss  an  “industry”  to  which  Part  II  applied.  At  p.  206  D.L.R. 

P-  114  O.R.,  Middleton,  J.A.,  said: 

T  think  this  argument  is  fallacious,  because  by  s.  1(f)  of  the 
Act  industry  is  defined  to  include  not  only  the  enumerated  classes 
of  industries,  but  establishments,  undertaking,  trade  and  business; 

<  at  is  to  say,  it  includes  not  only  the  generic  but  the  specific. 
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I  am  of  the  opinion  that  the  enterprise  operated  by  Co- 
operators  Insurance  Association  is  certainly  an  “undertaking, 
trade  or  business”  and  that  therefore  it  is  an  “industry”  as 
defined  in  the  Workmen's  Compensation  Act.  Similarly,  I  can 
see  no  reason  why  the  respondent  who  I  have  held  had  at 
the  time  of  the  accident  entered  into  or  worked  under  a  con¬ 
tract  of  service  which  was  oral  or  implied  is  not  a  “work¬ 
man”  as  defined  by  s.  1  (u)  of  the  said  Act.  It  should  be 
noted  that  the  service  may  be  by  way  of  manual  labour  or 
otherwise  and  that  by  s.  123  “outworkers  and  persons  whose 
employment  is  of  a  casual  nature”  are  not  by  that  section 
excluded  from  the  benefits  of  ss.  124  and  125  so  that  if  the 
respondent  were  considered  to  be  a  person  whose  employ¬ 
ment  was  of  a  casual  nature  in  that  he  was  only  from  time 
to  time  required  to  act  as  a  servant  in  servicing  the  policy¬ 
holder,  he  is  none  the  less  not  excluded  from  the  benefits  of 
ss.  124  and  125. 

I  have  therefore  come  to  the  conclusion  that  the  respondent 
is  a  “workman”  in  an  industry  to  which  Part  II  of  the 
Workmen’s  Compensation  Act  applies  and  that  therefore  by 
the  provisions  of  s.  125(1)  of  that  statute  the  defence  of 
J  common  employment  is  barred  to  the  appellant. 

The  respondent  also  asserts  a  right  of  action  by  relying 
upon  the  provisions  of  s.  124  of  the  Workmen’s  Compensa¬ 
tion  Act.  That  matter  is  not  referred  to  in  the  reasons  for 
judgment  either  at  trial  or  upon  appeal  but  the  respondent 
has  asserted  such  right  in  his  factum  while  the  appellant, 
in  its  factum,  confines  its  reference  to  the  statute  to  an 
allegation  that  it  has  no  application  to  the  relationship  be¬ 
tween  an  insurance  agent  and  an  insurance  company. 

For  the  reasons  which  I  have  set  out  above,  I  have  found 
that  the  relationship  between  the  respondent  and  the  appel¬ 
lant  at  a  limited  time  and  for  the  limited  purpose  of  the  ad¬ 
justment  was  not  solely  that  of  insurance  agent  and  insurance 
company  but  was  that  of  master  and  servant.  I  find  that  the 
respondent  was  at  that  time  a  workman  in  an  industry  and  I 
I  am  of  the  opinion  that  s.  124  of  the  Workmen’s  Compensa- 
I  tion  Act  gives  to  the  appellant  a  statutory  right  of  action  for 
damages  which  occurred  “by  reason  of  the  negligence  of.  .  . 
any  person  in  the  service  of  his  employer  [i.e.,  Livesey]  act¬ 
ing  within  the  scope  of  his  employment”.  There  is,  of  course, 
no  doubt  that  Livesey  at  the  time  wras  certainly  acting  within 
the  scope  of  his  employment.  He  was  engaged  actively  in  the 
duty  of  adjusting  a  claim  which  was  one  of  his  main  duties. 
I  am  therefore  of  the  opinion  that  the  plaintiff  is  entitled 

to  succeed  either  on  the  basis  of  the  common  law  liability  of 
his  employer  or  on  the  basis  of  the  statutory  liability  created 
by  s.  124  of  the  Workmen’s  Compensation  Act.  Therefore,  I 
do  not  find  it  necessary  to  deal  with  the  alternative  sub¬ 
mission  of  counsel  for  the  respondent  that  the  appellant  is 
liable  for  the  negligence  of  its  servant  Livesey  on  the  doctrine 
of  respondeat  superior  whether  or  not  the  respondent  was 
also  the  servant  of  the  appellant.  That  theory  entails  a  start¬ 
ling  explanation  of  the  principle  enuciated  in  Harnson  v. 
Toronto  Motor  Car  Ltd.  and  Krug,  supra,  and  one  which 
in  my  opinion  this  Court  should  not  make  at  the  present  time. 

There  remains  to  be  dealt  with  the  submission  of  the  ap¬ 
pellant  that  when  the  action  against  the  defendant  Livesey 
is  barred  by  statute,  i.e.,  s.  50.(2)  of  the  Highway  Traffic 
Act,  then  there  can  be  no  liability  of  his  employers.  This 
submission  was  dealt  with  by  Aylesworth,  J.A.,  in  giving  the 
reasons  of  the  Court  of  Appeal  in  the  following  words  (pp. 
197-8  D.L.R.,  pp.  102-3  O.R.)  : 


-  71  - 


The  appellants  took  one  other  point  upon  which  some  obser¬ 
vations  might  properly  be  made.  In  appellants’  submission  the 
master  is  excused  if  the  servant  who  did  the  wrongful  act  to  the 

plaintiff  is  excused.  We  cannot  accede  to  that  submission  with 
respect  to  the  case  at  bar  for  the  simple  reason  that  in  our  view 
the  effect  of  s.  105(2)  of  the  Highway  Traffic  Act,  R.S.O.  1960, 
c.  172,  is  not  to  condone  a  wrongful  act  by  the  driver  of  a  motor 
vehicle  qua  driver  but  simply  to  bar  the  cause  of  action  with 
respect  to  that  act.  The  Legislature,  in  our  view,  is  quite  free  to  do 
what  it  has  done  in  a  case  such  as  this  namely,  to  bar  a  certain 
cause  of  action  against  a  wrongdoer  without  in  any  way  affecting 
the  legal  result  of  the  wrongful  act  with  respect  to  someone 
else  liable  for  that  wrongful  act  upon  some  principle  of  the  com¬ 
mon  la%v. 

With  that  view,  I  am  in  agreement  and  I  am  of  the 
opinion  that  it  is  in  accord  with  established  jurisprudence. 
In  Smith  v.  Moss  et  al.,  [1940]  1  K.B.  424,  Charles,  J., 
considered  the  case  of  a  wife  who  sued  her  mother-in-law 
as  the  owner  of  an  automobile  in  which  she  was  riding  as  a 
passenger  when  she  was  injured  by  the  negligence  of  the 
driver  who  was  her  husband.  Charles,  J.,  held  that  at  the 
time  of  the  accident  the  husband  was  driving  the  car  in  the 
capacity  of  agent  for  his  mother.  At  pp.  425-6,  the  learned 
trial  Judge  said: 

It  is  said  that  the  plaintiff  cann  ..  i  -cover  against  her  mother-in- 
law  because  the  accident  was  c?  ,s  y  the  negligence  of  her  hus¬ 
band,  and  a  husband  cannot  comn.u  l  >rt  on  his  wife.  Strictly,  that 
is  right,  but  I  cannot  conceive  that,  if  a  husband,  while  acting  as 
agent  for  somebody  else,  commits  a  tort,  which  results  in  injury  to 
the  wife,  the  wife  is  deprived  of  her  right  to  recover  against  the 
principal  who  is  employing  the  husband  as  agent.  To  take  an  ex¬ 
treme  case,  suppose  that  the  plaintiff  had  been  in  the  habit  of 
hiring  a  car  from  a  garage  the  proprietors  of  which  employed, 
among  a  number  of  other  men,  the  plaintiff’s  husband  as  a  chauf¬ 
feur.  Suppose,  too,  that  on  a  particular  day,  when  the  plaintiff 
had  telephoned  for  a  car,  the  husband  should  be  sent  out  as 
driver  of  that  car.  If  an  accident  happened,  for  which  the  hus¬ 
band  was  responsible,  could  it  then  be  said  that  the  plaintiff  was 
deprived  of  her  right  to  recover  against  the  owners  of  the  car? 
I  do  not  think  so,  because  the  active  operator  in  the  tort,  the 
husband,  would  have  two  capacities  (1)  that  of  husband  and 
(2)  that  of  agent.  In  the  present  case  the  husband  was,  at  the 
ti of  the  accident,  acting  in  the  capacity  of  agent  for  his  mother 
and  it  was  his  negligence  alone,  I  hold,  which  caused  the  acci¬ 
dent.  Therefore,  the  plaintiff  is  entitled  to  succeed  against  her 
mother-in-law,  the  second  defendant. 

It  is,  of  course,  realized  that  Charles,  J.,  was  not  consider¬ 
ing  a  case  in  which  any  such  statutory  provision  as  s.  50(2) 
of  the  Highway  Traffic  Act  barred  action  against  the  actual 
wrongdoer.  Smith  v.  Moss  is  cited  merely  to  illustrate  the 
proposition  that  an  action  may  lie  against  the  master  even 
when  it  is  barred  against  the  servant. 

The  judgment  in  Smith  v.  Moss,  was  considered  in  Broom 
r.  Morgan,  [1953]  1  Q.B.  597,  in  the  Court  of  Appeal.  There, 
husband  and  wife  were  both  employed  by  the  defendant  in  a 
public  house,  the  husband  as  manager,  the  wife  as  helper. 
Owing  to  the  negligence  of  the  husband  in  the  course  of  his 
employment  as  manager,  the  wife  was  injured.  Denning,  L.J., 
said  at  pp.  607-8: 

It  is  said  by  Mr.  Thoi  pson  that  the  liability  of  the  employer 
is  nly  a  vicarious  liability  —  that  is  to  say,  that  it  is  a  substituted 
liability  whereby  a  person  who  is  not  morally  answerable  is  made 
responsible  for  the  liability  of  another,  and  it  cannot  exist  if 
that  other  is  not  liable. 

I  am  aware  that  the  employer’s  liability  for  the  acts  of  his 
servants  has  often  been  said  to  be  a  vicarious  liability,  but  I  do  not 
so  regard  it.  The  law  has  known  cases  of  a  true  vicarious  lia¬ 
bility;  for  instance,  in  the  old  days  when  a  wife  uttered  slanders 
at  a  tea  party  with  her  friends,  the  husband  was  answerable  for 
her  wrongdoing,  although  it  was  no  concern  of  his.  I  do  not 
regard  the  liability  of  master  and  servant  as  coming  into  this 
category.  1  he  master  is  not  liable  when  a  servant  does  something 
on  a  frolic  of  his  own.”  He  is  liable  only  when  the  servant  is 
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acting  in  the  course  of  his  employment.  The  reason  for  the  mas¬ 
ter’s  liability  is  not  the  mere  economic  reason  that  the  employer 
usually  has  money  and  the  servant  has  not.  It  is  the  sound  moral 
reason  that  the  servant  is  doing  the  master’s  business,  and  it  is  the 
duty  of  the  master  to  see  that  his  business  is  properly  and  care¬ 
fully  done.  Take  the  case  of  a  master  who  sends  a  lorry  out  on  to 
the  road  with  his  servant  in  charge.  He  is  morally  responsible 
for  seeing  that  the  lorry  does  not  run  down  people  on  the  pave¬ 
ment.  The  master  cannot  wash  his  hands  of  it  by  saying,  “I  put  a 

competent  driver  in  charge  of  the  lorry,”  or  by  saying,  ‘‘It  was 
only  the  driver’s  wife  who  was  hurt.”  It  is  his  lorry,  and  it  is 
his  business  that  it  is  on.  He  takes  the  benefit  of  the  work  when  it 
is  carefully  done,  and  he  must  take  the  liability  of  it  when  it  is 
negligently  done.  He  is  himself  under  a  duty  to  see  that  care  is 
exercised  in  the  driving  of  the  lorry  on  his  business.  If  the 
driver  is  negligent  there  is  a  breach  of  duty  not  only  by  the 
driver  himself,  but  also  by  the  master. 

Denning,  L.J.,  repeated  his  view  in  Staveley  Iron  &  Chem¬ 
ical  Co.  v.  Jones,  [1956]  A.C.  627.  In  that  case  Sellers,  J., 
at  trial  considering  an  action  by  a  workman  against  his 
employer  for  damages  caused  by  an  accident  occurring 
in  the  course  of  employment  had  applied  Caswell  v.  Powell 
Duffryn  Associated  Collieries  Ltd.,  [1940]  A.C.  152,  to  find 
that  the  plaintiff  had  not  been  guilty  of  contributory  neg¬ 
ligence  and  then  applied  the  same  standard  to  find  that 
the  defendant  company’s  servant  also  was  not  guilty  of  neg¬ 
ligence,  and  in  consequence  dismissed  the  action.  In  the  Court 
of  Appeal  [[1955]  1  Q.B.  474]  (Denning,  Hodson,  and  Ro- 
mer,  L.JJ.)  it  was  decided  that  the  crane  operator,  the  de¬ 
fendant  company’s  servant,  had  been  negligent  in  her  con¬ 
duct  and  that  therefore  the  employer  was  liable  for  the  dam¬ 
age  caused  to  her  fellow  employee,  the  plaintiff  Jones. 

Denning,  L.J.,  said,  in  the  course  of  his  judgment  (p.  480)  : 

He  [ i.e .,  the  employer]  acts  by  his  servant;  and  his  servant’s  acts 
are,  for  this  purpose,  to  be  considered  as  his  acts.  Qui  facit  per 
alium  facit  per  se.  He  cannot  escape  by  the  plea  that  his  ser¬ 
vant  was  thoughtless  or  inadvertent  or  made  an  error  of  judgment. 
If  he  takes  the  benefit  of  a  machine  like  this,  he  must  accept 
the  burden  of  seeing  that  it  is  properly  handled.  It  is  for  this  reason 
that  the  employer’s  responsibility  for  the  injury  may  be  ranked 
greater  than  that  of  the  servant  who  actually  made  the  mistake: 
see  Jones  v.  Manchester  Corporation,  [1952]  2  Q.B.  852,  and  he 
remains  responsible  even  though  the  servant  may  for  some  rea¬ 
son,  be  immune:  see  Broom  v.  Morgan,  [1953]  1  Q.B.  597. 

In  the  House  of  Lords,  Lord  Morton  of  Henryton,  expressed 
disagreement  with  that  statement  and  continued  at  p.  639: 

My  Lords,  what  the  court  has  to  decide  in  the  present  case  is: 
Was  the  crane  driver  negligent?  If  the  answer  is  “Yes,”  the  em¬ 
ployer  is  liable  vicariously  for  the  negligence  of  his  servant. 
If  the  answer  is  “No,”  the  employer  is  surely  under  no  liability  at 
all. 

And  Lord  Reid  said  at  p.  644  : 

In  Broom  V.  Morgan,  [1953]  1  Q.B.  597,  a  husband  and  wife 
were  fellow  servants,  and  the  wife  was  injured  by  the  negligence 
of  the  husband.  She  recovered  damages  from  her  employer  al¬ 
though  she  could  not  sue  her  husband.  But,  although  the  hus¬ 
band  could  not  be  sued,  his  injuring  his  wife  was  a  wrongful 
Act  on  his  part,  and  again  this  case  is  to  my  mind  no  authority 

for  a  master  being  liable  for  an  act  which  it  was  not  wrongful  for  a 
servant  to  do.  (The  italics  are  my  own.) 

I  am  of  the  view  that  the  last  statement  of  Lord  Reid 
supplies  the  answer  to  the  appellant’s  argument  that  when 
the  action  against  the  defendant  Livesey  is  barred  by  statute 
there  can  be  no  liability  on  Livesey’s  employer.  The  employer 
is  being  held  liable  for  an  act  of  Livesey’s  which  was  wrong¬ 
ful  and  the  employer  is  being  held  because  Livesey  did  that 
act  in  the  course  of  his  (Livesey’s)  employment.  The  actual 
words  of  the  statutory  bar  of  action  against  Livesey  are 
significant : 
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105(2)  Notwithstanding  subsection  1,  the  owner  or  driver  of  a 
motor  vehicle,  other  than  a  vehicle  operated  in  the  businaaa  of 
Tying  passengers  for  compensation,  it  not  liable  for  any  loss  or 

damage  resulting  from  bodily  injury  to.  .  .  (The  italics  are  my  own.) 

There  is  in  these  words  no  declaration  that  the  act  is  in  any 
way  a  rightful  as  distinguished  from  a  wrongful  act  and, 
•f  rse,  a  negligence  is  quite  plainly  a  tort.  All  the  statute 
does  is  to  bar  recovery  against  an  owner  or  driver  for  part 
of  the  damage  which  may  flow  from  the  tort.  It  would  be 
interesting  to  speculate  what  would  occur  if  a  gratuitous 
passenger  had  on  his  knees  a  precious  object  of  art  which 
was  destroyed  in  a  collision  due  to  the  driver’s  negligence 
although  the  passenger  was  unharmed.  The  action  upon  the 
tort  is  not  barred  against  the  employer. 

After  the  decision  of  the  House  of  Lords  in  Staveley  Iron 
&  Chemical  Co.  v.  Jones,  supra,  McNair,  J.,  in  Harvey  v. 
R.  G.  O’Dell  Ltd.  et  al.,  [1958]  1  All  E.R.  657,  considered 
an  action  by  one  servant  against  his  master  based  on  the 
negligence  of  a  fellow  servant  and  gave  judgment  for  the 
plaintiff  despite  the  circumstance  that  the  period  of  limita¬ 
tions  had  run  out  against  the  personal  representative  of  the 
deceased  servant  so  she  could  not  be  sued  nor  made  the  sub¬ 
ject  of  a  claim  for  indemnification  by  the  employer.  Therefore, 
McNair,  J.,  came  to  the  same  conclusion  as  to  the  existence 
of  the  master’s  liability  despite  the  servant’s  representative’s 
protection  from  liability  as  did  the  learned  trial  Judge  and 
the  Court  of  Appeal  in  the  present  case  did,  in  my  opinion, 
correctly. 

For  these  reasons,  I  would  (h  i  !ss  the  appeal  with  costs. 

Appeal  dismissed. 


H1TBA  v.  SCHULZE.  (1962)  32  D.L.R.  (2d)  171  (Man.  C.A.) 

Miller,  C.J.M. : — The  facts  are  fully  stated  in  the  reasons 
for  judgment  of  my  brothers  Freedman  and  Guy  which  I 
have  had  the  opportunity  of  reading. 

I  am  of  opinion  that  under  the  principles  decided  by  Donog- 
hue  v.  Stevenson,  [1932]  A.C.  562,  there  was  a  duty  upon 
the  defendant  Schulze  and  that  Schulze,  who  was  in  the 
pi  ce  of  owner  of  the  truck  being  used  for  the  moving,  did 
not  take  reasonable  care  to  avoid  injuring  the  plaintiff. 

As  to  Shaw :  I  do  not  think  he  had  any  duty  toward  the 
plaintiff  and,  in  any  event,  that  he  was  not  guilty  of  any 
act  or  omission  which  would  make  him  liable  in  damages  to 
the  plaintiff.  Shaw  was  a  voluntary  helper  of  the  defendant 
Schulze.  It  is  true  that  Schulze  asked  Shaw  to  secure  the 
heavy  tail-gate  in  the  precarious  and  dangerous  position  in 
which  it  had  been  placed.  This,  however,  was  a  request  which 
was  physically  ii  >le  for  Shaw  to  carry  out;  there  were 
no  means  of  securing  the  tail-gate  in  that  particular  position, 
as  has  been  well  stated  by  my  brothers  and  so  found  by  the 
learned  trial  Judge.  Shaw  could  not  be  held  responsible  for 
failure  to  do  th  impossible.  I  do  not  think  anyone  expected 
the  defendant  Shaw  to  stand  there  and  hold  the  tail-gate  in 
position,  as  his  task  was  to  pile  onto  the  truck  the  goods  or 
furniture  brought  by  the  plaintiff.  Neither  do  I  feel  that 
he  had  any  duty  h  warn  the  plaintiff  every  time  the  latter 
came  near  the  t;  ,-gate.  The  plaintiff  had  just  as  much  re¬ 
sponsibility  to  ask  as  Shaw  had  to  warn.  Shaw  had  no  know¬ 
ledge  that  Schulze  had  told  the  plaintiff  everything  was  in 
order,  as  mentioned  infra. 

As  to  contributory  negligence:  I  cannot  see  that  the  plain¬ 
tiff  was  in  any  respect  guilty  of  contributory  negligence.  He 
had  heard  Schulze  ask  Shaw  to  secure  the  tail-gate  and  had 
been  told  by  Schulze,  according  to  evidence  which  the  learned 

trial  Judge  accepted,  that  everything  was  in  order  and  to 
proceed  with  the  loading.  Under  those  circumstances  I  can 
no  ground  for  finding  contributory  negligence  against  the 
■  iR  in  tiff.  I  do  not  agree  with  the  trial  Judge’s  finding  of  such 
°nt  ributory  negligence  and  would  award  judgment  against 
•  ulze  for  the  full  amount  assessed  by  the  learned  trial 
Judge. 
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I  am  not  satisfied  that  there  was  any  master-servant  rela¬ 
tionship  between  the  plaintiff  and  the  defendant  Schulze. 

In  the  result,  therefore,  I  would  hold  Schulze  solely  re¬ 
sponsible  for  the  full  damages  sustained  by  plaintiff  as  found 
by  the  learned  trial  Judge. 

I  would  give  judgment  for  the  plaintiff  against  Schulze, 
with  costs  here  and  below,  and  dismiss  the  action  against 
Shaw,  with  costs  here  and  below. 

I  would  vary  the  judgment  accprdingly. 

Schultz  and  Tritschler,  JJ.A.,  concur  with  Freedman, 
J.A. 

Freedman,  J.A. : — This  is  an  appeal  by  the  defendants  from 
a  judgment  of  Campbell,  J.,  who  held  that  the  plaintiff  was 
entitled  to  damages  for  his  personal  injuries  on  a  basis  of 
75%  degree  of  liability  on  the  part  of  the  defendants  and 
25%  on  the  part  of  the  plaintiff  himself. 

Central  to  the  whole  case  is  the  determination  of  the  rela¬ 
tionship  that  existed  between  the  parties  and  of  the  rights 
and  obligations  which  in  law  would  flow  therefrom.  For  this 
purpose  it  is  necessary  to  examine  the  facts  in  some  detail. 
Here  I  may  say  that  the  learned  trial  Judge  found  the  plain¬ 
tiff  to  be  a  reliable  and  credible  witness,  preferring  his 
testimony,  in  cases  of  conflict,  to  that  of  either  of  the  two 
defendants.  My  recital  of  the  facts  takes  this  into  account. 

On  April  29,  1960,  the  plaintiff  came  to  the  premises  of 
Winnipeg  Motor  Products  Ltd.  in  quest  of  work.  The  evidence 
indicates  that  at  an  earlier  period  he  had  for  a  time  been 
employed  there.  He  interviewed  the  defendant  Schulze,  a 
salesman  in  the  employ  of  the  company.  Schulze  told  him  that 
there  was  no  job  then  available  for  the  plaintiff,  but  in¬ 
dicated  that  a  job  was  open  at  Notre  Dame  Car  Wash  and 
suggested  that  the  plaintiff  go  there  the  following  day.  He 
also  stated  that  he  would  telephone  Notre  Dame  Car  Wash 
in  the  plaintiff’s  behalf.  Thereupon  he  asked  the  plaintiff  if 
he  would  do  him  a  favour.  He  explained  that  he  was  moving 
from  one  residence  to  another  and  requested  the  plaintiff 
to  assist  him  with  the  job  of  moving.  The  plaintiff  at  once 
agreed. 

The  defendant  Shaw  was  also  an  employee  of  Winnipeg 
Motor  Products  Ltd.,  being  apparently  junior  in  status  to  his 
co-defendant.  To  him  Schulze  then  made  a  similar  request  for 
assistance  in  moving,  and  Shaw  also  agreed  to  help. 

Thereupon  Schulze  instructed  Shaw  to  take  a  large  dump 
truck  which  belonged  to  the  company,  fill  it  with  gas,  and 
drive  it  to  his,  Schulze’s  residence  at  29  Scotia  St.  He  also 
requested  the  plaintiff  to  clean  the  windows  of  the  truck 
before  it  left  the  company’s  premises,  and  this  the  plaintiff 
proceeded  to  do.  Shaw  then,  after  filling  the  truck  with  gas, 
drove  it  to  29  Scotia  St.  Meanwhile  Schulze  drove  plaintiff 
there  in  his  own  car. 

We  now  have  the  three  parties  at  29  Scotia  St.  First  of 
all,  Schulze  invited  the  plaintiff  in  for  some  food.  Following 
the  plaintiff’s  meal,  the  three  men  turned  their  attention  to 
the  task  of  moving.  The  evidence  makes  it  plain  that  the 
entire  undertaking  was  under  the  direction  and  control  of 
Schulze.  It  was  his  job,  and  he  took  the  lead  in  indicating  how 
it  should  be  carried  out.  He  instructed  Shaw  to  place  the 
dump  truck  in  the  driveway  with  its  front  facing  Scotia  St. 
and  its  rear  towards  the  garage.  Then  at  his  request,  Shaw 
and  the  plaintiff  cleaned  the  interior  of  the  truck,  removing 
bits  of  ice  therefrom.  The  articles  to  be  moved  from  29  Scotia 
St.  were  contained  in  cartons  in  the  garage.  The  pattern  of 
operations,  which  was  dictated  and  set  by  Schulze,  was  as 
follows :  Schulze  was  to  be  in  the  garage  handing  cartons  to 
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th  plaintiff,  the  plaintiff  would  then  carry  the  cartona  to 
the  truck  and  place  them  thereon,  and  Shaw,  who  waa  stand¬ 
ing  on  the  truck,  would  then  arrange  these  cartons  in  suit¬ 
able  positions  for  efficient  loading.  That  was  the  plan;  but 
to  understand  the  tragic  accident  that  befell  the  plaintiff  in 
the  course  of  its  execution  some  description  must  be  given 
of  the  truck  and  of  the  use  to  which,  under  Schulze’s  direction, 
it  was  put. 

This  was  a  large  dump  truck.  Concerning  its  mode  of 
operation  the  learned  trial  Judge  had  this  to  say : 

It  is  designed  to  carry  a  number  of  tons  of  material,  and  its 
method  of  use  is  to  release  the  lever  off  the  tail-gate  when  it  is  in 
the  closed  position  and  then  elevate  the  front  of  the  box  and  the 
material  would  then  slide  out  the  rear.  The  tail-gate  is  hinged  at 
the  top  and  not  at  the  bottom,  thereby  enabling  it  to  open  at  the 
bottom  and  allow  the  contents  of  the  box  to  be  dumped  onto  the 
ground.  The  tail-gate  is  7  ft.  wide,  3  ft.  high  and  21/&  ins.  thick, 
and  its  weight  is  estimated  to  be  300  to  600  lb8.  The  floor  of  the 
truck  is  4  ft.  6  ins.  from  the  ground. 

It  takes  little  imagination  to  perceive  that  with  the  tail-gate 
in  its  normal  position  the  truck  was  not  well  suited  for 
loading.  Each  carton  would  have  to  be  raised  over  the  top 
of  the  tail-gate,  a  height  of  7  6  in.  But  if  the  tail-gate 

cm  td  be  placed  in  such  a  way  >t  would  not  be  a  barrier 
to  loading,  cartons  would  only  ne>-  f  ■  raised  to  a  convenient 
height  of  4  ft.  6  in.  Schulze  accordingly  told  the  men  to  lift 
the  tail-gate.  The  object  was  to  swing  it  upon  its  hinges,  a 
distance  of  180  degrees,  or  a  little  more,  so  that  the  hinges 
would  then  be  at  the  bottom  and  not  at  the  top  of  the  tail¬ 
gate.  It  must  be  said  at  once  that  this  was  an  unnatural  and 
improper  use  of  the  tail-gate,  for  this  would  leave  it  standing 
in  so  precarious  a  position  that  unless  effective  steps  were 
taken  to  secure  it  in  that  position  it  would  be  a  potential 
hazard  of  a  very  dangerous  and  even  lethal  character. 

Nonetheless,  the  three  men  proceeded  to  the  task  of  lifting 
the  tail-gate.  Because  of  its  great  weight,  iron  bars  had  to 
be  used,  Schulze  taking  one  bar  and  the  other  two  men  each 
takin;/  another.  In  this  manner  the  tail-gate  was  raised.  The 
next  step  was  the  crucial  one.  It  was  to  arrange  that  the 
tail-gate  be  secured  in  that  position  in  some  way  so  that  the 
work  of  loading  could  proceed  in  safety.  Schulze  thereupon 
told  Shaw  to  get  on  the  truck  and  secure  the  tail-gate.  Shaw 
at  once  climbed  upon  the  truck  for  this  purpose.  It  is  common 
ground  that  he  then  busied  himself  with  certain  chains  which 
were  attached  to  the  tail-gate.  His  object  was  to  place  these 
chains  in  an  appropriate  place  —  he  was  looking,  he  said, 
-  so  as  to  hold  the  gate  firmly  in  place.  The 
fact  is  that  there  did  not  appear  to  be  any  such  notches.  In¬ 
deed  it  seems  clear  that  the  truck  was  not  equipped  with  any 
mechanical  device  to  hold  the  tail-gate  in  the  position  in  which 
Sci  u!  had  directed  it  be  placed.  To  give  the  necessary 
security,  Shaw  would  probably  have  had  to  hold  the  tail-gate 
in  place  manually.  But  he  did  not  do  so. 

At  this  point  it  is  well  to  quote  an  extract  from  the  evidence 
of  the  plaintiff : 

Page  95:  “Q.  You  ;  id  Mr.  Schulze  were  behind  the  truck? 
A.  Yes.  Q.  And  Mr.  Shaw  was  on  the  truck?  A.  Yes.  Q.  What 
was  the  next  thing  that  happened?  A.  Mr.  Schulze  said 
everything  is  all  right,  everything  is  okay,  everything  is  done, 
you  can  go  ahead.” 

It  was  only  after  this  assurance  of  Schulze  was  given  that 
the  actual  job  of  loading  commenced.  The  plaintiff  brought  one 
carton,  perhaps  two,  from  the  garage  to  the  truck.  It  was 
when  he  was  in  the  act  of  placing  the  next  carton  in  the  truck 
•  -it  the  tail-gate  fell,  striking  the  plaintiff  and  inflicting  upon 
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him  very  grave  and  extensive  facial  injuries,  of  which  the 
most  serious  was  the  loss  of  an  eye. 

Here  then  was  what  occurred  on  the  day  in  question.  Can 
it  be  said  that  in  those  circumstances  the  defendants  owed 
no  duty  of  care  to  the  plaintiff?  The  learned  trial  Judge  found 
such  a  duty  to  exist.  It  had  its  source,  as  he  viewed  the  mat¬ 
ter,  both  in  the  presence  of  a  master-servant  relationship  and 
in  that  of  invitor-invitee.  I  think  there  is  a  very  strong  case 
for  resting  the  liability  of  Schulze  upon  the  law  of  master 
and  servant  or  upon  principles  akin  thereto.  Perhaps,  too,  he 
can  be  held  liable  as  an  invitor,  but  as  the  duty  imposed  upon 
him  as  master  was  higher  than  the  duty  upon  him  as  invitor, 
it  is  unnecessary  to  pursue  that  secondary  basis  of  liability 
any  farther.  Shaw’s  liability,  however,  cannot  be  either  as 
master  or  as  invitor,  for  he  was  neither.  That  is  not  to  say 
that  he  is  not  liable.  In  my  view  he  is  —  the  basis  of  his 
liability  being  the  direct  breach  of  a  duty  of  care  towards  one 
who  clearly  was  his  “neighbour”  within  the  meaning  of 
Donoghue  v.  Stevenson,  [1932]  A.C.  562.  Indeed  that  prin¬ 
ciple  is  broad  enough  to  impose  liability  upon  Schulze  as  well. 
“You  must  take  reasonable  care  to  avoid  acts  or  omissions 
which  you  can  reasonably  foresee  would  be  likely  to  injure 
your  neighbour”,  said  Lord  Atkin  [p.  580].  In  my  opinion 
both  Schulze  and  Shaw  failed  to  take  such  reasonable  care 
towards  the  plaintiff. 

One  must  guard  against  the  danger  of  thinking  that  be¬ 
cause  the  plaintiff  had  agreed  to  do  Schulze  a  favour,  and 
because  Schulze  was  not  in  a  formal  sense  the  employer 
either  of  the  plaintiff  or  of  Shaw,  the  enterprise  in  which 
they  were  engaged  should  be  regarded  as  a  merely  friendly 
and  social  one,  not  susceptible  of  creating  rights  and  obliga¬ 
tions  between  the  parties.  But  the  law  is  neither  so  narrow 
nor  so  unrealistic.  One  who,  like  the  plaintiff,  agrees  to  assist 
another  without  payment  is  not  thereby  denuded  of  legal 
rights  and  left  without  protection.  One  who,  like  Schulze, 
accepts  such  gratuitous  service  is  not  thereby  liberated  from 
the  obligation  to  act  with  reasonable  care.  The  law  looks  to 
the  conduct  of  the  parties  in  the  relationship  in  which  they 
stand.  If  in  such  relationship  a  reasonable  and  prudent  man 
would  be  expected  to  exercise  care  and  attention  towards 
persons  who  foreseeably  might  suffer  injury  through  his  lack 
of  such  care  and  attention,  the  law  will  insist  upon  compli¬ 
ance  with  that  duty  of  care  and  will  impose  liability  for  its 
breach.  Friendly  though  the  arrangement  between  the  parties 
may  here  have  been,  and  without  anv  monetary  consideration 
though  it  was,  it  still  gave  rise  to  a  relationship  in  which  the 
duty  of  care  existed.  In  my  view  Schulze  (and  Shaw  too) 
owed  such  a  duty  to  the  plaintiff  and  negligently  failed  to 
observe  it. 

Towards  the  others  assisting  him  in  the  undertaking, 
Schulze  acted  in  the  role  of  master.  The  usual  test  by  which 
a  master  is  identified  is  the  exercise  of  control  or,  at  all 
events,  the  right  to  exercise  it.  In  the  normal  relationship  of 
master  and  servant  the  latter  will  accept  such  control  because 
he  recognizes  it  as  one  of  the  prerogatives  of  an  employer 
enforceable,  if  need  be,  by  the  ultimate  sanction  of  dismissal. 
That  the  power  of  dismissal  was  here  absent  in  the  ordinary 
sense  does  not  alter  the  fact  that  the  plaintiff  (and  for  that 
matter  Shaw  as  well)  accepted  the  control  and  direction  of 
Schulze.  It  was  Schulze  whose  project  it  was  and  he  organized 
and  laid  out  the  job.  In  the  entire  record  there  is  not  a  single 
line  suggesting  that  at  any  stage  of  the. project  either  the 
plaintiff  or  Shaw  gave  any  direction  to  Schulze.  On  the  other 
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hand  the  record  abounds,  especially  in  the  testimony  of  the 
plaintiff,  with  instances  of  Schulze  giving  directions  and  in¬ 
structions  to  the  others.  He  was  the  de  facto  master,  and  to¬ 
wards  him  the  plaintiff  stood  in  the  role  of  servant.  That  a 
person  can  be  a  servant  for  a  single  occasion,  even  though 
acting  gratuitously,  is  recognized  by  the  law  (Vide,  Holdman 
v.  Hamlyn,  [1943]  2  All  E.R.  137 ;  Salmond’s  Law  of  Torts, 
12th  ed.,  p.  109  and  cases  there  cited).  Perhaps  the  motiva¬ 
tion  for  the  plaintiff’s  willingness  to  assist  and  serve  Schulze 
was  simply  human  generosity.  Perhaps  Schulze’s  intimation 
that  he  would  help  the  plaintiff  secure  a  job  may  also  have 
played  a  part.  We  cannot  always  pin-point  the  impulses  un¬ 
derlying  human  conduct.  It  is  enough  to  know  that  the  plain¬ 
tiff  agreed  to  serve  Schulze  and  that  he  was  in  the  act  of  so 
doing  when  injured. 

On  this  branch  of  the  case  Schulze’s  liability  is  that  of  a 
i  aster,  or  at  all  events  (making  every  allowance  for  the 
special  nature  of  the  relationship  between  the  parties)  of  a 
quasi-m aster.  One  of  the  duties  of  a  master  towards  his  ser¬ 
vant  is  to  provide  a  safe  system  of  work.  (Vide.  English  r. 
Wilsons  &  Clyde  Coal  Co.,  f  1 936]  S.C.  883;  Speed  v.  Thomas 
Swift  &  Co.,  [1943]  1  All  E.R.  539;  Salmond,  op.  eit.,  p.  132). 
Bearing  in  mind  the  de  facto  role  of  Schulze  as  master,  I  hold 
that  such  a  duty  lay  upon  him  fhe  discharge  of  that  duty 
he  failed.  He  was  the  one  who  'cted  that  the  tail-gate 
should  be  raised  upwards  to  a  position  in  which,  unless  it 
were  effectively  secured,  it  would  be  a  source  of  danger.  He 
was  the  one  who,  without  taking  care  to  see  that  the  tail-gate 
was  secured,  assured  the  plaintiff  that  he  could  proceed  with 
the  task  of  loading.  Having  invited  the  plaintiff  to  assist  him 
with  the  job  of  moving,  he  was  in  all  the  circumstances  of 
the  case  under  a  duty  to  take  reasonable  care  for  the  plain¬ 
tiff’s  safety.  I  hold  that  in  disregard  of  the  plaintiff’s  safety 
he  negligently  exposed  him  to  the  hazards  of  an  unsafe  system 
of  work,  in  consequence  of  which  the  plaintiff  sustained  his 
injuries. 

W  hat  of  Shaw?  Surely  his  role  as  a  tortfeasor  stands  out 
with  unmistakable  clarity.  He  knew  that  it  had  taken  the 
strength  of  three  men,  and  the  mechanical  assistance  of  three 
iron  bars,  to  raise  the  tail-gate.  If  it  fell,  it  could  in  its  de¬ 
scent  be  a  weapon  of  terrifying  power.  He  had  been  expressly 
told  by  Schulze  to  secure  the  tail-gate.  Beyond  some  futile 
efforts  to  find  an  appropriate  place  in  which  the  chains  might 
be  hooked  or  attached,  he  did  nothing.  Meanwhile  the  plain¬ 
tiff  was  already  bringing  cartons  to  the  truck,  and  Shaw  was 
accepting  them  from  him.  If  ever  a  person  was  entitled  to 
the  protection  of  “the  neighbour  principle”,  that  person  was 
the  plaintiff.  He  was  Shaw’s  neighbour  in  the  literal  sense, 
and  Shaw  ought  to  have  foreseen  that  each  time  the  plaintiff 
came  with  a  carton  to  the  truck  he  was  bringing  himself  with¬ 
in  an  area  of  danger.  In  such  circumstances,  Shaw’s  minimum 
duty  to  the  plaintiff  was  either  to  hold  the  gate  manually  or 
to  warn  the  plaintiff  that  it  had  not  yet  been  secured.  He  did 
neither.  He  must  be  held  accountable  to  the  plaintiff  for  his 
tortious  omissions. 

As  I  view  the  matter,  Schulze’s  liability  can  also  be  founded 
on  the  neighbour  principle,  apart  altogether  from  considera¬ 
tions  of  master  and  servant.  That  at  the  moment  when  the 
tail-gate  fell  Schulze  as  in  the  garage,  physically  several 
feet  farther  away  from  the  plaintiff  than  was*  Shaw,  is  in  no 
sense  decisive.  In  Donoghue  v.  Stevenson,  the  consumer  of 
the  ginger  beer  was  not  even  known  to  the  manufacturer.  It 
was  enough  that  the  manufacturer  ought  to  have  had  her  in 
contemplation.  In  the  present  case,  the  relationship  between 
plaintiff  and  Schulze  was  direct  and  obvious.  Schulze  was 
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fixed  with  the  same  knowledge  as  Shaw  as  to  the  potential 
dangers  that  lay  in  the  tail-gate,  raised  and  unsecured  as  it 
was.  Without  taking  care  to  see  that  the  gate  had  been  safely 
fastened  or  otherwise  immobilized,  he  expressly  gave  the 
word  to  the  plaintiff  that  it  was  in  order  for  him  to  proceed 
with  the  loading.  He  knew  or  ought  to  have  known  that  if  the 
tail-gate  fell  the  plaintiff  might  be  injured.  He  owed  a  duty 

to  the  plaintiff  —  his  neighbour  both  in  fact  and  in  law  — 
and  he  failed  to  discharge  that  duty. 

A  word  must  be  said  on  contributory  negligence.  The 
learned  trial  Judge  found  such  negligence  on  the  part  of  the 
plaintiff,  and  apportioned  liability  upon  him  to  the  extent  of 
25%.  Although  the  learned  trial  Judge  did  not  specify  the 
particulars  of  the  plaintiff’s  negligence,  there  is  some  basis 
on  which  his  conclusion  can  be  supported.  Despite  the  fact 
that  the  plaintiff  had  no  prior  personal  experience  with  a 
dump  truck  of  this  kind,  he  too  ought  to  have  realized  that 
there  were  dangers  inherent  in  the  tail-gate.  That  he  was 
disarmed  by  the  assurances  given  by  Schulze  is  probably  true. 
Yet  it  can  well  be  said  that  one  in  the  plaintiff’s  circumstances, 
taking  care  for  his  own  safety,  ought  not  to  have  approached 
the  truck  without  first  checking  that  the  gate  was  secured  or 
at  least  specifically  enquiring  of  Shaw  whether  in  fact  it  was. 
On  that  view  some  negligence  could  be  imputed  to  the  plain¬ 
tiff.  The  learned  trial  Judge  quite  properly  fixed  the  greater 
responsibility  upon  the  defendants,  and  I  would  not  challenge 
his  apportionment. 

General  damages  were  assessed  at  $13,500.  Counsel  for  the 
defendants  contended  these  were  excessive.  I  do  not  agree. 
Apart  from  the  ultimate  loss  of  his  left  eye  the  plaintiff  sus¬ 
tained  painful  injuries  to  the  middle  portion  of  his  face,  at 
least  ten  bones  being  fractured  in  that  area.  The  vision  in  his 
right  eye  had  been  much  poorer  than  that  in  his  left.  By  rea¬ 
son  of  the  accident  he  has  now  been  left  with  eyesight  that 
is  grossly  impaired.  Moreover  his  right  eye  “tears”  continu¬ 
ally.  Even  the  cosmetic  results  of  very  good  medical  and  sur¬ 
gical  care  have  been  far  from  satisfactory.  I  would  not  reduce 
the  award  of  damages. 

The  appeal  must  be  dismissed  with  costs. 

Guy,  J.A.  (dissenting)  : — I  am  of  the  opinion  that  this  ap¬ 
peal  should  be  allowed. 

The  plaintiff  Huba,  according  to  his  own  evidence,  was  38 
years  old  when  this  accident  occurred.  He  had  been  employed, 
since  arriving  in  Canada  on  September  22,  1957,  in  various 
types  of  construction  work.  He  named  G.  M.  Gest,  Gas  Com¬ 
pany  Contractor;  Mid-West  Engineering  Company;  Hurst 
Engineering  &  Construction ;  Peter  Leitch  Construction ;  Win¬ 
nipeg  Motor  Products;  and  Malcolm  Construction  Company 
(at  Thompson,  Manitoba). 

On  April  29,  1960,  Huba  went  to  Winnipeg  Motor  Products 
Ltd.  and  enquired  from  Schulze  about  getting  a  job.  Huba 

had  known  Schulze  from  the  time  he  had  previously  worked 
with  him  at  Winnipeg  Motor  Products.  Schulze  indicated  that 
there  was  no  opening  at  Winnipeg  Motor  Products  but  that 
he  might  get  a  job  at  Notre  Dame  Car  Wash.  In  the  meantime, 
it  appears  that  Schulze  was  moving  from  29  Scotia  St.  and, 
noting  that  Huba  was  unemployed,  Schulze  asked  if  Huba 
would  do  him  a  favour.  Huba  agreed.  The  favour,  of  course, 
was  helping  Schulze  to  move  from  29  Scotia  St. 
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Schulze  borrowed  a  large  dump  truck  from  Winnipeg  Motor 
Products  and  the  truck  was  driven  to  29  Scotia  St.  to  be 
loaded.  Another  Winnipeg  Motor  Products  employee,  the  de¬ 
fendant  Shaw,  also  went  to  29  Scotia  St.  to  assist,  Schulze. 

After  Schulze  had  provided  a  small  meal  for  Huba,  the 
three  of  them  —  Schulze,  Huba  and  Shaw  —  gathered  around 
the  back  of  the  truck  and  attempted  to  lift  up  the  tail-gate. 
The  tail-gate  measured  7  ft.  in  width,  3  ft.  in  height,  and  was 
approximately  21/.  ins.  in  thickness.  It  was  made  of  reinforced 
steel  and  was  hinged  at  the  top.  Its  estimated  weight  was  any¬ 
where  from  300  to  500  lbs.  In  any  event,  each  of  the  three 
men  equipped  himself  with  a  steel  bar  in  order  to  push  the 
tail-gate  up  and,  between  the  three  of  them,  they  did  so. 

When  raised,  the  tail-gate  could  only  be  pushed  up  and 
back  on  its  hinges  about  185  to  190  degrees.  In  other  words, 
when  raised,  the  bottom  edge  of  the  tail-gate  was  not  straight 
up  —  an  angle  of  180  degrees  from  its  starting  position  — 
but  tilted  slightly  towards  the  front  of  the  truck.  The  evidence 
of  Huba  and  Schulze  and  Shaw  is  that  the  tail-gate  remained 
in  the  raised  position  for  about  10  minutes  without  teetering 
over  and  falling  down.  However,  when  Huba  was  loading  a 
box  onto  the  truck  the  tail-gate  tipped  over  and  fell  on  his 
face,  causing  him  grievous  injury. 

Huba  sued  Schulze,  Shaw,  d  Winnipeg  Motor  Products 
Ltd.  for  damages.  The  action  discontinued  as  against 
Winnipeg  Motor  Products.  The  statement  of  claim,  in  so  far 
as  it  relates  to  the  two  remaining  defendants,  simply  states: 

9(a)  The  Defendants,  Shaw  and  Schulze  were  negligent  in  that 
they  negligently  caused  the  said  tail  gate  to  be  left  in  such  a 
position  as  could  reasonably  have  been  anticipated  to  cause  damage 
to  the  Plaintiff. 

On  appeal,  the  broad  allegation  of  negligence  was  dealt 
with  under  the  principles  expressed  in  Donoghue  v.  Stevenson, 
[1932]  A.C.  562.  In  addition,  however,  counsel  dealt  with  the 
questions  of  a  master-servant  relationship  and  the  law  relat¬ 
ing  to  invitor  and  invitee.  This  was  because  the  learned  trial 
Judge,  in  his  reasons  for  judgment,  said: 

In  my  opinion  there  was  a  dual  relationship  of  (a)  invitor  and 
invitee,  and  (b)  master  and  servant.  The  plaintiff  is  entitled  to 
recover  under  either. 

With  respect,  I  can  find  nothing  in  the  evidence  to  support 
the  finding  of  a  master  and  servant  relationship  as  that  re¬ 
lationship  is  discussed  in  Mersey  Docks  &  Harbour  Bd.  v. 
Coggins  &  Griffiths  ( Liverpool )  Ltd.,  [1946]  2  All  E.R.  345. 

There  was  no  engagement  for  pay  (which  ordinarily  re¬ 
quires  proper  attention  to  the  job  on  pain  of  dismissal),  and 
no  real  authority  to  direct  and  control  the  manner  in  which 
the  plaintiff  was  to  act  in  furtherance  of  the  general  opera¬ 
tion.  In  the  cross-examination  of  Shaw  by  plaintiff’s  counsel, 
the  following  was  elicited: 

Q.  I  will  refer  to  page  12  of  the  examination  for  discovery, 
Questions  89,  90  and  so  on:  Do  you  remember  being  asked  these 
questions  and  making  these  answers,  witness?  (reading) 

“Question  89:  Or  did  you  sort  of  naturally  take  those  positions? 
Answer:  That  is  right.  It  could  have  been  Mr.  Schulze  up  on  the 
truck  or  me  in  the  garage. 

“Question  90:  ,ut  that  is  what  was  supposed  to  happen,  one  in 
the  garage,  one  on  the  truck,  and  one  loading?  Answer:  Yes. 

“Question  91:  It  fell  into  that  way  when  3  people  are  doing  it? 
Answer:  Yes.” 

While  it  is  true  that  Schulze  asked  Shaw  to  get  up  on  the 
truck  to  secure  th-  tail-gate,  in  the  circumstances  this  does 
not  appear  to  be  an  order  from  a  master  to  a  servant  but 
rather  a  simple  case  of  Schulze  properly  taking  the  lead  in 
organizing  the  work  of  loading  the  truck.  He  was  not  exer¬ 
cising  real  authority  in  directing  and  controlling  the  opera- 
f  'n  as  a  matter  of  right  and  as  a  master  of  his  servant. 

U  liile  a  master  must  provide  a  safe  system  of  work  for  his 
s  rvant,  in  my  opinion  no  master-servant  relationship  existed 

here. 
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The  learned  trial  Judge  said  plainly  that  wherever  there 
was  conflict  between  the  evidence  of  Huba  and  that  of  Schulze 
and  Shaw  he  preferred  and  believed  that  of  Huba.  Accord¬ 
ingly,  before  quoting  the  evidence  of  Shaw,  supra,  I  compared 
it  with  the  evidence  of  Huba.  There  does  not  appear  to  be 
any  conflict. 

While  Huba  was  not  asked  the  same  questions,  his  answers 
to  such  questions  as  were  put  to  him  show  that  Schulze  was 
busy  sorting  out  the  boxes  which  were  to  go  onto  the  truck 
(because  some  were  not  to  go),  and  “the  third  man”  was 
waiting  on  the  truck. 

Batt  on  The  Law  of  Master  &  Servant,  4th  ed.,  states  the 
law  clearly  at  n.  5 : 

There  are  two  essentials  in  the  relation  of  master  and  servant, 
namely:  (1)  the  servant  must  be  under  the  duty  of  rendering  per¬ 
sonal  services  to  the  master  or  to  others  on  behalf  of  the  master, 
otherwise  the  contract  is  a  contract  of  sale  of  goods  or  the  like; 
(2)  the  master  must  have  the  right  to  control  the  servant’s  work, 
either  personally  or  by  another  servant  or  agent.  (The  italics  are 
mine.) 

In  so  far  as  an  implied  contract  or  agreement  of  service  is 
concerned,  I  am  obliged  to  find,  with  respect,  that  the  circum¬ 
stances  in  the  case  at  bar  come  very  close  to  a  nudum  pactum. 
The  only  consideration  moving  from  Schulze  to  Huba  was 
“something  to  eat”,  and  I  do  not  feel  that  is  sufficient  con¬ 
sideration. 

Now,  with  regard  to  the  question  of  the  relationship  be¬ 
tween  invitor  and  invitee:  counsel  for  the  defendants  con¬ 
cedes  that  in  the  circumstances  Schulze  was  an  invitor  (al¬ 
though  Shaw  was  not)  and  Huba  was  an  invitee.  But  he 
argued  that  mere  knowledge  of  the  danger  ( sciens )  by  the 
invitee  is  enough  to  discharge  the  onus  on  the  invitor. 

In  London  Graving  Dock  Co.  v.  Horton,  [1951]  2  All  E.R. 
1,  Lord  Porter  says  at  p.  6 : 

The  difference  between  sciens  and  volens  has  by  now  been  firmly 
established,  but  where  the  exact  line  is  to  be  drawn  is  a  matter  of 
more  difficulty.  The  accurate  demarcation,  however,  in  my  opinion, 
need  not  be  laid  down  in  the  present  case,  since  it  is  enough  to 
protect  the  invitor  from  liability  if  he  proves  that  the  invitee  knew 
and  fully  appreciated  the  risk. 

Lord  Normand,  at  p.  10  of  the  same  report,  states : 

Judicial  dicta  in  support  of  the  view  that  warning  is  a  discharge 
of  the  invitor’s  duty  generally  are  not  lacking  and  they  are  of  high 
authority.  Thus,  in  Cavalier  v.  Pope,  [1906]  A.C.  428  Lord  Atkin¬ 
son  said  at  p.  432  of  lndcrmaur  v.  Dames  (1866),  L.R.  1  C.P.  274: 

“.  .  .  one  of  the  essential  facts  necessary  to  bring  a  case  within 
that  principle  is  that  the  injured  person  must  not  have  had  knowl¬ 
edge  or  notice  of  the  existence  of  the  danger  through  which  he  has 
suffered.  If  he  knows  the  danger  and  runs  the  risk  he  has  no  cause 
of  action.” 

In  Brackley  v.  Midland  Ry.  Co.  (1916),  85  L.J.K.B.  1596,  Swinfen 
Eady,  L.J.,  and  Bankes,  L.J.,  expressed  the  same  opinion,  pp.  1606, 
1608.  So  also  did  Viscount  Maugham  in  Griffiths  v.  Smith  [1941] 

1  All  E.R.  66  at  p.  74. 

When  there  is  already  knowledge,  notice  or  warning  will  have  no 
effect  and  the  omission  of  it  can  do  no  harm.  (The  italics  are 
mine.) 

Lord  Justice  Denning  in  Christmas  v.  Gen’l  Cleaning  Con^ 
tractors  Ltd.,  [1952]  1  All  E.R.  39,  sums  up  the  Horton  de¬ 
cision  at  p.  41  as  follows : 

The  decision  of  the  House  of  Lords  in  London  Graving  Dock  Co., 
Ltd.  v.  Horton  shows  that  an  occupier  can  allow  his  premises  tp 
remain  defective  and  dangerous  with  impunity  so  long  as  he  gives 
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(workmen)  warning  of  the  risk  or  the  danger  ta  so  obvum*  that 
they  must  be  aware  of  it.  (The  italics  are  mine.) 

It  appears  to  me  to  be  well  established  that  sciens  on  the 

part  of  the  invitee  is  sufficient,  in  cases  involving  invitor  and 
invitee,  to  relieve  the  invitor  from  the  liability  imposed  on 
him. 

In  the  present  case  Huba,  having  helped  to  put  up  the  tail¬ 
gate  into  its  precarious  position,  obviously  had  knowledge  of 
the  situation.  It  was  argued  that  since  Schulze  had  asked 
Shaw  to  secure  the  tail-gate,  and  Shaw  had  climbed  into  the 
truck  for  that  purpose,  Huba  was  entitled  to  assume  that  the 
tail-gate  was  secure  in  the  absence  of  any  warning  from 
Shaw  that  he  had  not  in  fact  been  able  to  fasten  the  tail-gate 
in  the  open  position. 

In  the  circumstances  I  do  not  think  Huba  was  entitled  to 

ly  blindly  on  Schulze’s  direction  to  Shaw  to  "secure  the 
tail  gate”  or  to  rely  on  Shaw  to  tell  him  eVery  time  he  came 
back  with  another  load  that  the  tail-gate  was  still  not  fastened. 

Huba  said  at  one  point  that  he  started  in  with  the  loading 
because  Schulze  told  him  everything  was  okay  to  go  ahead. 
This  might  have  some  force  of  logic  if  it  were  not  for  the 
fact  that,  as  I  have  said,  Hub  was  a  man  38  years  old,  look¬ 
ing  at  this  tail-gate  and  sem'o  '  ror  himself  how  it  was  bal¬ 
anced  regardless  of  what  an  1  ,dy  told  him. 

With  respect,  I  am  of  the  opi  .  n  that  this  argument  is 
simply  playing  mental  chess  with  tnree  legal  pawns.  It  is  a 
case  of  inventing  implied  undertakings  and  duties  in  an  ef¬ 
fort  to  award  compensation  to  a  man  who  admittedly  was 
seriously  injured  in  the  accident.  But  from  a  broad  realistic 
view  it  must  be  allowed  that  this  was,  after  all,  a  most  com¬ 
monplace  everyday  type  of  undertaking.  The  maxim  ubi  jus, 
ibi  remedium  does  not  mean  that  wherever  injury  is  suf¬ 
fered  someone  else  must  pay. 

The  learned  trial  Judge,  in  his  reasons  for  judgment,  ac¬ 
cepts  the  evidence  of  Huba  in  preference  to  that  of  Shaw  and 
Schulze.  Huba  said  he  had  “never  worked  with  trucks  like 
' In  his  reasons  the  trial  Judge  said:  "I  accept  the  state¬ 
ment  that  none  of  the  three  parties  knew  or  had  knowledge 
about  this  truck.”  But  it  was  Huba  himself  who  outlined  the 
various  construction  jobs  on  which  he  had  worked  and,  with 
respect,  I  must  say  that  it  takes  no  great  imagination  or  high 
level  of  intelligence  for  a  man  38  years  of  age  to  watch  out 
for  his  own  safety.  If  he  had  never  worked  with  this  type  of 
truck  before,  even  on  various  construction  jobs,  that  would  be 
all  the  more  reason  for  him  to  be  wary  of  it.  He  knew  from 

helping  to  lift  the  tail-gate  that  it  was  very  heavy  and  he 
could  see  from  looking  at  it  in  broad  daylight  that  it  was  in 

a  risky  position. 

The  onus  is  on  the  invitee  Huba  to  prove  that  the  invitor 
Schulze  was  negligent  and  that,  as  far  as  Shaw  was  con¬ 
cerned,  Shaw  was  negligent  in  failing  to  warn  Huba. 

Without  indulging  in  fantasy,  this  case  is  not  too  different 
from  the  illustration  of  a  man  helping  his  neighbour  to  put 
on  storm  windows  As  an  annual  enterprise,  this  often  re¬ 
quires  someone  t  clean  and  carry  the  windows  up  from  the 
basement ;  someone  to  ease  the  windows  up  the  ladder  to  the 
second  storey;  and  someone  inside  the  house  to  try  to  hook 
the  windows  in  place.  In  the  course  of  the  operation  it  is  not 
uncommon  for  the  man  on  the  ladder  to  have  the  window  slip 
or  fall,  injuring  him  and  breaking  the  window.  But  in  such 
an  event  (as  in  this  case)  it  is  not  only  a  matter  of  accident 
that  the  window  should  slip  or  drop,  but  it  is  a  matter  of  ac¬ 
cident  as  to  which  one  of  the  three  would  be  the  one  on  the 
ladder  and  holding  the  window. 


-  82  - 


The  general  argument  based  on  Donoghue  v.  Stevenson, 
supra,  presents  no  difficulty  so  far  as  I  am  concerned. 

Again  quoting  from  London  Graving  Dock  Co.  v.  Horton, 
[1951]  2  All  E.R.  1,  with  respect,  I  adopt  the  words  of  Lord 
Porter  at  p.  7  as  follows : 

The  argument  based  on  Donoghue  V.  Stevenson  can  be  more 
rapidly  disposed  of.  The  pursuer  in  that  case  had  purchased  from 
a  middle-man  a  bottle  of  ginger  beer  into  which  a  snail  had  crept, 
and  was  made  ill  by  drinking  the  contents.  She  did  not,  however, 
sue  the  vendor,  but  proceeded  against  the  original  manufacturer, 
alleging  that  he  ought  to  have  contemplated  that  the  ginger  beer 
would  in  the  ordinary  course  reach  the  lips  of  the  pursuer  without 
any  intermediate  examination  and  that  he  was  negligent  in  not 
ensuring  that  the  bottle  had  been  kept  clean  before  the  ginger  beer 
was  inserted.  Your  Lordships’  House  held  that,  assuming  the  facts 
alleged  to  be  true,  the  manufacturer  would  have  escaped  if  it  was 
natural  to  expect  that  the  intermediate  vendor  would  take  care  to 
see  that  the  contents  were  in  order.  The  pursuer,  however,  could 
recover  from  the  manufacturer  because  such  an  examination  was 
not  to  be  expected.  The  law  required  him  to  be  careful  not  to  run 
the  risk  of  injuring  a  person  whom  he  contemplated,  or  ought  to 
have  contemplated,  as  likely  to  be  injured  by  his  negligence,  but 
an  examination  by  the  retail  vendor,  if  rightly  expected,  could  be 
relied  on  by  the  manufacturer  and  would  have  been  a  complete 
answer  to  the  claim.  Still  more  so  would  knowledge  by  the  pur¬ 
chaser  of  the  true  position. 

Whole  chapters  might  be  written  concerning  the  legal 
relationships  of  the  one  person  to  the  others,  and  examples 
might  be  multiplied  as  well.  But  in  my  opinion,  in  the  light  of 
the  evidence  we  have  in  this  case,  the  injury  was  simply 
caused  by  a  most  unfortunate  pure  accident. 

I  would  allow  the  appeal  and  dismiss  the  plaintiff’s  action, 
with  costs  here  and  below.  In  the  circumstances  it  is  not 
necessary  for  me  to  deal  with  the  question  of  the  quantum  of 
damages. 

Appeal  dismissed. 
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Chapter  II:  The  Scope  of  Employment 


o>TTI3TONI  v.  THOMAS.  Supreme  Court  of  Canada.  [1932] 

S.C.R.  145. 

Appeal  from  the  decision  of  the  Court  of  Appeal 
for  British  Columbia  reversing  the  Judgment  of  the  trial  Judge 
McDo  aid  J.f  and  dismissing  the  appellant's  action  for  damages 
resulting  from  the  alleged  negligent  driving  of  an  automobile 

by  the  respondent  Claude  Thomas, 

LAMONT  J,  The  respondent,  Morgan  Thomas,  lives  at 
Steveston,  on  Lulu  Island,  an  hour's  drive  south  of  Vancouver, 
He  had  a  contract  to  deliver  milk  to  the  Fraser  Valley  Milk 
Producers  Association,  whose  place  of  business  (dairy)  was  in 
the  city  of  Vancouver,  but  farther  south  than  was  the  down¬ 
town  section  of  the  city.  This  milk  he  gathered  up  in  cans 
from  the  neighbouring  farmers,  took  it  to  the  dairy  in  a  motor 
truck,  exchanged  the  full  cans  for  empty  cans  and  distributed 
the  empty  cans  either  the  same  day  or  the  following  morning, 
to  the  farmers.  He  employed  his  son  Claude  Thomas  to  drive 
the  truck  and  del iver  the  milk. 

On  Christmas  day,  1029,  Claude  drove  his  truck  load 
of  milk  to  the  city  and  delivered  it  at  the  dairy,  where  he 
£ ished  unloading  about  one  o'clock.  He  had  orders  to  be 
back  home  at  3  p.m,,  when  the  family  Intended  having  their 
Christmas  dinner.  Instead  of  returning  home  from  the  dairy 
as  soon  as  he  had  delivered  the  milk,  as  was  his  custom, 

C  1  au|fe  went  to  the  basement  of  the  dairy  and  there  changed 
his  working  clothes  for  a  bettor  suit  (dressed  up)  and  then 
proceeded  to  drive  north  to  the  down-town  section  of  the  city, 
having  in  his  truck  the  empty  milk  cans.  He  drove  to  the 

•  cade  Cafe  where  he  had  his  dinner.  After  dinner  he  drove 
Ion  Hotel  to  see  his  friend  Fred  Reggy,  who  lived 

They  remained  at  the  hotel  a  short  time  and  then 

nt  two  or  three  hours  driving  around  the  city,  after  whioh 

two  boys  wont  to  the  Pantages  Theatre,  After  the  theatre 

thoy  cfeclded  to  go  to  visit  a  friend,  Smith  by  name,  on  the 
other  side  of  the  Union  Oil  Company's  premises.  Smith  was 
not  ai  home,  so  they  turned  to  come  back.  As  they  were  drlV" 
ing  back  Claude  Thomas  ran  down  and  severely  injured  the  apel- 
A t  the  time  the  accident  oocurrud,  Claude  was  driving 
west  on  Union  Street  headed  for  the  Dominion  Hotel,  taking 
1  red  Reggy  home.  After  leaving  Reggy  at  the  hotel  Claude 
drove  to  his  father's  farm, 

l ho  sole  question  in  this  case  Is i  Was  Claude  Thomas 
ct  t  h*)  time  of  the  acoident,  in  the  course  of  his  employment 
as  his  father's  truck  driver,  or  was  he.  as  It  is  nut  1  n 
some  of  the  cases,  "on  a  frolic  of  his  own?" 

I  he  contention  of  the  appellant  is  that  when  Claude 
>und  that  his  friend  Smith  was  not  at  homo  and  turnod  to 
come  back,  with  the  Intention  of  leaving  Fred  Reggy  at  the 
Dominion  Hotel  and  then  going  on  home  himself,  he  was  in  the 
course  of  his  employment  from  the  moment  he  started  back  from 
^  r  *  ^  a  house,  and  that  his  going  to  the  Dominion  Hotel  was 
n  mere  deviation  from  the  diroct  route  home,  which  does  not 
relieve  the  respondent  of  liability, 

the  other  hand,  the  respondent's  contention  is 
was  on  a  frolic  of  his  own  from  the  time  he 
and  drove  down  town  until  ho  ur rived  back  at  the 

•  minion  Hotel  I  ro  in  Smith's,  as  all  his  actions  during  t  ha  t 
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time  are  totally  inconsistent  with  his  being  engaged  on  his 
employer’s  ouslness. 

In  cases  of  this  kind  the  law  is  wel*l  settled.  A 
master  is  responsible  for  the  consequences  of  his  servant’s 
negligent  act  only  while  the  servant  is  on  his  master’s  busi¬ 
ness.  That  is  to  say r  the  master  is  responsible  for  the  re¬ 
sult  of  the  negligent  acts  of  his  servant  committed  in  the 
course  of  the  servant’s  employment.  The  difficulty,  however, 
is  to  determine  when  the  master’s  employment  has  ended  and  the 
servant’s  frolic  has  begun,  or,  as  in  this  case,  to  determine 
when  the  servant’s  frolic  ended  and  he  again  entered  upon  his 
master's  business.  .  . 

Can  it  reasonably  be  said  that  Claude  Thomas,  at 
the  time  of  the  accident,  was  doing  something  in  the  discharge 
of  his  duty  to  his  employer  directly  or  indirectly  imposed  upon 
him  by  his  contract  of  service,  or  arising  out  of  it?  Or, 
was  his  driving  west  on  Union  Street  so  connected  with  his 
duty  to  his  employer  as  to  be  a  mode  of  performing  that  duty? 
The  evidence,  in  our  opinion,  shews  the  very  opposite  to  have 
been  the  case.  When  the  two  boys  set  out  from  the  Dominion 
Hotel  and  drove  around  the  streets  for  two  or  three  hours,  they 
were  clearly  on  a  frolic  of  their  own.  So  were  they  also  when 
they  went  out  to  visit  Smith.  And,  as  in  Ml t  c  he  1 l  v.  C  rass- 
weller  (1853),  22  L.J.C.P.  100,  it  was  on  the  return  Journey 

(in  this  case  from  Smith's  to  the  hotel),  that  the  accident 
happened.  In  our  opinion,  this  frolic  cannot  be  said  to  ’ ave 
ended  until  they  returned  to  the  Dominion  Hotel  from  when*- 
they  started.  When  they  started  out,  Claude  was  on  a  journey 
separate  and  distinct  from  that  which  he  had  been  employed  to 
perform  by  his  father.  In  coming  back  to  the  hotel  he  was  not 
going  in  the  direction  of  his  father’s  farm  at  all,  but  away 
from  it.  In  order  to  have  the  visit  to  Smith’s  house  brought 
within  the  principle  of  the  "detour"  cases,  Claude  must  have 
been  on  his  father’s  business  at  the  time  he  started  to  go  to 
Smith’s.  This  clearly  was  not  the  case.  For  several  hours 
before  setting  out  to  make  the  visit,  the  boys  had  been  driv¬ 
ing  around  town,  or  at  the  theatre,  neither  of  which  pastimes 
was  in  any  way  connected  with  the  business  of  the  respondent. 
The  appellant  advanced  the  argument  that  it  was  Claude’s  duty 
to  take  the  truck  home  and  that  he  was  in  the  performance  of 
that  duty  when  he  started  back  from  Smith’s.  This  argument 
is  founded  on  two  answers  made  by  Claude  to  questions  put  to 
himi  he  was  asked  if  he  was  in  the  course  of  his  employment  at 
the  time  of  the  accident,  to  which  he  answered  "Yes".  As  that 
was  a  luxxeu  question  of  law  and  fact  and  the  very  question 
which  the  court  had  to  decide,  the  pronouncement  of  Claude  on 
the  question  could  not  be  very  helpful.  The  other  answer  re¬ 
ferred  to  what  he  was  doing  on  Union  Street.  The  evidence  is 
as  follows! 


The  court:  Q.  You  were  on  Union  street  going  west. 
What  was  your  course?  --A.  Well,  I  was  going  home  then. 

Mr.  Farris:  Q.  Well,  were  you  going  actually  home 
then  or  were  you  going  down  to  the  Dominion  Hotel  to  get  your 
friend  Reggy  home?  — A.  Well,  I  was  going  to  take  Reggy  home, 
Yes , 


Q.  And  that  was  not  in  the  direction  of  your  home? 


A.  No. 

Q.  And  so  you  were  not  going  home  at  that  time  at 
all?  A.  No. 

Q,  You  were  going  in  an  opposite  direction  from 
going  home  at  that  time?  A.  Yes. 
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The  learned  trial  judge  stated  that  he  did  not  acoept 

Claude’s  evidence  that  he  was  going  to  the  Dominion  Hotel, 
bu  ■.  aid  believe  that  he  was  going  home.  Of  course  he  was  going 
home  In  the  sense  that  he  intended  eventually  to  arrive  there 
but  in  our  opinion  the  evidence  that  he  was  at  the  time  of  the 
accident  taking  Fred  Reggy  back  to  his  hotel  is  too  strong  to 
permit  of  its  being  gainsaid.  This  is  not  a  case  of  deciding 
as  between  the  credibility  of  different  witnesses;  it  is  only 

the  credibility  of  Claude  Thomas  that  is  In  question,  and,  as 
for  deciding  which  part  of  his  story  is  the  more  probable,  an 
appellate  Judge  is  In  as  good  a  position  as  the  Judge  at  the 
trial.  In  his  judgment  in  the  court  below,  Mr,  Justice  Mar¬ 
tin  called  attention  to  a  recent  English  case,  Harrington  v. 
Shuttleworth  &.  Co.,  which  is  not  reported,  but  of  which  a 
note  appears  in  171  L.T.  Jo.  (24th  January,  1031),  which 

us  to  uphold  the  principle  laid  down  in  Ml tchel 1  v. 
Crass  we  Her.  There  the  chauffeur  had  driven  the  company's 
managing  director  to  the  Carleton  Hotel  and,  on  his  way 
back  to  the  garage,  instead  of  taking  one  of  the  orthodox 
routes,  he  made  a  detour  of  two  miles  out  and  two  miles  back 
to  pick  up  the  young  lady  to  whom  he  was  engaged.  During 
the  course  of  that  detour  he  ii.jured  the  plaintiff  through 
his  negligent  driving.  Lord  Justice  Scrutton  held  that  the 
detour  was  not  in  the  course  of  the  man’s  employment  and  was 
a  frolic  for  which  the  employer  could  not  be  held  liable. 

In  the  case  before  us  the  duty  of  Claude  Thomas 
was  to  drive  the  truck  homo  after  delivering  the  milk.  In¬ 
stead  of  doing  that  he  made  an  lndenendont  lourney  out  to 
Smith's  and  back,  in  the  course  of  which  the  appellant  was 
injured  by  his  negligent  driving.  For  the  consequences  of 
that  negligent  act,  the  respondent,  in  our  opinion,  cannot  be 
held  liable.  We,  therefore,  agree  with  the  court  below  and 
dismiss  the  appeal  with  cost3. 


■Appeal  dismissed , 

[O'Connor  J.  in  D  raun  v.  The  King,  Cl  947]  1  D.L.R, 
732  (Exch.Ct.)  with  reference  to  the  Battistoni  case  said: 

It  is  quite  clear  from  the  Judgment  that  the  frolic  ended 
at  the  Dominion  Hotel  and  at  that  point  the  driver  again 
entered  upon  the  master's  business.  Therefore,  to  re-enter 
upon  the  service  of  tho  master,  it  was  not  necessary  for  the 
driver  to  go  south  to  the  dairy,  or  to  reach  a  point  on  the 
route  between  tho  dairy  and  the  farm.  Once  the  driver  started 
to  return  home  from  the  Dominion  Hotel,  although  he  was  still 
some  distance  north  of  tho  dairy  and  also  north  of  the  route 
between  the  dairy  and  the  farrjj,  he  was  then  on  his  master's 
Ho,  accordingly,  hold  that  a  servant  employed  to 
and  dispose  of  garbage  and  who,  after  disposing  of 
the  garbage,  drove  away  from  hla  place  of  employment  to  a 
brewer's  warehouse  to  obtain  a  refund  on  empty  bottles,  re¬ 
entered  his  employment  when  he  left  the  warehouse  with  the 
ntentlon  of  returning  to  his  place  of  employment.  See  also 
Merritt  v.  Hepenstal  (1895),  25  S.C.R.  150. J 
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NEWMAN  v.  TERDIK  [1953]  1  D.L.R.  422  (Ont.C.A.) 


The  judgment  of  the  Court  was  delivered  by 

F.  G.  MacKay  J.A. : — This  is  an  appeal  from  the  judgment 
of  Smily  J.  dismissing  the  action,  which  is  for  damages  result¬ 
ing  from  an  automobile  accident. 

The  facts  are  fully  set  out  in  the  judgment  of  the  learned 
trial  Judge  and  may  be  briefly  summarized  as  follows :  The 
defendant  was  the  ownep  of  an  automobile  which  was  at  the 
time  of  the  accident  being  driven  by  one  Perkinson.  It  was 
admitted  that  the  negligence  of  Perkinson  in  the  operation  of 
the  automobile  was  the  sole  cause  of  the  accident  which  caused 
the  injuries  of  the  plaintiffs  and  the  damage  to  the  automo¬ 
bile  of  the  plaintiff  Maurice  Newman. 

The  defendant,  Terdik,  wras  the  owner  of  a  tobacco  farm  on 
which  there  were  two  groups  of  kilns  for  drying  tobacco.  The 
two  groups  of  kilns  were  approximately  one-half  mile  apart  and 
there  was  a  farm  lane  connecting  them. 

Terdik  had  employed  Perkinson,  a  United  States  citizen  who 
ordinarily  livecfln  North  Carolina,  as  a  tobacco-curer.  The 
terms  of  the  employment  were  that  Perkinson  should  be  paid 
his  travelling  expenses  from  North  Carolina  to  Simcoe,  Ontario, 
and  the  expenses  of  his  return  to  North  Carolina  after  comple¬ 
tion  of  the  tobacco-curing,  the  sum  of  $90  per  week  and  his 
board  while  working  for  Terdik.  He  commenced  working  on 
August  4,  1951,  and  September  13,  1951..  the  date  of  the  ac¬ 
cident,  was  his  last  day  of  employment.  The  tobacco  kilns  re¬ 
quired  very  frequent  inspections.  After  Perkinson ’s  arrival, 
he  complained  that  the  distance  between  the  two  groups  of  kilns 
was  too  far  to  walk  and  an  arrangement  was  made  with  Terdik 
that  he  was  to  have  the  use  of  Terdik ’s  automobile  to  travel  be¬ 
tween  the  two  groups  of  kilns. 

The  learned  trial  Judge  found,  on  evidence  which  fully  jus¬ 
tified  these  findings : 

(1)  that  Terdik  gave  Perkinson  explicit  instructions  that  he 
was  to  use  the  automobile  only  on  the  farm  lane  between  the 
kilns  and  that  he  was  not  to  go  on  the  highway  with  the  auto¬ 
mobile; 

(2)  that,  without  the  knowledge  or  permission  of  Terdik, 
Perkinson  on  September  13,  1951,  while  visiting  the  kilns  fur¬ 
thest  from  the  farm  buildings,  took  the  automobile  on  to  the 
highway  and  proceeded  to  Simcoe  and  thence  to  a  point  about 
four  miles  east  of  Delhi  where  the  accident  occurred;  and^ 

(3)  that^the  business  on  which  Perkinson  was  engaged Vhen 
he  took  the  automobile  away  from  the  farm  and  became  in¬ 
volved  in  the  accident  was  his  own,  private  .business  and  was 
not  in  any  way  connected  with  his  duties  as  an  employee  of 
Terdik. 

It  was  argued  by  plaintiff’s  counsel,  both  at  the  trial  and  on 
appeal,  that  the  defendant  was  liable  on  three  grounds : 

(a)  that  Perkinson  was  an  employee  of  Terdik  at  the  time  of 
the  accident; 

(b)  that  Perkinson  was  the  chauffeur  of  Terdik  within  the 
meaning  of  s.  50  of  the  Highway  Traffic  Act,  R.S.O.  1950,  c. 
167;  and 

(c)  that  under  s.  50,  Perkinson  having  obtained  pos¬ 
session  of  the  car  with  the  consent  of  the  owner  Terdik,  the 
owner  was  liable  for  any  damage  caused  by  the  negligent  opera¬ 
tion  of  the  car  while  it  was  in  Perkinson ’s  possession  irrespec¬ 
tive  of  whether  it  was  being  used  or  operated  contrary  to  the 
owner’s  express  instructions,  i/ 
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The  learned  trial  Judge  found  against  the  plaintiffs  on  all 

of  these  grounds. 

In  regard  to  the  first  ground,  the  plaintiffs  clearly  cannot 
succeed  once  it  has  been  held  that  he  was  not  acting  in  the 
course  of  his  duties  as  an  employee  of  the  owner  at  the  time 
of  the  accident../ 

The  second  proposition  is  also  untenable  on  the  facts  of  this 
case.  Perkinson  was  being  paid  as  a  tobacco  curer.  The  use 
of  the  car  was  only  incidental  to  his  employment  and  he  was 
not  receiving  any  additional  wages  or  compensation  for  the 
operation  of  the  car:  D’ Alessandro  v.  Minden,  [1943],  4  D.L.R. 
259,  O.R.  418. 

On  the  third  ground,  the  plaintiffs’  argument  is  that  Perkin¬ 
son ’s  original  obtaining  of  possession  of  the  car  on  the  morn¬ 
ing  in  question  having  been  with  Terdik’s  consent,  and  his 
possession  of  it  having  continued  without  any  break  up  to  the 
moment  of  the  accident,  he  was  in  possession  of  it  with  the  de¬ 
fendant’s  consent  so  as  to  make  the  defendant  liable  under  s. 
50  of  the  Highway  Traffic  Act,  even  though  the  defendant  had 
not  consented  to  the  particular  manner  of  its  operation  at  the 
time,  that  is,  to  its  being  operated  by  Perkinson  on  a  public 
highway. 

It  was  argued  that,  because  ,  ior  to  1929  the  predecessor 
section  of  the  present  s.  50  of  tl  ighway  Traffic  Act  con¬ 
tained  the  words  “at  the  time  of  such  violation’’,  (a)  all  deci¬ 
sions  prior  to  1930  were  obsolete,  and  (b)  the  deletion  of  these 
words  showed  a  clear  intent  of  the  Legislature  that  the  own¬ 
er’s  consent  need  not  relate  to  the  time  of  the  accident  or  the 
manner  of  operation  of  the  car  at  that  time  but  was  a  sufficient 
consent  if  it  related  only  to  the  time  when  the  driver  obtained 
possession  of  the  motor  car. 

I  do  not  think  that  the  deletion  of  these  words  affected  the 
meaning  of  the  section.  Prior  to  1929  s.  41  of  R.S.O.  1927,  c. 
251,  made  the  owner  liable  for  penalties  under  the  Act  and  also 
made  him  liable  for  damages  provided  they  arose  by  reason  of 
a  violation  of  the  Act  or  Regulations.  From  1930  on  there 
were  separate  sections  dealing  with  liability  of  the  owner  for 
penalties  and  his  liability  for  damages.  These  sections  are  now 
ss.  49  and  50  of  the  present  Highway  Traffic  Act.  The  words 
“at  the  time  of  the  violation”  are  still  contained  in  s.  49.  It  is 
obvious  that  the  word  “violation”  is  not  appropriate  for  use 
in  s.  50  as  there  may  be  civil  liability  without  breach  of  any 
specific  provision  of  the  Act  or  Regulations. 

Section  50  deals  only  with  liability  for  damages  arising 
by  reason  of  the  negligent  operation  of  a  motor  car  on  a  high¬ 
way.  Used  in  this  context,  the  words  “without  the  owner’s 
consent  in  the  possession  of  some  person  other  than  the  ovrner 
or  his  chauffeur”  can  only  be  referable  to  possession  on  a  high¬ 
way. 

That  the  deletion  of  the  words  “at  the  time  of  the  violation” 
did  not  affect  the  meaning  of  the  section  was  the  view  taken 
by  Hasten  J.A.  in  his  dissenting  judgment  in  the  case  of 
Thompson  v.  Bourchii  ,  [1933],  3  D.L.R.  119  at  pp.  122-3,  O.R. 

529  at  p.  533,  where  he  said : 

“While  s.  41(a)  does  not  contain  the  words  ‘unless  at  the 
time  of  such  violation,’  yet  nevertheless,  in  my  opinion,  the 
crucial  moment  is  the  instant  when  the  negligence  occurs  .  .  .  . 

“Further  reasons  for  the  view  which  I  have  expressed  arise 
from  the  consideration  of  the  words  of  the  statute  itself.  The 
statute  creates  liability  in  the  owner  only  ‘by  reason  of  negli¬ 
gence  in  the  operation  of  such  motor  vehicle  on  a  highway .’  ” 
(The  italics  are  mine.) 

The  other  members  of  the  Court  in  that  case  did  not  deal  with 

is  point  as  it  was  held  that  there  was  consent  to  drive  on  a 

highway. 

The  meaning  of  the  word  “possession”  was  discussed  in 
mpson  v.  Bourchier  and  recently  in  Marsh  v.  Kulchar, 


88  - 


[1952],  1  D.L.R.  593,  1  S.C.R.  330.  I  think  it  ifl  clear  from  the 
reading  of  these  cases  and  of  Hirshman  v.  Beal  (1916),  32 
D.L.R.  680  at  pp.  689-90,  28  Can.  C.C.  319  at  pp.  328-9,  38 
O.L.R.  40  at  p.  51,  that  possession  can  change  from  rightful 
possession  to  wrongful  possession,  or  from  possession  with  con¬ 
sent  to  possession  without  consent,,  without  any  change  in  the 
actual  physical  possession  of  the  chattel.  In  Hirshman  v.  Beal 
Masten  J.A.  refers  to  the  definition  of  theft  as  set  out  in  s.  347 
of  the  Cr.  Code,  particularly  s-s.  (4),  which  is  as  follows:  “It  is 
immaterial  whether  the  thing  converted  was  taken  for  the  pur¬ 
pose  of  conversion,  or  whether  it  was,  at  the  time  of  the  con¬ 
version,  in  the  lawful  possession  of  the  person  converting.” 

This  was  also  the  law  in  cases  of  convei’sion  under  the  com¬ 
mon  law. 

Whether  the  owner  of  a  motor  car  has  satisfied  the  onus  of 
showing  that  his  car  at  the  time  of  the  accident  was  on  the 
highway  in  the  possession  of  some  other  person  without  his 
consent  is  a  question  of  fact  to  be  determined  on  the  evidence 
in  each  case,  and  in  this  case  I  think  the  learned  trial  Judge, 
on  the  evidence  that  Terdik  not  only  had  not  consented  to 
Perkinson  using  his  car  on  the  highway  but  had  expressly  for¬ 
bidden  sucli  use,  was  right  in  holding  that  there  was  no  consent 
to  the  use  of  his  motor  car  within  the  meaning  of  s.  50  of  the 
Highway  Traffic  Act. 

In  coming  to  these  conclusions,  I  have  read  the  following 
cases  referred  to  us  by  counsel  in  the  course  of  argument :  Le 
Bar  v.  Barber,  [1923]  3  D.L.R.  1147,  52  O.L.R.  299;  Hirshman 
v.  Beal,  supra;  Wainio  v.  Beaudreault,  [1927]  4  D.L.R.  1131, 

61  O.L.R.  356;  Kuhmo  <&  Laakso  v.  Heiberg,  [1931],  4  D.L.R. 

323,  O.R.  630;  Thompson  v.  Bourchier,  supra;  Vancouver  Mo¬ 
tors  U -Drive  Ltd.  v.  Walker ,  [1942],  4  D.L.R.  399,  S.C.R.  391; 

Mowe  v.  Perraton,  [1952]  1  All  E.R.  423;  Lloyd  v.  Milton, 

[1937]  3  W.W.R.  504;  [1938],  3  D.L.R.  702,  S.C.R.  315;  Sebzda 
v.  Hupka,  [1950],  2  D.L.R.  185;  D’ Alessandro  v.  Minden, 
supra;  Clayton  v.  Raitar  Transport  Ltd.,  [1948],  4  D.L.R.  877, 

O.R.  897;  Lockhart  v.  Stinson  c6  C.P.R.,  [1941],  2  D.L.R.  609, 

S.C.R.  278,  52  C.R.T.C.  161;  affd  [1942],  3  D.L.R.  529,  A.C. 

591,  54  C.R.T.C.  321;  Laycock  v.  Grayson  (1939),  55  T.L.R. 

698;  W.  W.  Sales  Ltd.  v.  Edmonton,  [1942],  4  D.L.R.  196, 

S.C.R.  467;  Bickell  v.  Blewett  (1931),  40  O.W.N.  136;  Hamilton 
v.  Rodgers,  [1949]  O.W.N.  156;  Herron  v.  Langford,  [1949] 

O.W.N.  753;  Battistoni  v.  Thomas,  [1932],  1  D.L.R.  577,  S.C.R. 

144;  St.  Helens  Colliery  Co.  v.  Hewitson,  [1924]  A.C.  59;  Goh 
Choon  Seng  v.  Lee  Kim  Son,  [1925]  A.C.  550;  Moreau  v. 

Labelle,  [1934]  1  D.L.R.  137,  [1933]  S.C.R.  201;  Bennetto  v. 

Leslie,  [1950]  O.R.  303;  Malbouf  v.  The  King,  [1948],  4  D.L.R. 

171,  Ex.  C.R.  523;  Marshall  v.  Mulvie,  [1937]  O.W.N.  690,  and 
Walker  v.  Martin,  45  O.L.R.  504. 

The  plaintiffs  also  appeal  on  the  ground  that  the  damages 
awarded  were  inadequate.  On  the  evidence  I  cannot  find  that 
the  learned  trial  Judge  erred  in  principle  in  awarding  the  gen¬ 
eral  damages  he  did  and,  although  they  seem  somewhat  low  hav¬ 
ing  in  mind  the  very  serious  injuries  suffered  by  the  plaintiffs, 
they  are  not  so  inadequate  as  to  warrant  interference  by  the 
Court. 

I  would  therefore  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

The  legislation  discussed  in  this  case  is  now  Highway 

Traffic  Act,  R.S.0.  1970,  c.  202,  s.  132(1/ 

132.— (1)  The  owner  of  a  motor  vehicle  is  liable  for  loss  or  Liability  for 
damage  sustained  by  any  person  by  reason  of  negligence  in  the  .iaTn'^e 
operation  of  the  motor  vehicle  on  a  highway  unless  the  motor 

vehicle  was  without  the  owner's  consent  in  the  possession  of  some 
person  other  than  the  owner  or  his  chauffeur,  and  the  driver  of  a 
motor  vehicle  not  being  the  owner  is  liable  to  the  same  extent  as 
the  owner.  R  S  O.  i960,  c.  172,  s.  105(1). 
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TWINE  v.  BEAN’S  EXPRESS.  LIMITED.  Court  of  Appeal.  1940. 

T.L.R.  458.  ; 

This  was  the  appeal  of  the  plaintiff,  the  widow 
an,*!  legal  personal  representative  of  a  man  who  was  killed 
as  the  result  of  an  accident,  from  the  decision  of  Mr.  Justiqe 
Uthwatt,  sitting  as  an  additional  Judge  of  the  King’s  Bench 
Division,  in  an  action  in  which  the  plaintiff  claimed  damages 
at  the  defendants,  Bean’s  Express  Limited,  under*  the 
Fatal  Accidents  Acts,  1846  to  1908,  for  the  benefit  of  her- 
ae  -i.  and  her  two  infant  children,  and  under  the  Law  Reform 
(Miscellaneous  Provisions)  Act,  1934,  for  the  benefit  of  her 
husband’s  estate. 

By  an  arrangement  between  the  defendants  and  the 
Post  Office  Savings  Bank  the  defendants  provided  for  use  by 
the  bank  a  commercial  van  and  a  d r 1 ve r—  —  H a r r i son  —  on  terms 

driver  of  the  van  remained  the  servant  of  the  defendants 

it  being  part  of  the  bargain  between  the  defendants  and  the 
bank  that  the  defendants  accepted  no  responsibility  for  in¬ 
jury  suffered  bv  nersons  riding  In  the  van  who  were  not  in 
the  emoloyment  of  the  defendant  The  standing  instruc¬ 

tions  to  the  defendants*  drive  ,  which  had  been  duly  brought 
to  the  attention  of  Harrison,  prov  tied  that  no  persons,  (with 
certain  exceptions  not  applicable  in  this  case)  wore  allowed 
to  travel  on  the  company's  commercial  vehicles. 

On  April  0,  1944,  Twine,  a  mail  porter  employed  by 
the  bank,  who  had  occasion  in  the  course  of  his  duties  to  go 
f®om  the  bank’s  headquarters  at  Hammersmith  to  a  branch  office 
in  Kensington,  took  a  lif^  back  from  the  branch  in  the  van 
which  was  duly  engaged  on  an  authorized  Journey.  Twine  did 
so  with  the  assent  of  the  driver,  but  was  not  authorized  by 
the  bank  to  travel  on  the  van.  He  had  in  fact  drawn  3d,  to 
over  his  bus  fare  to  the  branch  and  back.  He  had  travelled 
the  van  on  several  previous  occasions.  There  was  at  all 
material  times  on  the  dash-board  of  the  van  a  notice:  "No 
unauthorized  person  is  allowed  on  this  vehicle.  By  order. 

Bean's  Express,  Limited",  and  on  the  roof  of  the  van,  above 
dV iver's  seat,  another  notice  stating  that  drivers  had 
Instructions  not  to  allow  unauthorized  travellers  on  the  van, 
and  that  in  no  event  would  the  defendants  bo  responsible  for 
damage  happening  to  them.  The  driver  had,  on  the  occasion  of 
a  former  ride  in  the  van  by  Twine,  told  him,  in  substance, 
that  he  travelled  at  his  own  risk.  Owing  to  the  negligent 
driving  of  the  driver,  an  accident  occurred  resulting  in 
Twine ' s  deat  h. 

Mr.  Justice  Uthwatt  held  that  the  defendants  owed 
no  duty  to  the  deceased  man  and  that  the  action  accordingly 
failed.  The  plaintiff  appealed. 

LORD  GREENE,  M.R,  The  plaintiff  can,  of  course, 
only  succeed  if  she  can  show  that  her  husband's  unfortunate 
death  was  due  to  a  breach  of  duty  which  the  defendants  owed 

The  fact  that  the  driver  of  the  van  owed  a 
her  husband  cannot  help  tier  in  these  proceedings.  In 
inlon  the  case  is  a  clear  one.  The  deceased  man  was  on 
fondants'  van  in  circumstances  in  which  the  Judge  has 
fount  (.  d  I  do  not  see  that  he  could  have  found  otherwise) 
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that  he  had  no  right  to  be  there  at  all,  and  the  driver  of 

the  van  had  no  right  to  take  him  on  to  the  van.  Only  limited 

classes  of  persons  with  properly  authenticated  authority  were 
entitled  to  be  carried  on  the  van,  and  it  is  as  clear  as  pos¬ 
sible  that  the  deceased  man  was  not  one  of  those  persons,,.. 

That  being  so,  it  seems  to  me  there  is  an  end  of 

the  matter,  because  if  the  question  is  asked;  Was  the  driver, 

in  giving  a  lif*  to  the  deceased  man,  acting  within  the  soope 
of  his  emoloyment?  the  answer  is  clearly,  No.  He  was  doing 
something  which  he  had  no  right  whatsoever  to  do,  and  Qua 
the  deceased  man  he  was  as  much  on  a  frolic  of  his  own  aa  if 
he  had  been  driving  somewhere  on  some  amusement  of  his  own 
quite  unauthorized  by  his  employers.  His  employers  are  Bean^fl 
Express,  Limited,  and  part  of  the  confusion  which  has  arisen 
in  the  argument  is  caused  by  treating  the  driver  of  the  van 
as  though  he  was  in  some  way  employed  by  the  Post  Office,  He 
was  not,  H«  wa9  the  employee  of  the  Independent  contractors, 
and  when  he  ran  into  the  omnibus  (which  was  the  cause  of  the 
deceased  man's  death)  he  was  acting  as  a  driver  of  the  van  in 
the  course  of  his  employment.  Ho  was  employed  to  drive  the 
van.  That  does  not  mean,  as  Sir  Charles  Doughty  suggested, 
that  because  the  deceased  man  was  in  the  van  it  was  within 
the  scope  of  the  driver* s  employment  to  be  driving  the  de¬ 
ceased  man.  He  was  in  fact  doing  two  things  at  once.  He  was 
driving  his  van  from  one  place  to  another  by  a  route  which 
he  was  properly  talcing  when  ho  ran  into  the  omnibus,  and  in 
driving  the  van  he  was  acting  within  the  scope  of  his  employ¬ 
ment  ,  The  other  thing  which  ho  was  do  ini;  simultaneously  was 
something  totally  outsido  the  scope  of  Ills  employment  —  namely, 
giving  a  1 1 f to  a  no r son  who  had  no  right  whatsoever  to  do 

tb»r" 

In  my  opinion,  once  the  facts  are  understood,  the 
case  is  a  perfectly  simple  one,  and  there  is  only  one  answer 
to  it.  The  appeal  must  be  dismissed. 

[Morton  and  Tucker  L,JJ.  concurred, 3 
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CANADIAN  PACIFIC  RAILWAY  COMPANY  v.  LOCKHART.  Privy  Council. 

f'942]  A.C.  301;  3  D.L.R.  529.  ,  * 

LORD  THANKERTON.  This  appeal  concerns  solely 
the  responsibility  of  the  appellant  for  Injuries  received 
by  the  infant  respondent  owing  to  the  negligent  driving  of 
a  motor  car  owned  and  driven  by  one  Stinson,  omnloved  by 
appellant  as  a  carpenter  and  general  handy-man.  The 
action,  which  was  directed  against  Stinson  and  the  appel¬ 
lant,  was  tried  before  Rose  C.J.H.C,  and  Jury  in  January, 
1939.  The  Jury  found  that  the  accident  was  caused  by  Stin¬ 
son’s  negligence  and  assessed  the  damages  at  $10,000  to  the 
respondent  and  $500  to  his  father.  No  ouestion  was  left  to 
the  Jury  as  to  the  liability  of  the  appellant,  and  the 
learned  Judge  directed  Judgment  to  be  entered  against  Stin¬ 
son,  and  reserved  judgment  as  to  the  appellant’s  liability; 
on  July  12,  1030  [[1039]  O.R.  517],  the  learned  Judge  dis¬ 

missed  the  action  as  against  the  appellant,  holding  that  the 
driving  of  the  motor  car  was  not  in  the  course  or  within  the 
scope  of  Stinson's  employment  by  the  appellant.  An  appeal  by 
the  respondent  was  dismissed  by  the  Court  of  Appeal  for 
Ontario  on  December  15,  1039  [  1 1 1 4  0 ]  O.R.  140]  by  a  majority 

of  four  to  one.  On  a  further  appeal  by  the  respondent,  the 
Supreme  Court  of  Canada,  on  April  4,  1941  [[l04l]  S.C.R.278] 

unanimously  allowed  the  appeal,  and  directed  Judgment  to  be 
entered  for  the  respondent  against  the  appellant  for  the 
amount  awarded  by  the  Jury.  Hence  the  present  appeal  by  the 
appellant. 


Their  Lordahips  ore  content  to  take  the  material 
facts,  which  are  not  in  dispute,  from  the  judgment  of  Rose 
C.J.H.C.,  who  tried  the  case,  as  follows: 

defendant  Stinson  had  been  for  many  years 
the  defendant  company’s  service.  It  is  in  the  course  of 
eis  employment  to  make  repairs  of  many  kinds  to  the  company’s 
property,  movable  and  immovable.  Hio  immediate  superior  is 
the  foreman  of  the  bridge  and  building  department  at  the 
company's  works  at  West  Toronto,  and  his  own  headquarters 
are  at  those  works,  but  his  duties  take  hi*  from  time  to  time 
to  other  premleoa  of  the  company  In  and  out  of  Toronto,  all 
of  which  can  be  reached  by  tho  company's  lines  of  rails, 

"At  West  Toronto,  fitlnson  had  made  a  key  for  use 
in  a  lock  in  the  station  at  North  Toronto.  He  had  made  it 
f  ror^  a  pattern,  and  he  was  authorized  or  instructed  by  his 
go  to  North  Toronto  and  try  it  in  the  look.  He 
is  paid  by  the  hour,  and  would  have  been  paid  for  the  tine 
occupied  in  the  Journey, 

"The  Company  keeps  at  West  Toronto  vehiolea  of 
three  types  for  the  use  of  the  employees  In  connection  with 
tbeir  work;  a  ’speoder*,  a  * t rack-motor* ,  and  a  •hond-cor*, 
ull  of  which  run  oh  tho  company’s  rails;  and  sometimes,  when 
it  la  more  convenient,  a  man  proceeding  from  one  part  of 
Toronto  to  another  is  Instructed  or  permitted  to  travel  by 
t ram- car  and  la  furnished  with  tickets.  On  this  oocaeion 
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nothing  wae  said  an  to  how  Stlneon  was  to  not  to  Hort hTorontf | 
but  the  track-motor  and  the  speeder  were  in  the  shop,  avail¬ 
able  for  use,  and  the  fojreaan  assumed  that  the  t rook-motor 
would  be  used.  Stinson,  however,  had  a  motor-oar  of  hia 
own  nearby,  and,  without  communicating  hie  Intention  to  mny-tt 
one,  he  decided  to  use  it.  He  did  use  it,  and  on  hia  way  to 
North  Toronto  he  Injured  the  infant  plaintiff, 

"The  Company,  by  its  divisional  superintendent, 
and  over  hie  signature,  had  issued  two  notices  concerning 
the  use  by  its  employees  of  privately  owned  notor-cara  in 
connection  with  the  Company's  business.  The  first,  dated 
December  28,  1037,  was  as  follows; 

"•ALL  CONCERNED* 

"•The  use  by  employees  of  their  own  care  in 
connection  with  the  Company's  business  has  boon 
forcibly  brought  to  our  attention  by  possible  heavy 
claims  against  the  Company  in  recent  accidents,  and, 
after  a  check  up  of  the  situation  it  develops  that 
a  large  number  of  suoh  employees  do  not  carry  public 
liability  or  property  damage  insurance.  As  a  con¬ 
tinuance  of  this  practice  ia  likely  to  seriously 
involve  the  Company,  privately  owned  automobiles 
are  not  to  be  used  In  connection  with  the  Company's 
business  unless  the  owner  carries  insurance  against 
public  liability  and  property  damage  risks. 

"'Please  be  governed  accordingly, • 

"And  the  second,  dated  March  21,  1936  (l.e,. 

Just  less  than  four  months  before  the  aooident  which  gave 
rise  to  this  notion),  was  as  follows; 

"'ALL  CONCERNED; 

"•Referring  to  my  circular  letter  of  December 
26th, 1037,  regarding  the  use  of  privately  owned  auto¬ 
mobiles  not  covered  by  insurance  in  the  execution  of 
Company's  business, 

"'Since  then,  several  instances  have  come  to 
notice  where  employees  had  used  unprotected  auto¬ 
mobiles  contrary  to  the  instructions.  In  one  case, 
a  telegraph  messenger  undertook  to  use  an  automobile 
While  hie  bicycle  was  undergoing  repel te,  and  had  the 
misfortune  to  strike  and  injure  a  promipont  citiaen. 

As  a  result  a  heavy  claim  has  been  preferred  against 
the  Company  on  the  vround**  that  the  meauongsr  was 
♦  r  ®  n  a  »  r  t  *  n  /*  mmn*”''*'’  h««i  r  ss  at  the  time. 

"•It  is  a  serious  matter  to  involve  the  Company 
in  expenditures  of  this  nature,  and  all  concerned  must 
clearly  understand  that  eiutomobiles  not  adequately  n  ro- 
tected  by  insurance  must  not  be  used  In  the  execution 
of  Company's  business. 

'"Vfill  you  kindly  take  whatever  steps  are  neces¬ 
sary  to  see  that  the  instructions  in  this  regard  are 
being  adhered  to.' 
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"Copies  of  these  notices  had  by  the  foreman  at 
West  Toronto  been  read  to  his  men.  Including  Stinson,  and 
had  been  posted  up  and  left  posted  in  a  prominent  place  for 
all  to  see?  and  Stinson’s  attention  had  very  directly  been 
cal'  ad  to  the  order  on  one  occasion  when  an  act  of  dis¬ 
obedience  on  his  part  had  come  to  the  foreman’s  attention, 
one  breach  of  the  order  by  Stinson  seems  to  have  been 
^ly  breach  on  the  part  of  any  of  the  men  who  were  under 
tlf  orders  of  the  foreman  at  West  Toronto  which  had  come  to 
his  (the  foreman's  )  attention!  and  there  is  no  possibility 
of  finding  that  the  company  or  any  of  Stinson's  superiors  in 
the  company’s  service  had  winked  at  the  non-obaervance  of  the 
rule.  Had  there  been  evidence  upon  which  such  a  finding 
could  be  based,  a  question  as  to  the  fact  would  have  been 
submitted  to  the  jury,  Stinson  carried  no  insurance,  and 
when  he  set  out  for  North  Toronto  in  the  uninsured  car  he 
knew  he  was  doing  what  he  had  been  forbidden  to  do,’’ 

After  reviewing  the  authorities,  the  learned 
Judge  said  (p,  602):  "In  the  present  case,  to  say  that  it 

v/as  a  duty  of  the  defendant  Stinson  to  go  to  North  Toronto, 
that  he  went  negligently  and  t  his  negligence  caused  damage, 
and,  therefore  that  his  maste  Is  liable,  is  to  make  a 
plausible,  but,  in  ray  opinion,  an  Inaccurate  statement. 

After  much  consideration,  my  opinion  is,,, .that  the  driving 
of  a  privately-owned  and  uninsured  motor-car  was  not  an  act 
falling  within  the  class  of  acts  which  Stinson  was  author* 
ized  to  perform,  and,  therefore,  that  his  negligence  in  the 
handling  of  such  a  car,  even  at  a  time  when  he  was  engaged 
in  his  master’s  business,  does  not  bring  his  master  under 
liability.  It  may-«i ndeed ,  it  seems  p robabl e-- t hat  from  the 
notices  posted  up  there  is  to  be  inferred  a  permission  to 
drive  insured  carsf  but  I  do  not  think  that  the  case  can  be 
dealt  with  upon  the  footing  that  there  was  a  general  authority 
to  drive  motor-cars,  coupled  with  an  Instruction  to  see  to  it 
that  every  car  driven  was  adequately  covered.  The  company 
having  provided  means  of  transport,  1  think  it  v/as  not  in 
the-430uxse  ci  Stinson’s  employment  to  provide  other  meaTTi 
which  he  happened  to  preferj  and  that,  even  if,  from  the 
notices,  a  permission  to  drive  an  Insured  car  was  to  be  in¬ 
ferred,  that  permission  was  not  effective  to  bring  the  driv¬ 
ing  of  an  uninsured  car  within  the  scope  of  the  employment," 

The  learned  Judge  accordingly  dismissed  the 
case  as  ajainat  the  defendant  Company,  and  an  appeal  by  the 
plaintiffs  was  dismissed  by  the  Court  of  Appeal  for  Ontario 
on  December  15,  1930,  by  a  majority  of  four  Judges  to  one, 

Masten  JCA,,  In  whose  judgment  on  this  point  Middleton  and 
Glllanders  JJ,A,  concurred,  said,  after  a  reference  to  the 
two  circular  notices,  which  were  brought  to  Stinson’s  atten¬ 
tion: 


"Some  time  later  Stinson,  without  placing  in¬ 
duce  on  his  car,  used  it  again  in  disobedience  of  the 
res  ondent’a  prohibition.  This  occurrence  came  to  the 
notice  of  McLeod  and  Stinson  was  summoned  by  McLeod  and 
reprimanded.  The  details  of  that  Interview  do  not  appear 
the  evidence.  He  was  not  dismissed  but  remained  in  res- 

McLeod  had  not  authority  to  discharge  him, 
® u ’  ■  ^  -  in  son,  at  that  interview  with  his  superior  office^, 

’d  to  be  debarred  from  going  to  work  in  his  unin- 
oro  there  could  have  been  only  one  result,  viz,, 

1  he  re  can  be  only  one  Inference  drawn  from 
winuar.re  of  his  employment,  viz.,  that  the  scope  of 


-  94 


his  employment  was  thereafter,  by  his  consent,  definitely 
limited  by  excluding  any  right  to  travel  to  his  work  in  hie 

own  motor  so  long  as  it  remained  uninsured. 

"Yfhen  on  the  date  of  the  accident  in  question  he 
set  out  for  his  v/ork  by  driving  his  uninsured  car,  he  vio¬ 
lated  the  terms  of  his  implied  agreement,  disobeyed  the  pro¬ 
hibition  of  his  employer  and  was  guilty  of  wilful  misconduct 
for  his  own  convenience  and  purpose.  In  my  opinion,  the  act 
of  setting  out  on  his  Journey  in  his  uninsured  car  placed 
Stinson  outside  the  scone  of  his  authority  so  that  he  was  act¬ 
ing  not  as  a  servant  of  the  railway,  but  as  a  stranger  engaged 
on  his  own  enterprise," 

Fisher  J, A.  held  that  Stinson,  by  disobedience 
of  his  instructions,  In  operating  his  uninsured  motor  vehicle 
out  in  the  street  clearly  placed  himself  during  that  period 
out  of  the  control  of  his  master,  and  his  act  was  in  truth 
his  own  act,  and  not  his  master's,  and  his  act  was  not  only 
outside  the  course  and  scope  of  his  employment,  but  had  the 
effect  of  placing  himself  beyond  the  control  of  his  master, 
McTague  J.A.,  who  dissented,  after  a  review  of  the  cases, 
stated! 


"In  applying  the  principle  to  the  present  case, 
it  seems  perfectly  clear  that  in  transporting  the  key  from 
West  Toronto  to  North  Toronto  Stinson  v/as  about  his  master's 
business.  Did  he,  because  of  the  mode  of  transportation 
which  he  used,  divest  himself  of  the  character  of  servant  and 
become  a  stranger  to  his  employer?  I  do  not  think  so.  If  in 
the  course  of  his  trip  he  had  gone  off  on  a  venture  of  his  own 
and  injured  someone,  it  might  well  be  said  that  in  doing  that 
he  had  lost  his  character  of  servant.  On  the  occasion  in 
question  here  he  was  not  using  a  means  of  transportation  which 
in  itself  was  prohibited.  Ho  was  merely  disobeying  an  in¬ 
junction  of  his  employer  that  he  should  insure  his  car  and 
thus,  at  his  own  expense,  provide  praotical  indemnity  to  his 
j  smployer  for  liability  to  third  persons.  Disobedience  by  the 
j  servant  may  be  a  cause  for  dismissal  by  the  master,  but  lji  a  e 
is  not  a  defence  to  liability  of  the  master  to  third  persons 
lupder  the  doctrine  of  respondeat  superior, " 

On  appeal,  this  decision  was  unanimously  re¬ 
versed  by  the  Supreme  Court  of  Canada,  on  April  4,  1941,  and 

Judgment  was  entered  against  the  Company,  who  obtained 
special  leave  to  appeal  therefrom  to  His  Majesty  in  Council. 
The  opinion  of  Duff  C.J.C.  and  Davis  J.  was  delivered  by  the 
learned  Chief  Justice,  who  held  that  the  evidence,  as  it 
stood,  all  pointed  to  the  conclusion  that  the  Comoany’s 
officers  were  indifferent  to  the  observance  of  the  order  con¬ 
tained  In  the  circular  notices,  and  that  Stinson,  in  using 
his  automobile  in  the  Company's  service  on  the  occasion  in 
question,  had  U.Q  idea  that  he  was  not  acting  in  the  Company's 
Service,  and,  after  a  discussion  of  the  cases,  stated: 

"Here  Stinson  was  not  only  engaged  in  his  mas¬ 
ter'  a  service  at  the  time  he  was  driving  his  motorcar,  he 
was  performing  a  duty  of  the  service  in  getting  himself  con¬ 
veyed  to  the  place  where  it  was  his  duty  to  go.  He  was  on 
his  master's  business  in  conveying  himself  there  by  his  car, 
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unless  the  respondent1 s  contention  is  sound  that  by  reason  of 
order  and  the  absence  of  insurance  his  sot  in  driving  his 

oar  on  the  company's  business  was  of  such  a  character,  ns 
already  observed,  as  to  sever  the  relationship  of  service. 

That  I  have  dealt  with." 

The  judgment  of  Ripf  ret  and  Kerwin  JJ.  was 
delivered  by  Ker»/in  J  ,  who  held  that  he  wa$  entitled  to  draw 
the  inference  from  the  facte  that  Stinson  h^d  not  severed  hla 
relations  with  hi  3  employer,  the  railv<ay  company,  that  he  was 
performing  his  duty  to  his  toaster  in  going  to  Worth  Toronto, 
apd  was  using  a  conveyance  o(  u  kind  at  l*ast  impliedly  ; 

authorized  and  'as  acting  within  the  scope  of  his  employment. 
Crocket  J.p  after  referring  to  the  cases,  says: 

"If  the  question  were  not  concluded  by  the  undis¬ 
puted  and  Indeed  the  admitted  fact  that  Stinson  was  using  his 
car  in  Journeying  to  the  North  Toronto  Station  in  connection 
wl+h  and  in  furtherance  of  his  master's  business,  I  should  have 
thought  that  the  only  possible  inference  from  the  district  super¬ 
intendent's  circular  letters,  on  which  the  Judgment  a  quo  is  en¬ 
tirely  based,  was  that  he  and  11  other  employees  in  the  Toronto 
district  were  thereby  authorized  t  use  their  own  or  any  other 
privately  owned  cars  In  connection  with  their  master's  business, 
provided  that  they  were  insured  against  public  liability  and 
property  damage.  It  was  thus  in  no  sense  a  definite  prohibition 
against  the  use  of  motor  cars  in  connection  with  the  respondent's 
business,  but  a  purely  conditional  or  contingent  prohibition 
apparently  made  for  no  other  purpose  than  that  of  transferring 
from  the  master  to  the  automobile  insurance  companies  the  obli¬ 
gation  of  paying  for  injuries  resulting  to  third  persons  from 
the  negligence  of  its  servants  while  engaged  in  the  orosecution 
of  its  business,  and  one  which  clearly  recognized  the  right  of 
respondent's  employees  to  use  motor  cars  so  insured  for 
at  purpose.  I  should  have  had  no  hesitation  in  holding  that 
prohibition  of  such  a  character  could  not,  under  the  law  as 
ognized  by  this  Court  in  accordance  with  the  principles  laid 
do’-n  by  the  House  of  Lords  and  the  Judicial  Committee  of  the 
Privy  Council,  have  the  effect  of  so  curtailing  the  scope  of 
Stinson's  employment,  in  the  capacity  of  a  permanent  general  re¬ 
pairs  man,  as  to  transform  his  act  in  using  his  uninsured  car 
solely  for  the  purpose  of  his  master's  business  on  the  occasion 
in  question  into  an  act  undertaken  wholly  for  his  own  personal 
gratification  and  having  no  relation  to  his  employment  as  his 
master's  servant." 

Their  Lordships  agree  with  the  decision  of  the 
Supreme  Court,  and  in  particular  with  the  reasons  given  by 
Crocket  J. ,  as  also  with  the  reasoning  of  McTague  J.A.  in  his 
dissenting  Judgment  in  the  Court  of  Appeal,  in  the  passages  al¬ 
ready  quoted.  There  Is  ittle  dispute  as  to  the  facts,  but 
their  Lordships  prefer  to  proceed  on  t he , s t at ement  of  the  learned 
trial  Judge  that  there  was  no  evidence  on  which  it  could  be  found 
the  Company  had  winked  at  the  non-observance  of  their  pro¬ 
hibition,  rather  than  on  the  view  expressed  by  some  of  the 
learned  Judges  of  the  Supreme  Court  to  a  contrary  effect. 
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The  general  principles  ruling  a  case  of  thia 
type  are  well  known,  but,  ultimately,  each  case  will  depend  for 
decision  on  its  own  facts.  As  regards  the  principles  their  Lord- 
ships  agree  with  the  statement  in  Salmond  on  Torts  (9th  ed. ) ,  p. 
95,  viz. :  "It  is  clear  that  the  master  is  responsible  for  acta 

actually  authorized  by  him:  for  liability  would  exist  in  this 
case,  even  if  the  relation  between  the  parties  was  merely  one 
of  agency,  and  not  one  of  service  at  all.  But  a  master,  as 
opposed  to  the  employer  of  an  independent  contractor,  is  liable 
even  for  acts  which  he  has  not  authorised,  provided  they  are  so 
connected  with  acts  that  he  has  authorised  that  they  m»v  riorhtly 
be  regarded  as  modes--although  improper  modes--of  doing  them. 

In  other  words,  a  master  is  responsible  not  merely  for  what  he 
authorises  his  servant  to  do,  but  also  for  the  way  in  which  he 
doe;  it, . ,0n  the  other  hand,  if  the  unauthorised  and  wrongful 
^ardt  of  the  servant  is  not  so  connected  with  the  authorised  act 
as  to  be  a  mode  of  doing  it,  but  is  an  independent  act,  the 
master  is  not  responsible;  for  in  such  a  case  the  servant  is  not 
acting  in  the  course  of  his  employment,  but  has  gone  outside  of 
it.  " 


The  well-known  dictum  of  Lord  Dunedin  in  Plumb 
v.  Cobden  Flour  Mills  Co,.  £1914]  A.C.  62  at  p.  67,  that  "there 
are  prohibitions  which  limit  the  sphere  of  employment,  and  pro¬ 
hibitions  which  only  deal  with  conduct  within  the  sphere  of  em¬ 
ployment",  may  be  referred  to.  Their  Lordships  may  also  quote 
passages  fro*  the  judgment  of  this  Board  It.  G  c  h  C  h  c  o  r.  S  e  r.  g  v . 


lee  Ui  Sop  .  „  1  ?  -  5 
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re:  ;v  Lord 


Phillimore,  at  p.  554:  "The  principle  is  well  laid  down  in 
some  of  the  cases  cited  by  the  Chief  Justice,  which  decide 
that  ‘when  a  .°i<°rvant  does  at)  act  which  he  is  authorized,  by 
hi  3  employment  to  do  under  certain  c  i  rc  um  s  t  an_ce_o  and  undpr 
pertain  conditions,  and  he  does  them  under  circumstances  or 
in  a  manner  which  are  unauthorized  and  improper,  in  such 
cases  the  employer  is  liable  for  the  wrongful  act.  . 


As  regards  all  the  cases  which  were  brought  to 
their  Lordships*  notice  in  the  course  of  the  argument  this 
observation  may  be  made.  They  fall  under  one  of  throe 
heads:  fl)  The  servant  was  using  his  master's  time  or  his 
master's  place  or  his  master's  horses,  vehicles,  machinery 
or  tools  for  his  own  purposes:  then  the  master  ia  not  res¬ 
ponsible,  Cases  which  fall  under  this  head  are  easy i to  dis¬ 
cover  upon  analysifix  There  is  more  dlf  f  lcuLty  in  separating 
cases  under  heads  few  and  (3).  Under  head  '  2  'b  are  to\be 
ranged  the  cases  wnere  the  servant  is  employed  onlv  to\ do  a 
particular  work  or  a  particular  class  of  work,  and  he  does 
something  out  of  the  scope  of  his  emoloyment.  Again,  the 
master  is  not  responsible  tqrr  any  mischief  which  he  may  do  to 
a  third  party.  Under  head  come  cases  like  the  present, 

where  the  servant  is  doing  some  work  which  he  is  appointed 
to  do,  but  does  it  in  a  way  which  his  master  has  not  author¬ 
ized  had  he  known  of  it.  In  these  cases  the  master  is, 
nevertheless,  responsible." 
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In  Goh  Choon  8eng'9  case  the  appellant ' »  eer- 
v  .  a  had  been  employed  by  him  to  burn  vegetable  rubbish 

icted  on  his  land,  and  they  burnt  some  of  It  by  lighting 
,r  y  on  Crown  land  left  waste  and  uncultivated,  which  waa 
ged  lr.  between  the  appellant's  land  and  that  of  the  res¬ 
pondent,  with  the  result  that  the  fires  spread  to  the  res¬ 
pondent's  land  and  caused  damage  to  hie  property.  The  appel¬ 
lant  waa  held  liable  to  the  respondent. 

In  the  opinion  of  their  Lordships,  the  present 
a  does  not  fall  under  the  first  head  of  Lord  Phillimore's 
daa  if  lcatlon.  That  the  use  of  his  own  motor  car  for  the 
Journey  might  be  the  more  convenient  means  of  transport  for 
Stinson  does  not  alter  the  fact  that  he  was  performing  tbe 
Journey  for  the  purpose  of,  and  as  a  means  of  oxeautlon  of, 
the  work  which  he  wee  employed  to  do.  In  these  cases  the 
first  consideration  is  the  ascertainment  of  what  the  servant 
was  employed  to  do.  The  existence  of  prohibitions  may,  or 
may  not,  be  evidence  of  the  limits  of  tbe  employment.  In 
the  present  case  Stinson  was  employed  to  work  as  a  carpenter 
and  general  handy-man  and  for  that  purpose  ho  required  to  go 
from  his  headquarters  at  West  Toronto-  Station  to  other  rail¬ 
way  buildings  of  the  Company  throughout  Toronto  and  distrlot. 
The  means  of  transport  usod  by  him  on  these  occasions  was 
cleerly'jlncldental  to  the  execution  of  that  which  he  waa 
employed  to  do.  He  waa  not  e.  p  oyed  to  drive  a  motor  car, 
but  it  is  clear  that  he  was  entitled  to  use  that  means  of 
transport  as  incidental  to  the  execution  of  that  v/hich  he  was 
employed  to  do,  provided  the  motor  car  was  insured  against 
third  party  risks.  If  the  prohibition  had  absolutely  for¬ 
bidden  the  servant  to  drive  hia  motor  car  in  course  of  hie 
employment,  It  might  well  have  been  maintained  that  he  was 
employed  to  do  carpentry  work  and  not  to  drive  a  motor  car, 
and  that,  therefore,  the  driving  of  a  motor  car  was  outside 
the  scope  of  hia  employment,  but  it  was  not  the  acting  as 
driver  that  waa  prohibited,  but  the  non- insurance  of  the  motor 
ar,  if  used  as  a  means  incidental  to  the  execution  of  the 
work  which  he  was  employed  to  do.  It  follows  that  the  pro¬ 
hibition  merely  limited  the  way  in  whloh  or  by  moans  of 
which  the  servant  was  to  oxeoute  the  work  which  he  wus  em¬ 
ployed  to  do,  and  that  breach  of  the  prohibition  did  not  ex¬ 
clude  the  liability  of  the  master  to  third  a  r  t  1  e  n  , 

Their  Lordship,  are  Micro  fore  of  opinion  that  the 
appeal  fail  -  ,  and  l  hoy  will  humbly  mJvt  <•  III;;.  Majesty  that 

appeal  should  be  dismissed  with  costs  as  between  solicitor 
and  client  and  that  the  Judgment  of  the  Supreme  Court  of  Canada 
should  be  affirmed. 


Appeal  dismissed. 

[in  McKean  v .  Raynor  Bros [  1  9  -4  2  ]  2  All  E.R,  650 

the  defendants  instructed  their  servant  to  take  a  certain  lorry 
owned  by  them  and  carry  a  message  to  a  scraper  outfit  on  the 
highway.  The  servant  used  his  father's  car  which  he  had  driven 
rk  that  morning  and  by  his  negligent  driving  injured  the 
plaintiff.  Defendants  were  held  liable. 

Suppose  a  messenger  boy  Is  instructed  to  use  a 
only  in  delivering  messages  and  Instead  uses  an  auto- 
Recovery  against  the  employer  was  denied  in  Western 
Union  Telegraph  Co.  v.  Hinson  (1935),  87  W.W.  (2d)  66  (Ark.).] 
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BUQOE  v.  BROWN.  High  Court  of  Australia.  1919.  20  C.L.R.llO. 

The  defendant,  a  crazier  on  a  large  scale,  owned,  * 
in  addition  to  the  home  farm,  two  other  large  tracts  of  land. 
One  of  these,  called  McDonald’s  Paddock,  wa3  situated  fairly 
close  to  the  other,  called  Old  Kimbolton,  In  December  he 
instructed  one  Winter.  a  roustabout  and  general  assistant,  em¬ 
ployed  at  15s,  a  week  with  keep,  to  cut  thistles  in  McDonald’s 
Paddock,  The  distance  there  being  too  great  for  Winter  and 
his  companion,  Larson,  to  return  to  lunch,  Mrs.  Brown,  the  de¬ 
fendant’s  wife,  packed  a  box  with  food,  including  raw  chops. 

In  collecting  up  the  things  to  take  with  him,  Winter  included 
a  frying  pan.  Brown  asked  him  what  he  was  going  to  do  with 
it;  to  which  Winter  replied  that  he  was  going  to  use  it  to 
cook  the  chocs.  To  this  Brown,  taking  out  the  frying  pan, 
replied  that  he  was  not  to  cook  at  McDonald’s  paddock,  but 
that  he  was  to  go  to  Old  Kimbolton  where  there  was  a  frying 
pan  and  plenty  of  water,  To  this  Winter  assented. 

After  the  morning' 3  work,  at  lunch  time,  Winter, 
instead  of  going  to  Old  Kimbolton  to  cook  the  chops,  im¬ 
provised  a  gridiron  and  cooked  them  at  McDonald's  Paddock, 
in  an  old  chimney  place  which  was  there.  The  chimney  v/as  in 
a  dangerous  condition  and  the  fire  escaped,  spreading  to  the 
plaintiff’s  land. 

At  the  trial  in  the  Supreme  Court  of  Victoria, 
the  court  found  that  Winter  was  negligent  but  that  the  act 
of  lighting  the  fire  was  not  within  the  scope  of  his  employ¬ 
ment.  From  judgment  for  the  defendant,  the  plaintiff  appeals 
to  this  Court. 


ISAACS  J . The  responsibility  of  a  master 

for  the  wrongful  act  of  his  servant  does  not  depend  merely 
on  the  question  of  authority,  express  or  implied.  He  may  be 
liable  though  the  act  be  beyond  any  authority  actually  given 
by  him.  The  expression  "scope  of  authority"  in  its  relevant 
sense  may  be  wider  than  the  limits  of  the  "authority"  itself. 
Nor  does  his  responsibility  rest  upon  any  notion  of  osten¬ 
sible  authority.  Nor  does  it  rest,  notwithstanding  forms  of 
pleading,  upon  the  doctrine  of  imputing  negligence  or  other 
wrongfulness  vicariously  to  the  master.  The  master’3  respon¬ 
sibility  may  exist,  notwithstanding  he  proves  he  has  actually 
forbidden  the  act.  The  master’s  responsibility  may  even  exist 
where  the  law  itself  forbids  the  act  as  criminal. 

The  principle  on  which  responsibility  rests  is 
that  it  is  more  Just  to  make  the  person  who  was  entrusted 
his  servant  with  the  power  of  acting  in  his  business  respon- 
aibje  for  inlury  occasioned  to  another  in  the  course  of  so 
acting  than  th&t  the  other  and  entirely  innocent  partv  should 
be  left  to  hear  the  loss. 

The  rule  of  law  founded  on  that  principle  is 
that  the  master  is  responsible  provided  that  the  servant  is' 
acting  in  "the  course  of  his  employment".  That  phrase  and 
various  corresponding  phrases,  such  as  "scope  of  employment", 
and  "sphere  of  employment"  are  used  to  indicate  the  Just 
limitations  of  a  master’s  responsibility  for  the  wrongdoing 
of  his  servant.  We  have  seen  that  the  narrow  view  of  "limits 
of  authority"  .whether  actual  or  implied,  or  even  where  a 
definite  prohibition  against  doing  the  act  complained  of  ex¬ 
ists,  or  where  even  the  law  itself  forbids  the  act,  does  not 
determine  the  question  of  liability  to  answer  for  the  wrong; 
for  the  act  complained  of  may  nevertheless  be  within  the 
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of  the  employment.  But  the  law  recognises  that  It  la 
y  unjust  to  make  the  master  responsible  for  every  act 

*  he  servant  chooses  to  do.  The  limit  of  the  rule — ex¬ 
pressed  In  the  widest  form  by  the  phra3e  "the  course  of  em¬ 
ployment"  or  the  "sphere  of  employment"-- 1 6  when  the  servant 
?o  acta  as  to  be  in  effect  a  stranger  in  relation  to  his 
employer  with  respect  to  the  act  he  has  committed,  so  that 
the  act  Is  in  lnw  the  unauthorized  act  of  a  atranerer. 

The  act  of  the  servant  complained  of  is  regarded 
au  outside  the  relation  and  as  that  of  a  stranger;  (a)  if 
he  did  not  assume  to  act  within  the  scope  of  hio  employment; 
or  (b)  if  what  he  did  was  a  thing  bo  remote  from  hia  duty  as 
altogether  outside  of,  and  unconnected  with  nis'  em¬ 
ployment. 


A  prohibition,  either  as  to  manner,  or  as  to 
time,  or  place,  or  even  as  to  the  very  act  itself,  will  not 
necessarily  limit  the  sphere  of  employment  so  as  to  exclude 
the  act  complained  of,  If  the  prohibition  is  violated. 

An  instruction  or  a  prohibition  may,  of  course, 
limit  the  sphere  of  employment.  But  to  have  that  effect  it 
tauet  be  such  that  its  violation  makes  the  servant's  conduct 
oomplalned  of  so  distinctly  remote  and  disconnected  from  hie 
employment  as  to  put  him  qua  that  conduct  virtually  in  the 
position  of  a  stranger, 

....“When  proper  regard  le  had  to  the  legal  con¬ 
siderations  to  whioh  I  have  referred,  the  question  whether  a 
given  act  of  a  servant  le  or  is  not  within  the  course  of  em¬ 
ployment  Is  a.  question  of  fact  dependent  entirely  upon  the 

c i re urns t ancee  of  the  particular  case,,.. 

Aa  to  the  facta.  Winter  says  that  he  made  a 
gridiron  so  as  not  to  waste  time.  It  ie  quite  plain  that 
it  did  save  time;  it  aaved  Winter's  tine  and  Larsen's  time, 
Dut  their  time  w«s  their  employer's  time,  too.  Energy  spent 
in  harnessing  up  and  driving  over,  and  driving  back  and  un- 
easing,  was  profitably  saved  in  the  interest  of  master 
and  man.  Hungry  and  tired  men  are  none  the  worse  for  an 
earlier  meal  and  more  rest  in  the  interval  between  the  mor¬ 
ning  and  the  afternoon  hours  of  labor.  And  the  employer  gets 
the  benefit  of  this  also.  The  meal  at  the  old  chimney  was 
no  "excursus"  of  the  servant;  It  was  not  a  "froiic  of  hla 
It  was  something  purporting  to  be  done  in  the  line 
of  the  servant's  employment.  And  it  was  not  so  remote  from 
the  employment  as  directed  that  Vinter  can  be  regarded  aa  a 
etrangor  or  intruder  on  McDonald' u  Paddock  in  lighting  that 
fire,  or  as  having  no  right  to  bo  there  at  all. 

s  t 

The  most  that  can  possibly  be  said  against  it, 
in  ay  opinion,  ie  that  it  wan  a  disregard  of  an  instruction 
to  c  o k  chops  with  a  frying  pan  at  Old  Klmbolton.  There  was 
no  real  difference  between  such  an  instruction  and  one  to 
light  a  fire  at  any  particular  spot  in  McDonald's  Paddocki 
her  at  Old  Klmbolton  house  or  in  the  old  .chimney  of 
i.  r'e  hut,  it  was  a  "domestic  fire",  an  act  of  the  same 
i 3,  but  in  the  latter  place  under  more  risky  clrcum- 

And  the  same  thing  could  be  said  if  made  any  spot 
in  t  ►  -  •>  blocks,,. 


-  100- 


The  matter  may  ba  simplified  in  tHJla  way.  If 
nothing  has  been  said  about  the  place  whore  the  chops 
were  to  be  cooked,  and  'Winter  had  simply  been  given  the 
raw  food  and  sent  to  McDonald's  Paddock  to  cut  the  thistles, 
no  doubt  can  exlat  that  cooking  the  meal  at  the  old  chimney 
W<luld_havo  boon  within  the  sphere  of  employment.  To  that, 
however,  was  added  the  "instruction"  to  perform  the  act  of 
cooking  the  chops  bv  moons  of  tho  frying  pan  at  Old  Klra- 
bol ton  and  not  at  tho  old  dam.  That  is  no  more  than  a 
specific  direction  as  to  the  place  where  the  authorised  act 
is  to  be  done,  and  tho  place  whoro  It  in  forbidden  to  b«  dope, 

So  far  as  it  relates  to  the  sphere  of  employment,  the  act 
authorized  (that  is,  authorized  in  the  broad  and  liberal 
sense  that  it  was  authorized  to  be  done  somewhere  on  res¬ 
pondent's  farm,  though  not  strictly  authorized  to  be  done 
in  the  place  where  it  was  done),  having  regard  to  the  main 
Immediate  object,  namely,  the  sustenance  of  the  farm 
laborers  for  their  day's  work,  was  "the  cooking  of  the  chops" 
and  also  of  the  other  food--in  other  words  the  making  of  the 
fire  for  cooking.  The  place  where  the  act  was  directed  to 
be  done  was  Old  Kimbolton,  and  not  the  old  dame;  but  the  act 
was  not  inseparable  from  Old  Kimbolton.  Indeed,  the  very 
prohibition  to  do  the  act  of  cooking  at  the  old  dam  connotes 
that  the  act  authorized  is  the  simple  act  of  cooking,  and 
that  the  place  is  not  an  essential  part  of  the  act... 

Judgment  reversed,  and  judgment  entered  for 
the  plaintiff. 


[See  also  Mu  rdoc  h  v.  Cons.  Mining,  Smelting  L 
Power  Co.  Ltd .,  [1928]  1  D.L.R,  853  (  B  .  C  ,  )  .  ] 

[For  a  criticism  of  the  cases  proceeding  on 
the  doctrin*fe  of  an  "implied  authority"  of  a  servant,  see 
Baty,  Vicarious  Liability,  chap. V,  "Authority  to  Commit 
Wrongs".  "It  is  not  the  'authority*  but  the  functions,  of 
a  servant  which  are  the  true  ground  of  liability.  It  is 
precisely  when  he  departs  from  his  'authority'  while  re¬ 
maining  in  his  functions,  that  a  servant  becomes  most  dan¬ 
gerous  ,  "--Baty  ,  p.  108.  Cjf.  Martin  B.  in  Seymour  v.  Green¬ 
wood  (1861),  6  H ,  N .  at  364:  "There  are  many  cases,  of 

which  Roe  v,  Birkenhead  (1851),  7  Ex. 36  Is  one,  in  which 

the  liability  of  the  master  is  put  as  resting  upon  the  re¬ 
lation  of  principal  and  agent  (i.e.  as  depending  upon 
authority);  but  in  reality  it  depends  upon  the  relation  of 
master  and  servant  (i.e.  upon  scope  of  employment).  If  an 
act  is  done  within  the  scope  of  the  servant's  employment, 
and  is  done  in  the  master's  service,  an  action  lies  against 
the  master  and  the  master  is  liable  even  though  he  has 
directed  the  servant  to  do  nothing  wrong."] 
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L^OYP  v.  GRACE  SMITH  t.  CO.  House  of  Lords.  [10  12]  A.C.710. 

Action  to  recover  property  or  its  value  taken  from 
the  plaintiff  by  the  fraud  of  the  defendant’s  servant. 

The  plaintiff,  a  widow,  being  dissatisfied  with 
the  income  from  her  cottages  at  Ellesmere  Port  and  from  a 
mortgage  on  other  property,  and  wishing  to  find  a  more  pro¬ 
fitable  investment,  went  to  the  office  of  the  defendant, 
Frederick  Smith,  then  the  sole  me m-b er  of  Grace,  Smith  L  Co., 
a  firm  of  solicitors.  There  she  saw  one  Sandies  whom  she 
thought  to  be  a  partner,  but  who  was  the  managing  clerk  who 
conducted  all  of  the  conveyancing  business  of  the  defen¬ 
dants  without  supervision.  Acting  on  his  advice,  she  directed 
him  to  sell  the  cottages  and  call  in  the  mortgage.  Telling 
her  that  it  was  necessary  for  her  to  sign  some  papers  in 
order  to  accomplish  this,  Sandies  got  tier  to  sign  two  docu¬ 
ments  which  she  did  not  read  but  which  turned  out  to  be 
conveyan c_e s  to  Sandies,  individually.  On  the  second  day, 
discovering  that  the  receipt  which  Sandies  had  given  her 
had  only  his  personal  signature,  she  wrote  revoking  her 
instructions  and  soon  after  ob  ained  from  Sandies  a  receipt 
for  the  deeds,  signed  in  the  name  of  the  firm. 

Sandies  at  once  called  in  the  mortgage  and  disposed 
of  the  proceeds.  He  pledged  the  Ellesmere  property  for  a 
debt  of  his  own. 

At  the  trial  before  Scrutton,  in  answer  to  speci¬ 
fic  questions,  the  Jury  found; 

(1)  That  Sandies  professed  to  act  as  conveyancing 
manager  of  the  defendants.  (2)  That  he  was  in  fact  acting  for 
his  own  account  and  benefit.  (3)  That  in  receiving  the  deeds, 
was  acting  in  the  course  of  his  master's  business,  but  not 
his  master's  benefit.  (4)  That  in  taking  a  conveyance  of 
Ellesmere  Port  property  and  pledging  it  he  was  not  acting 
in  the  course  of  his  master's  business  or  for  his  benefit. 

(5)  That  in  taking  a  transfer  of  the  mortgage  to  himself  he  did 
not  act  in  the  course  of  his  master’s  business  or  for  his  bene¬ 
fit.  (6)  That  in  calling  in  the  mortgage  debt  and  transferring 
it  he  acted  in  his  master's  business  but  not  for  his  benefit. 

The  Jury  also  found  that,  the  plaintiff  thought  she  was  dealing 
with  Grace,  Smith  L  Co.  only. 

In  accordance  with  an  agreement  by  the  parties 
that  the  trial  Judge  might  make  supplementary  findings  of  fact, 
crutton  found;  that  it  was  within  the  scope  of  Sandies'  author- 
advise  clients  as  to  the  best  legal  way  of  transferring 
property  and  as  to  the  documents  to  execute-  that  the  plain- 

on  his  representation  that  the  documents  she  signed 
necessary  to  facilitate  the  sale;  that  she  did  not  know 
signing  conveyances  to  him  outside  the  scope  of  his 
that  she  knew  she  was  signing  something  affecting 
her  estate;  that  she  was  justified  in  relying  on  Sandies' 
representations  without  reading  the  documents  she  signed. 
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On  these  findings,  and  disregarding  the  first  part 
of  the  Jury’s  finding  upon  (6)  as  being  unsupported  by  evi¬ 
dence,  Scrutton  gave  Judgment  for  the  plaintiff,,  This  was  r" 
versed  by  the  Court  of  Appeal,  Vaughan  Williams  L.J.  dissenting. 
The  defendant  appeals  to  this  court, 

EARL  LOREBURN  ,  ,  ,  It  is  clear  to  my  mind,  upon 

these  simple  facts,  that  the  lury  ought  to  have  been  directed, 
if  they  believed  them,  to  find  for  the  plaintiff.  The  manag¬ 
ing  clerk  was  authorized  to  receive  deeds  and  carry  through 
sales  and  conveyances,  and  to  give  notices  on  the  defendant’s 
behalf.  He  was  instructed  by  the  plaintiff,  as  the  represen¬ 
tative  of  the  defendant’s  firm — and  she  so  treated  him  through¬ 
out — to  realize  her  property.  He  took  advantage  of  the  oppor¬ 
tunity  so  affiorded  to  him  as  the  defendant's  representative  to 
get  her  to  sign  away  all  that  she  possessed  and  put  the  pro¬ 
ceeds  into  his  own  pocket.  In  my  opinion  there  is  an  end  of 
the  case.  It  was  a  breach  by  the  defendant's  agent  of  a  con¬ 
tract  made  by  him  as  defendant’s  agent  to  apply  diligence  and 
honesty  in  carrying  through  a  business  within  his  delegated 
powers  and  intrusted  to  him  in  that  capacity.  It  was  also  a 
tortious  act  committed  by  the  clerk  in  conduc  t.  t{jg  business  which 
he  had  a  right  to  conduct  honestly,  and  was  instructed  to  con¬ 
duct,  on  behalf  of  his  principal. 

LORD  MACNAGHTEN  .  „  „  The  first  1  inn  of  defence 

set  up  by  Mr.  Smith  was  that  Mrs,  Lloyd  was  not  a  client  of 
the  firm  at  all,  but  a  personal  friend  of  Sandies,  and  that  the 
transaction  was  a  private  deal  between  Mrs,  Lloyd  and  Sandies. 

It  is  enough  to  say  that  there  is  no  foundation  for  this  de¬ 
fence.  It  was  negatived  by  the  Jury  In  their  answer  to  the 
first  question  and  in  the  rider  which  they  added  their  special 
verdict,  Sandies,  no  dcubt,  was  playing  a  double  game.  To 
Mrs.  Lloyd  he  was  Grace,  Smith  &  Co„ ;  to  the  clerks  in  the 
office  Mrs,  Lloyd’s  visits  were  the  private  visits  of  a  per¬ 
sonal  friend. 


The  other  line  of  defence,  which  found  favour  with 
the  Court  of  Appeal,  requires  more  consideration.  It  was 
rested  on  the  fact  that  the  fraud  was  committed,  not  for  the 
benefit  of  the  firm,  but  for  the  ben  e  fit  of  Sandies  himself. 

It  was  contended  that  Barwick's  Case  is  an  authority  for  the 
proposition  that  a  principal  is  not  liable  for  the  fraud  of 
his  agent  unless  the  fraud  is  committed  for  the  benefit  of  the 
principal . 

Barwlck  v,  English  Joint  Stock  Bank,  L.R.  2  Ex. 259, 
is  no  doubt  a  case  of  the  highest  authority.  It  was  decided 
in  the  Exchequer  Chamber,  and  the  judgment  was  delivered  by 
’Willes  J,  But  I  agree  with  my  noble  and  learned  friend 
Lord  Halsbury  that  the  case  has  been  misunderstood  in  late 
years,  and  that  it  does  not  decide  any  such  proposition  as 
that  for  which  it  was  cited  in  the  Court  of  Appeal.  It  de¬ 
cided  two  things.  It  decided  that  the  learned  trial  Judge 

was  wrong  in  nonsuiting  the  plaintiff.  It  also  decided  that 
if  on  a  new  trial  the  Jury  should  come  to  the  conclusion 

that  the  agent  of  the  bank  had  in  fact  committed  the  fraud, 

which  in  the  pleadings  was  charged  as  the  fraud  of  the  bank, 
then  the  principal,  though  innocent,  having  received  the 
proceeds  of  the  fraud,  must  be  held  liable  to  the  party  de¬ 
frauded.  And  I  think  it  follows  from  the  decisicn,  and  the 
ground  on  which  it  is  based,  that  in  the  opinion  of  the  Court, 
a  principal  must  be  liable  for  the  fraud  of  his  agent  com¬ 
mitted  in  the  course  of  his  agent's  employment  and  not  be¬ 
yond  the  scope  of  his  agency,  whether  the  fraud  be  committed 
for  the  principal's  benefit  or  not. 
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wow  It  must  be  remembered  that  in  1867,  when  Bar- 
wick  J  s  Case  was  decided,  there  was  some  difference  ot 
judicial  opinion  on  the  question  whether  an  innocent  prin¬ 
cipal  was  liable  for  the  fraud  of  his  agent,  even  when  he 
had  received  the  benefit  of  the  fraud.  In  Barwlck1 s  Case 

agent  committed  the  alleged  fraud,  if  he  did  commit  it, 
the  benefit  of  his  principals.  It  may  be  that  he  was 
indirectly  acting  for  his  own  benefit.  He  may  have  wished 

commend  himself  to  his  principals  by  astuteness  and  zeal 
tneir  service,  or  he  may  have  intended  to  make  amends  for 
over-confidence  in  an  impecunious  customer;  hut  the  direct 
pecuniary  benefit  was  the  benefit  of  the  principals.  It 
must  also  be  remembered  that  in  the  then  recent  case  of  Udell 
v„  Atherton,  by  an  equal  division  of  the  members  of  the 
Court,  an  innocent  principal  succeeded  in  retaining  the 
benefit  of  a  fraud  committed  by  his  agent.  Possibly  that 
case  in  some  measure  turned,  as  Co  rnf oo  t  v.  Fo  wke  is  said  to 
turned,  on  a  question  of  pleading,  but  certainly  one 
learned  judge  who  was  in  tavour  of  the  defendant,  though  he 
strongly  that  an  innocent  principal  was  not  liable  in 
an  action  of  deceit  for  the  fraud  of  his  agent,  even  though 
he  had  profited  by  it,  expressed  an  opinion  that  there  was 
no  form  of  action  in  whibh  liability  for  vicarious  fraud 
could  be  established  against  an  innocent  principal. 

It  was,  I  think,  in  reference  to  the  facts  of  the 
particular  case  under  review,  where  the  fraud,  if  committed, 
must  have  been  committed  for  the  benefit  of  the  principal, 
that  Willes  J.  expressed  himself  in  the  language  which  has 
been  misunderstood.  What  lilies  J.  said  was  this:  "The 
general  rule  is,  that  the  master  is  answerable  for  every 
;uch  wrong  of  the  servant,  or  agent  as  is  committed  in  the 
course  of  the  service  and  for  the  master's  benefit,  though 
express  command  or  privity  of  the  master  be  proved."  To 
that  statement  of  the  law  no  objection  of  any  sort  can  be 
Hut  it  is  ji  verv  different  proposition  to  say  that 
h'  master  is  not  answerable  for  the  wrone  of  the  servant  or 
committed  in  the  course  of  the  service,  if  it  be  not 
committed  for  the  master's  benefit.  Willes  J.  does  not,  I 
think,  say  anything  of  the  kind.  In  a  sentence  immediately 
preceding  the  sentence  I  have  quoted,  he  observes  that  the 
question  whether  the  principal  is  answerable  for  the  act  of 
an  agent  was  settled  as  early  as  Lord  Holt's  time— a  general 
observation  not  confined  to  the  case  where  the  principal  is 
a  gainer  by  the  fraud. 

The  question  as  to  the  meaning  and  effect  of  the 
ruling  of  Willes  J.  may,  I  think,  be  best  ascertained  by 
t  h  r  i  .*  r  e  n  c  e  to  a  few  cases  in  which  some  of  the  learned  Judges 
took  part  in  the  decision  in  Barwick " s  Case  delivered 

op  in  ions . 


Of  the  Judges  who  were  concerned  in  Berwick's  Case, 
were  more  eminent  than  Montague  Smith  J.  and  Blackburn  J.  ’ 
hey  wore  second  only--if  they  were  second— to  Willes  J,  him¬ 
self.  And  their  views  at  least  are  on  record. 
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The  first  important  case  in  which  the  ruling  in 
Barwick's  Case  was  discussed  was  the  case  of  Mackay  v,  Com¬ 
mercial  Bank  of  New  Brunswick,  L,R,  5  P.C,  39 4.  In  that  case 
the  Judicial  Committee  reaffirmed  the  ruling  of  Willes  J. 

There  the  fraud  was  committed  for  the  benefit  of  the  principal. 
But  it  was  argued  by  Mr,  Benjamin,  Q.C,  that  the  appellants  in 
the  Privy  Council  would  be  entitled  to  retain  the  verdict  if 
they  had  sustained  damage  from  the  fraudulent  representation 
of  an  agent,  made  within  the  scope  of  his  authority,  even  though 
the  principal  had  not  profited  thereby.  The  judgment  was 
delivered  by  Sir  Montague  Smith.  He  observed  that  their  Lord- 
ships  regarded  it  as  "sqj-t-led  law  that  a  principal  is  answer- 
able  where  he  has  received  a  benefit  from  the  fraud  of  his 
agent,  acting  within  the  scope  of  his  authority.”  He  dis¬ 
cussed  at  some  length  what  meaning  was  to  be  attached  to  the 
expression  "the  scope  of  the  agent’s  authority”,  "There  are”, 
says  Sir  Montague  Smith,  "some  cases  to  be  found  apparently  at 
variance  as  to  the  interpretation  and  the  adaptation  to  cir¬ 
cumstances  of  this  doctrine.  .  ,  it  may  be  generally  assumed 

that,  in  mercantile  transactions,  principals  do  not  authorize 
their  agents  to  act  wrongfully,  and  consequently  frauds  are 
beyond  'the  scope  of  the  agent's  authority'  in  the  narrowest 
sense  of  which  the  expression  admits.  But  so  narrow  a  sense 
would  have  the  effect  of  enabling  principals  largely  to  avail 
themselves  of  the  frauds  of  their  agents,  without  suffering 
losses  or  incurring  liabilities  on  account  of  them,  and  would 
be  opposed  as  much  to  Justice  as  to  authority.  A  wider  cons¬ 
truction  has  been  put  upon  the  words.  Principals  have  been 
held  liable  for  frauds  when  it  has  not  been  proved  that  they 
authorized  the  particular  fraud  complained  of  or  gave  a  general 
authority  to  commit  frauds:  at  the  same  time,  it  is  not  easy 
to  define  with  precision  the  extent  to  which  this  liability 
has  been  carried,"  Then  Sir  Montague  Smith  says  "The  best 
definition  of  it.  .  .  is  to  be  found  in  the  case  of  Barwick 

v.  English  Joint  Stock  Bank",  and  he  quotes  the  words  of  Willes 
J,,  who,  after  enumerating  instances  where  the  principle 
had  been  applied,  proceeded  as  follows:  "In  all  these  cases 

it  may  be  said,  as  it  was  said  here,  that  the  master  had  not 
authorized  the  act.  It  is  true  he  has  not  auth^pized  the  par¬ 
ticular  act,  but  he  h<is  put  the  agent  in  his  place  to  do  that 
class  of  acts,  and  he  must  be  answerable  for  the  manner  in 
which  that  agent  has  conducted  himself  in  doing  the  business 
which  it  was  the  act  of  his  master  to  place  him  in," 

At  the  conclusion  of  the  Judgment,  in  reference 
to  Mr.  Benjamin’s  argument,  his  Lordship  expresses  himself  as 
follows:  "It  is  not  necessary  to  determine  whether  or  not 

the  plaintiffs  could  have  retained  their  verdict  if  they  had 
proved  only  that  they  had  sustained  damage  from  the  fraudu¬ 
lent  representation  of  an  agent  of  the  defendants  made  with,in 
the  scope  of  his  authority,  without  proof  of  the  defendants 
having  profited  thereby." 

It  is  difficult  to  Imagine  that  Sir  Montague 
Smith  would  have  expressed  himself  in  this  manner  if  he  had 
supposed  that  the  question  which  he  reserves  had  been  already 
determined  in  the  case  of  Barwick  v.  English  Joint  Stock  Bank. 
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Mackay  v.  Commercial  Bank  of  New  Brunswick  was  de¬ 
in  1  374  ;  it  was  followed  in  1077  by  3  wl re  v." Francis,  3 
App,  Cas.  106,  a  case  also  in  the  Privy  Council.  That  was  a 
case  tn  whidh  the  Drincioal  was  held  liable  for  the  fraud  of 
his  agent,  though  it  was  committed  for  th^  benefit  of  the 
ag-ent  himself  and  not  for  the  benefit,  of  the  Drincioal,  The 
judgment  was  delivered  by  Sir  Robert  Collier,  but  Sir  Montague 
S  m 1 1  h  was  a  party  to  the  Judgment. 

The  only  other  case  with  which  I  will  venture  to 
trouble  your  Lordships  is  the  case  of  Houlds wo rt h  v.  City 
of  Glasgow  Bank,  5  App.  Cas,  317,  decided  in  1880.  In  that 
case,  Barwlckuv.  English  Joint  Stock  Bank,  Mackay  v.  Com¬ 
mercial  Bank  of  New  Brunswick  and  Swire  v.  Francis  are  re¬ 
ferred  to  at  some  length,  both  by  Lord  Selborne  and  by 
Lord  Blackburn.  Lord  Selborne  observes,  as  has  been  ob¬ 
served  in  other  cases,  that  the  principle  of  which  those 
cases  were  decided  was  a  principle  not  of  the  law  of  torts, 
or  of  fraud  or  deceit,  but  of  the  law  of  agency.  "The  de¬ 
cisions  in  all  these  cases  proceeded"  he  said,  "not  on  the 
ground  of  any  imputation  of  vicarious  fraud  to  the  prin¬ 
cipal,  but  because,  (as  it  was  ell  put  by  Mr.  Justice  Wiiles 
in  Barwick's  Case  "with  respect  to  the  question  whether  a 
principal  is  answerable  for  the  art  of  his  agent  in  the 
course  of  his  master's  business,  no  sensible  distinction  can 
be  drawn  between  the  case  of  fraud  and  the  case  of  any  other  ' 
wrong . * " 


Here  I  must  ask  your  Lordships*  particular  atten¬ 
tion  to  the  fact  that  in  the  passage  which  Lord  Selborne 
quotes  from  the  Judgment  of  Wiiles  J,  as  explaining  the  true 
ground  of  decision  in  3  wl re  v.  F  ranc i s ,  as  well  as  in  Ba  r - 
wick's  Case  and  in  Mackay  v.  Commercial  Bank  of  New  Bruns¬ 
wick,  the  words  "and  for  his  master's  benefit"  are  omitted. 
In  the  original  they  follow  the  words  "in  the  course  of  his 
master's  business".  Unfortunately  in  the  report  in  5 
Appeal  Cases,  though  the  passage  is  printed  as  a  quotation 
with  inverted  commas,  the  omission  is  not  denoted  in  the 
usual  way  by  asterisks.  And  it  seems  to  have  scaped  obser¬ 
vation.  But  it  is  most  significant.  No  one  who  calls  to 
mind  Lord  Selborne's  extreme  accuracy  in  such  matters  can 
doubt  that  the  omission  was  intentional.  If  the  words 
omitted  had  been  left  standing,  the  passage  would  not  have 
been  applicable  to  Swire  v.  F  ranc is.  In  Barwick's  Case  the 
words  are  appropriate.  In  a  general  statement  of  the  law 
they  are  out  of  place.  That  this  was  Lord  Selborne's  own 
opinion  is  evidence.  On  the  words  as  occurring  in  Barwick’s 
case  Lord  Selborne  makes  no  comment.  When  he  comes  across 
same  expression  in  Lord  Cranworth's  Judgment  in  Addle’ s 
case  he  gives  a  note  of  warning.  There  it  is  made  part  of 
a  general  proposition.  And  Lord  Selborne  says  that  the 
words  "may  perhaps  require  some  enlargement  or  explanation." 
That  is  quite  enough  to  shew  that  Lord  Selborne  was  not  pre¬ 
pared  to  accept  them  as  an  integral  part  of  the  proposition 
considered  the  true  ground  of  decision  in  Ba  r wick ' s 
case  and  the  two  cases  which  followed  it,  without  some 
qualification. 

Lord  Blackburn's  view  of  the  Judgment  in  Ba  rwick ' a 
requires  no  explanation.  It  is  clear'  enough.  After 
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referring  to  Berwick ' s  case  he  expresses  himself  as. follows: 

MI  may  here  observe  that  one  poiivt  there  decided  was  that, 

in  the  old  forms  of  English  pleading,  the  fraud  of  the  .agent 
was  described  as  the  fraud  of  the  principal,  though  innocent. 
This  no  doubt  was  a  very  technical  question";  and  then  come 

these  important  words:  "  t  Jig  subs  tant  iaJ _ nolnt  HpoJHpH  u'**-a  • 

as  i  think,  that  an  innocent  principal  was  civilly  respon-  *. 
q  ible  for  tJie  £raud_  of  his  authorized  aeent.  acting  within 
his  authority  t  to  the  same  extent  as  if  it  was  his  own  f  rau\J. " 

> 

That,  my  Lords,  I  think  is  the  true  principle.  It 
is,  I  think,  a  mistake  to  qualify  it  by  saying  that  it  only 
applies  when  the  principal  has  profited  by  the  fraud,  I 
think,  too,  that  the  expressions  "acting  within  his  author¬ 
ity",  "acting  in  the  course  of  his  employment",  and  the  ex¬ 
pression  "acting  within  the  scope  of  his  agency"  (which 
Story  uses)  as  applied  to  an  agent,  speaking  broadly,  mean 
one  and  the  same  thing.  What  is  meant  by  those  expressions 
is  not  easy  to  define  with  exactitude.  To  the  circumstances 
of  a  particular  case  one  may  be  more  appropriate  than  the 
oth«r.  Whichever  expression  is  used  it  must  be  construed 

liberally,  and  probably,  as  Sir  Montague  Smith  observed,  the 
explanation  given  by  Willes  J,  is  the  best  that  can  be  given. 

In  t.he  case  of  Udell  v,  Atherton,  Wilde  B.,  after¬ 
wards  Lord  Penzance,  in  his  admirable  judgment  makes  the 
following  observation:  "It  is  said  that  a  man  who  is  himself 
innocent  cannot  be  sued  for  a  deceit  in  which  he  took  no  part, 
and  this  whether  the  deceit  was  by  his  agent  or  a  stranger. 

To  this,  as  a  general  proposition,  I  agree,  A1 1  deceits  and 
frauds  practised  by  persons  who  stand  in  the  relation  of  agents, 
general  or  particular,  do  not  fall  upon  their  principals.  For, 
unless  the  fraud  itself  falls  within  the  actual  or  the  implied 
authority  of  the  agent,  it  is  not  necessarily  the  fraud  of  the 
principal,"  In  the  same  case,  in  a  passage  which  was  approved 
apparently  by  the  Court  in  Mackay  v.  Commercial  Bank  of  New 
B  runs  wl c  k ,  Martin  B„  stated  the  question  to  be,  "Was  his" 

(the  agent's)  "situation  such  as  to  bring  the  representation 
he  made  within  the  scope  of  his  authority?"  In  those  passages 
the  true  principle  is,  I  think,  to  be  found. 

The  principle  as  stated  by  Lord  Blackburn  is  in 
accordance  with  the  opinion  expressed  by  Story  J,  I  venture 
to  quote  Story's  opinion,  not  only  because  it  is  the  con¬ 
sidered  opinion  of  a  most  distinguished  lawyer,  but  also  be¬ 
cause  it  is  cited  apparently  with  approval  in  the  Court  of  the 
Queen's  Bench,  consisting  of  Cockburn,  C.J.,  Blackburn,  Mellor, 
and  Lush  JJ.,  by  Blackburn  J.  himself  in  a  case  which  occurred 
in  the  interval  between  the  date  of  Barwick' s  case  and  the  de¬ 
cision  in  Hou 1 ds  wo  rt  h  v.  City  of  Glasgow  Bank,  The  passage 
in  the  Judgment  of  Blackburn  J,  as  reported  in  McGowan  &.  Co , 
v.  Dyer,  L.R.  8  Q.B.  141,  145,  is  as  follows:  "In  Story  on 
Agency,  the  learned  author  states,  in  s,  452,  the  general  rule 
that  the  principal  is  liable  to  third  persons  in  a  civil  suit 
’for  the  frauds,  deceits,  concealments,  misrepresentations, 
torts,  negligences,  and  other  malfeasances  or  misfeasances, 
and  omissions  of  duty  of  his  agent  in  the  course  of  his  em- 
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.  Xo  .ment,  although  the  principal  did  not  authorize,  or  Justify, 
or  participate  In,  or  indeed  know  of  such  misconduct,  or  even 
if  he  forbade  the  acts,  or  disapproved  of  them.'  He  then  pro- 
cot-ds,  ir  s0  456;  'But  although  the  principal  is  thus  liable 
for  the  torts  and  negligences  of  his  agent,  yet  we  are  to 
understand  the  doctrine  with  its  just  limitations,  that  the  j 
tort  or  negligence  occurs  in  the  course  of  the  agency.  For 
the  principal  is  not  liable  for  the  torts  or  negligence  of 
h i «  agent  in  anv  matters  beyond  the  scope  of  the  agency,  un¬ 
less  he  has  expressly  authorized  them  to  be  done,  or  he  has 
subsequently  ado  r>  ted  them  for  his  own  and  benefit,*" 

I  may  observe  in  passing  that  although  Lord  Brain- 
well  held  strongly  the  view  that  for  the  fraud  of  an  agent 
committed  for  the  principal's  benefit  the  principal  is  not 
answerable,  either  in  an  action  of  deceit  or  in  any  other 
form  of  action,  yet  he  seems  to  think  tha.t  it  follows  (as  in¬ 
deed  it  must  follow  logically)  that  if  liable  in  that  case 
the  principal  must  be  liable  in  all  cases.  For  he  suggests 
in  ~We  i  r  v.  Bell,  3  Ex,  D,  238,  245  ,  that  instead  of  imputing 

vicarious  fraud  to  the  principal  such  cases  as  Barwick  v. 
English  Joint  Stock  Bank  might  be  decided  on  the  ground  that 
"every  person  who  authorises  another  to  act  for  him  in  the 
making  of  any  contract,  under*  kes  for  the  absence  of  fraud 
in  that  person  in  the  executioi  f  the  authority  given,  as 
much  as  he'  undertakes  for  its  absence  in  himself  when  he 
makes  the  contract." 

With  the  most  profound  respect  for  Lord  Bowen 
and  Lord  Davey,  I  cannot  think  that  the  opinions  expressed 
by  Lord  Bowen  in  British  Mutual  Banking  Co.  v.  The  Charn- 
wood  Forest  Ry ,  Co..  18  Q.B.D.  714,  718,  and  by  Lord  Davey 
i n  Ruben  v ,  Great  Flngall  Consolidated ,  [1906}  A»C,  430, 

446,  in  reference  to  the  question  unc^er  discussion,  can  be 
supported  either  on  principle  or  on  authority.  In  neither 
caae  were  the  opinions  so  expressed  necessary  for  the  de¬ 
cision,  and  I  dissent  most  respectfully  from  both. 

The  only  difference  in  my  opinion  between  the 
Ci  e  where  the  principal  received  the  benefit  of  the  fraud, • 
and  the  case  where  he  does  not,  is  that  in  the  latter  case 

is  liable  for  the  wrong  done  to  the  person  de¬ 
frauded  by  his  agent  acting  within  the  scope  of  his  agency; 

former  case  he  is  liable  on  that  ground  and  also  on' 
the  ground  that  bv  taking  the  benefit  he  has  adopted  the  act 
of  his  agent.,  he  cannot  approbate  and  reprobate.  t 

t 

So  much  for  the  case  as  it  stands  upon  the 

But  putting  aside  the  authorities  altogether 
I  must  say  that  it  would  be  absolutely  shocking  to  my  mind*if 
Mr.  Smith  were  not  held  liable  for  the  fraud  of  his  agent  in 
the  present  case.  When  Mrs,  Lloyd  put  herself  in  the  hands 
of  the  firm  how  was  she  to  know  what  the  exact  position  of 
handles  was?  My.  Smith  carries  on  business  under  a  stvle  or 
which  implies  that  unnamed  persons  are.  or  may  be.  in- 
luded  in  its  members.  Sandies  speaks  and  acts  as  if  he 
ere  one  of  the  firm.  He  points  to  the  deed  boxes  in  the 
1  '  fells  her  that  her  deeds  are  quite  safe  in  "our" 

a'urally  enough  she  signs  the  documents  he  puts 
before  her  without  trying  to  understand  what  they  were. 
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"Who  is  to  suffer  for  this  nan's  fraud?  The  person  who  re¬ 
lied  on  Mr.  Smlth*s  accredited  representative,  or  Mr,  Smith, 
who  put  this  rogue  in  his  own  place  and  clothed  him  with  his 
own  authority?  If  Sandies  had  been  a  partner  in  fact,  Mr, 
Smith  would  have  been  liable  for  the  fraud  of  Sandies  as 
his  agent.  It  is  a  hardship  to  be  liable  for  the  fraud  of' 
your  partner.  But  that  is  the  law  under  the  Partnership 
Act,  It  is  less  a  hardship  for  a  principal  to  be  held  liable 
for  the  fraud  of  his  agent  or  confidential  servant*  You 
can  hardly  ask  your  partner  for  a  guarantee  of  his  honesty; 
but  there  are  such  things  as  fidelity  policies.  You  can 
Insure  the  honesty  of  the  person  you  employ  in  a  confiden¬ 
tial  situation  or  you  can  make  your  confidential  agent  ob¬ 
tain  a  fidelity  policy, 

"With  all  respect  to  the  learned  Judges  of  the' 
Court  of  Appeal,  I  think  the  decision  appealed  from  is  wrong. 
I  think  they  are  in  error  as  regards  the  law,  and  I  think 
they  have  not  taken  the  correct  view  of  the  facts.  They*', 
look  at  the  execution  of  the  deeds  by  which  Sandies  chpated 
Mrs.  Lloyd  out  of  her  property  as  if  it  were  an  isolated 
transaction — as  a  thing  standing  by  itself;  whereas  the 
trick  was  so  cunningly  contrived  as  to  seem  to  the  victim  of 
the  fraud  a  mere  matter  of  course — a  trifling  incident  in 
the  business  about  which  the  firm  was  being  employed. 

In  the  result  I  am  of  opinion  that  Mr,  Frederick 
Smith  was  clearly  liable  for  the  fraud  of  his  agent. 

I 

Order  of  the  Court  of  Appeal 
reversed  and  judgment  of 

Scrutton  J,  restored, 

[The  following  Law  Lords  gave  concurring  Judg¬ 
ments!  Earl  of  Halsbury,  Lord  Atkinson,  Lord  Shaw  of  Dun¬ 
fermline.] 
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BAMfiRT  v.  Parks  (1965)  50  D.L.R.  (2d)  F„2d.  167  (1968) 


Clunis,  Co.Ct.J.  : — Counsel  submitted  at  the  opening  a 
statement  of  facts  on  which  they  had  agreed  but  in  addition 
evidence  was  called  and  I,  therefore,  deem  it  necessary  to 
make  a  finding  of  fact. 

The  defendants,  William  and  Emily  Parks,  carried  on  a  car 
washing  business  on  Langlois  Ave.  in  the  City  of  Windsor 
under  the  name  of  Spee-Dee  Auto  Wash.  The  business  was 
managed  by  the  defendant  Marvin  Parks.  The  premises  in 
which  the  washing  business  was  carried  on  comprised  a  build¬ 
ing  and  parking  lot.  The  interior  of  the  building  housed  three 
“lines”  for  washing  cars  and  trucks  and  an  office  area.  A 
door  opened  from  the  street  to  the  office  and  another  door 
opened  from  the  office  to  the  remainder  of  the  building. 
There  were  other  doors  to  the  building  of  a  size  to  permit 
cars  and  trucks  to  enter.  The  doors  other  than  the  outside 
office  door  were  secured  from  the  inside.  It  follows  that 
when  the  premises  were  closed,  a  person  could  enter  the 
building  only  if  he  had  a  key  to  rhe  office  door.  At  all  material 
times  there  were  three  keys  t<  his  office  door.  One  was  in 
the  possession  of  the  defenda  vmily  Parks,  one  was  kept 
by  the  defendant  Marvin  Parks  and  a  third  had  been  given 
to  an  employee,  Kenneth  Miller,  by  the  defendant  Marvin 
Parks. 

On  the  night  of  November  7,  1962,  the  defendant  Marvin 
Parks  closed  and  locked  the  premises  for  the  day  at  about 
6  o’clock  in  the  evening. 

On  the  afternoon  of  November  7th,  the  plaintiff  brought 
his  car  to  the  premises  and  gave  instructions  to  the  defend¬ 
ant  Marvin  Parks  that  it  be  washed  and  simonized.  The  sim- 
onizing  could  not  be  completed  before  closing  and  the  plain¬ 
tiff  was  advised  that  it  would  be  done  by  about  noon  of 
November  8th.  This  meant  that  the  car  was  to  be  kept  by  the 
defendants  William  and  Emily  Parks  in  their  premises  over¬ 
sight  and  made  available  to  the  plaintiff  after  the  simon- 
izing  had  been  done  about  noon  of  the  following  day. 

On  the  afternoon  of  November  7th,  the  defendant  Marvin 
Parks  and  Kenneth  Miller  washed  the  car  and  commenced 
the  simonizing.  The  cleaning  operation  had  not  been  com¬ 
pleted  at  closing  time,  when  Miller  and  Marvin  Parks  left 
for  the  day.  The  plaintiff’s  car  was  left  inside  the  building. 
The  keys  were  left  in  the  ignition.  There  was  a  safe  in  the 
office  portion  of  the  premises,  which  could  be  locked.  The  keys 
of  the  car  could  have  been  put  in  the  safe.  However,  it  was 
the  practice  of  Marvin  Parks  to  leave  the  keys  of  cars  which 
remained  on  the  premises  overnight  in  the  ignition  so  that 
these  cars  could  be  moved  more  easily  if  a  fire  should  occur. 

So  that  at  6  o’clock  we  have  the  doors  of  the  premises  locked 
from  the  inside  excepting  the  office  door  wThich  could  be 
opened  from  the  outside  by  any  one  of  the  three  keys.  All 
employees  had  1*  ft  for  the  day.  Inside  the  premises  was  the 
plaintiff’s  car  with  the  keys  in  the  ignition. 

Kenneth  Miller  commenced  to  work  for  the  defendants  in 
June  of  1961.  He  was  described  by  Marvin  Parks  as  depend¬ 
able  and  courteous  and  the  best  employee  he  had.  On  or  about 
July  of  1962.  the  defendant  Marvin  Parks  hired  Kenneth 
Miller  as  a  janitor  in  addition  to  his  other  duties.  This  in¬ 
volved  Miller  coming  back  to  work  at  about  7  o’clock  in  the 
morning  and  doing  the  janitorial  work  before  the  defendant 
Marvin  Parks  arrived  to  open  the  premises  for  business. 
Marvin  Parks  gave  Miller  a  key  to  the  office  so  that  he  could 
gain  entrance  to  the  premises  and  do  the  janitorial  work. 
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The  duties  of  Miller  as  a  car  washer,  dryer  and  polisher  i 
and  his  duties  as  janitor,  did  not  involve  the  driving  of  cars' 
or  trucks.  On  one  occasion,  about  one  month  after  he  was 
hired,  Miller  had  undertaken  to  drive  a  truck  belonging  to 
a  customer.  Marvin  Parks  ordered  Miller  from  the  truck  and 
forbade  him  to  drive  any  cars  or  trucks  on  the  premises 
thereafter.  Miller  never  violated  these  instructions  until  the 
night  of  November  7,  1962. 

After  Marvin  Parks  had  closed  for  the  night  and  before 
9  o’clock  of  November  7th,  Miller  returned  to  the  premises, 
entered  the  office  by  using  his  key  and  drove  the  plaintiff’s 
automobile  out  and  at  about  9  o’clock  in  the  evening,  was  in¬ 
volved  in  a  serious  accident  which  damaged  the  plaintiff’s  car 

Evidence  was  given  that  the  workers  at  the  car  wash  were 
almost  entirely  transients  and  most  of  them  worked  for  a 
few  hours  or  a  day  or  so  and  left.  The  evidence  of  Police 
Officer  Pringle  was  that  Miller  was  not  capable  of  giving  a 
statement  concerning  the  accident  after  it  happened.  He 
said  that  Miller  appeared  to  be  mentally  deficient.  Counsel 
for  the  plaintiff  sought  to  establish  in  cross-examination 
that  Miller  was  a  person  of  retarded  mental  development 
and  that  he  was  presently  in  hospital  for  mentally  ill  per¬ 
sons.  I  cannot  accept  this  evidence  as  proof  of  the  measure 
of  Miller’s  mental  capacity,  nor  for  the  purpose  of  proving 
the  truth  of  the  allegation  of  mental  retardation  or  mental 
instability. 

The  evidence  is  clear  that  the  defendant  Marvin  Parks 
made  no  investigation  of  or  inquiries  about  Miller  when  he 
hired  him  or  subsequently.  He  undertook  to  give  him  the 
key  to  the  premises,  to  permit  him  to  act  as  janitor,  purely 
on  a  basis  of  his  observations  of  him  as  a  steady  employee 
over  a  period  of  about  12  months. 

On  these  facts,  I  find  that  Emily  and  William  Parks  carry¬ 
ing  on  business  as  Spee-Dee  Auto  Wash  were  bailees  for 
pay  of  the  plaintiff’s  automobile  at  all  material  times. 

I  also  find  that  Marvin  Parks  and  Kenneth  Miller  were 
employees  of  Spee-Dee  Auto  Wash. 

The  claim  is  made  in  the  alternative.  First,  the  plaintiff 
contends  he  has  the  right  to  damages  against  the  defendants 
because  of  the  breach  of  the  implied  contract  of  bailment. 
Since  the  evidence  establishes  that  Marvin  Parks  was  not  a 
bailee  but  the  servant  of  the  Spee-Dee  Auto  Wash,  the  claim 
based  on  bailment  cannot  succeed  against  this  defendant. 

Secondly,  the  plaintiff  contends  that  he  has  the  right  to 
damages  because  of  acts  of  negligence  of  the  defendants. 
The  right  to  damages  for  negligence  must  rest  upon  a  duty 
owed  by  a  defendant  to  a  plaintiff,  which  duty  has  not  been 
carried  out  and  that  this  failure  to  observe  the  duty  has 
caused  the  damage  claimed.  It  does  not  appear  to  me  that 
the  defendant  Marvin  Parks  owed  a  duty  to  the  plaintiff 
the  breach  of  which  has  resulted  in  the  plaintiff’s  damage. 
On  this  score,  also  I  find  that  no  claim  has  been  made  out 
against  the  defendant  Marvin  Parks.  It,  of  course,  does  not 
follow  that  if  the  defendant  Marvin  Parks  was  negligent 
in  the  discharge  of  his  duties  as  a  servant  of  Spee-Dee  Auto 
Wash  that  the  defendants  William  and  Emily  Parks  are  re¬ 
lieved  of  the  liability  arising  from  that  negligence. 
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The  general  law  as  it  relates  to  bailment  is  discussed  in 
2  Hals.,  3rd  ed.,  pp.  96,  114-5,  paras.  192,  225,  226: 

192.  Of  the  various  rights  and  duties  of  bailors  and  bailees,  that 
most  discussed  is  the  degree  of  care  and  diligence  required  of  the 
bailee  in  each  kind  of  bailment,  and  that  degree  has,  from  the  time 
of  the  Roman  Empire  till  now,  been  held  to  vary  according  to  the 
benefits  derived  from  the  bailment  by  the  bailor  and  the  bailee  re¬ 
spectively.  An  ordinary  degree  of  care  and  skill  usually  is  re¬ 
quired  where  both  benefit  from  the  transaction;  slighter  dili¬ 
gence,  perhaps,  where  the  benefit  is  wholly  that  of  the  bailor  .  .  . 
and  greater  diligence  where  the  benefit  accrues  only  to  the  bailee  .  .  . 
It  may  perhaps  be  stated  with  equal  truth  and  brevity  that  the 
bailee  is  required  in  every  case  to  take  that  degree  of  care  which 
may  reasonably  be  looked  for,  having  regard  to  all  the  circum¬ 
stances;  for  example  if  you  confide  a  casket  of  jewels  to  the  cus¬ 
tody  of  a  yokel,  you  cannot  expect  him  to  take  the  same  care  of  it 
that  a  banker  would. 

225.  A  custodian  for  reward  is  bound  to  use  due  care  and  diligence 
in  keeping  and  preserving  the  article  entrusted  to  him  on  behalf  of 
the  bailor.  The  standard  of  care  and  diligence  imposed  on  him  is 
higher  than  that  required  of  a  gratuitous  depositary,  and  must  be 
that  care  and  diligence  which  a  careful  and  vigilant  man  would 
exercise  in  the  custody  of  his  own  chattels  of  a  similar  description 
and  character  in  similar  circumstances. 

He  is  therefore  bound  to  take  reasonable  care  to  see  that  the 
place  in  which  the  chattel  is  kept,  including  the  tackle  used  in 
connexion  with  it,  is  fit  and  proper  for  the  purpose,  to  see  that 
the  chattel  is  in  proper  custody  to  protect  it  against  unexpected 
danger  should  that  arise,  to  it  if  it  is  stolen,  and  to  safe¬ 

guard  the  bailor’s  interest  aga'  adverse  claims;  and  if  it  is  in¬ 
jured  through  his  negligence,  he  will  ot  be  excused  on  the  ground 
that  it  has  been  subsequently  destroyed  by  inevitable  mischance  .  .  . 
[Italics  added.] 

Page  116: 

The  obligation  to  take  due  care  exists  independently  of  contract  and 
an  action  based  on  breach  of  the  obligation  is  an  action  founded 
ov  tort. 

The  bailee  is  not,  apart  from  special  contract,  an  insurer,  and, 
therefore,  in  the  absence  of  negligence  on  his  part  he  is  not  liable 
for  loss  or  damage  to  the  chattel  due  to  some  accident,  fire,  the 
acts  of  third  parties,  or  the  unauthorised  acts  of  his  servants 
acting  outside  the  scope  of  their  employment.  [Italics  added.] 

[Page  117]  : 

226.  Thi  custodian  is  further  responsible  to  the  owner  of  the 
chattel  entrusted  to  him  both  for  the  negligence  of  his  agents  or 
servants,  and  for  their  acts  of  fraud  or  other  wrongful  acts,  pro¬ 
vided  that  such  acts  were  committed  by  them  within  the  apparent 
scope  of  their  authority,  either  in  the  supposed  interest  of  their 
principal  or  master  or  in  the  course  of  their  employment.  And 
although  usually  speaking,  such  a  custodian  incurs  no  respon¬ 
sibility  where  an  act  of  fraud  or  negligence  is  committed  by  a  ser¬ 


vant  or  agent  not  in  the  course  of  his  employment  or  outside  the 
scope  of  his  authority,  he  may  be  liable  if  he  was  negligent  in 
engaging  the  servant  whose  act  occasioned  the  loss.  [Italics  added.] 

Counsel  for  the  plaintiff  rested  his  argument  to  a  large 
extent  on  the  case  of  Van  Geel  v.  Warrington,  [1929]  1 
i>  L.R.  94,  63  O.L.R.  143.  Counsel  for  the  defendants  argued 
that  the  more  recent  case  of  Darling  Ladies’  Wear  Ltd  v 
Hickey,  [1949]  2  D.L.R.  420,  [1949]  O.R.  189,  [1949]  O.W.N. 
180,  [1950]  1  D.L.R.  720,  [1949]  O.W.N.  768,  was  in  point. 
It  was  suggested  that  these  two  cases  both  decided  by  the 
Court  of  Appeal  >t  Ontario,  though  by  Courts  differently 
constituted,  were  in  apparent  conflict. 

It  seems  desirable  therefore  to  consider  these  two  cases 
and  the  earlier  decisions  which  they  purport  to  follow  as 
well  as  subsequent  decisions  dealing  with  similar  facts. 

I  he  facts  ot  the  I  an  Gcel  case  are  as  follows: 

I  he  defendant  was  a  service  station  operator  and  in  the 
tourse  of  his  business  he  supplied  gas,  oil  and  washed  cars, 
lbs  place  ot  business  was  on  Bay  St.  However,  he  had  no 
facilities  there  for  washing  cars.  It  was  his  practice  to  have 
nrs  placed  with  him  for  washing  transferred  by  his  employees 
t  \  garage  on  King  St. 
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lhe  plaintiff  was  a  customer  of  the  defendant  and  he  de¬ 
livered  his  car  to  the  Bay  street  premises  to  have  the  gas 
and  oil  replenished  and  a  wash  job  done.  The  car  was  to  re¬ 
main  overnight  with  the  defendant.  The  plaintiff  had  made 
similar  arrangements  in  respect  of  his  automobile  on  other 
occasions.  There  was  a  dispute  as  to  whether  the  plaintiff 
knew  that  the  car  would  be  washed  at  another  location  than 
the  one  where  he  had  on  this  and  other  occasions  left  his 
car  for  similar  service. 

One  of  the  defendant’s  employees  was  known  as  William 
Cara.  Cara  had  worked  for  the  defendant  for  about  6  months. 
His  work  at  first  was  in  minor  capacities,  later  as  a  driver 
of  the  defendant’s  own  car  and  one  of  the  principals  at  the 
defendant’s  service  station  under  the  manager. 

On  the  night  the  plaintiff  left  his  car,  this  man  Cara,  after 
9  p.m.  was  the  senior  man  in  charge.  One  of  the  duties  of 
Cara  was  to  take  customers’  cars  from  the  Bay  St.  location 
to  the  King  St.  garage  for  washing. 

At  about  10:30  on  the  night  the  plaintiff  left  his  car  at  the 
Bay  St.  service  station,  Cara  acting  in  the  course  of  his  em¬ 
ployment  as  a  servant  or  agent  of  the  defendant,  removed 
the  car  from  Bay  St.  with  the  purpose  of  delivering  it  to 
King  St.  On  the  way  to  the  King  St.  garage,  he  picked  up 

three  girls  and  another  man.  The  group  obtained  a  bottle  of 
liquor  and  drove  to  Brantford  where  the  car  collided  with 
a  telephone  pole  and  was  seriously  damaged. 

On  these  facts,  the  Court  found  the  defendant  liable  for 
the  damages.  It  is  to  be  noted  that  Latchford,  C.J.,  Riddell, 
Middleton,  and  Masten,  JJ.A.,  all  wrote  opinions. 

The  Chief  Justice  sums  up  his  reasoning  on  p.  97  D.L.R. 
as  follows : 

Applying  the  reasoning  of  Rowlatt,  J.  [in  Williams  v.  Curzon 
Syndicate,  Ltd.  (1919),  35  Times  L.R.  295;  35  Times  L.R.  475] 
to  the  present  case,  it  was  necessary  that  servants  should  be  en¬ 
gaged  by  the  defendant  to  transfer  cars  from  the  service  station 
[Bay  St.]  to  the  Commonwealth  garage  [King  St.].  Such  servants 
should  be  honest  and  trustworthy,  especially  as  great  risk  was 
run  in  placing  them  in  charge  of  property  of  great  value  such  as 
the  plaintiff’s  car.  Inquiry  would  have  established  the  bad  rep¬ 
utation  of  McDonald.  An  implied  contract  existed  between  [the 
plaintiff]  and  [the  defendant]  that  the  latter  should  use  a  large 
measure  of  care  in  the  selection  of  such  servants  entrusted  with 
articles  of  value. 

On  this  ground  alone  I  think  the  plaintiff  entitled  to  succeed. 

Other  grounds  may  be  inferred  from  the  ratio  decidendi  in  Lloyd 
v.  Grace,  Smith  &  Co.,  [1912]  A.C.  716. 

Riddell,  J.A.,  on  the  other  hand  at  p.  100  says  in  part: 

The  case  of  Lloyd  v.  Grace,  Smith  &  Co.,  [1912]  A.C.  716,  is 
to  my  mind  conclusive  here  .  .  . 

While  I  base  my  opinion  on  the  law  as  laid  down  for  us  by  the 
House  of  Lords  as  above,  I  am  not  to  be  taken  as  holding  that  the 
plaintiff  is  not  entitled  to  succeed  on  the  ground  of  the  negligence 
of  the  defendant  in  the  entrusting  of  a  valuable  car  to  Cara  with¬ 
out  any  inquiry  as  to  his  past,  his  reliability  —  all  that  was  con¬ 
sidered  was  his  capacity  as  a  workman.  This,  however,  does  not 
enter  into  my  judgment. 

Middleton,  J.A.,  in  his  characteristic  fashion  sums  up  the 
basis  of  his  judgment  in  a  paragraph  on  pp.  100-1  when  he 
says : 

I  think  that  the  ordinary  principles  of  the  law  of  master  and 
servant  and  principal  and  agent  apply  to  the  case  of  a  bailee.  Such 
a  bailee  as  the  keeper  of  a  garage  is  not  an  assurer  of  the  cars 
entrusted  to  him.  His  obligation  is  to  take  the  same  care  as  reason¬ 
able  men  ordinarily  use  in  their  own  affairs;  and,  had  the  car 
been  taken  from  the  defendant’s  care,  notwithstanding  the  use  of 
due  diligence,  by  a  stranger,  the  defendant  would  not  have  been 
liable. 

A  master  is  liable  for  the  conduct  of  his  servant,  the  agent 
whom  he  selects  and  puts  in  his  place  to  discharge  the  duty  he 
has  undertaken,  and  this  law  is  applicable  in  the  case  of  bail¬ 
ment.  The  conduct  of  the  servant  is  then  the  conduct  of  the  mas¬ 
ter,  and  the  master  is  liable  to  the  bailor. 
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However,  at  p.  101  His  Lordship  continues  in  part  as  fol¬ 
lows: 


It  is  equally  plain  that  a  master  cannot  be  made  liable  for  all 
the  wrongful  acts  of  the  servant  upon  the  mere  proof  of  the  re¬ 
lationship. 

His  Lordship  then  goes  on  to  point  out  the  difficulties  which 
arose  as  a  result  of  attempts  by  the  Courts  to  delineate  the 
principles  upon  which  the  master  would  be  exempt. 

His  Lordship  at  p.  103,  after  citing  with  approval  Central 
Motors  (Glasgow),  Ltd.  v.  Cessnock  Garage  &  Motor  Co., 
[1925]  S.C.  796,  points  out  that  this  case  left  open  whether 
the  misconduct  of  the  defendant’s  servant  could  ever  be  a 
good  defence  to  an  action  for  breach  of  contract  of  locatio 
o per arum : 


Following  the  example  of  the  Scotch  Court  and  its  caution,  I 
would  leave  open  and  in  abeyance  the  question  as  to  the  possibility 
of  any  defence  to  an  action  by  the  bailor  based  upon  misconduct 
of  the  servant. 


Finally,  at  p.  104,  Middleton,  J.A.,  says: 

This  [after  reciting  a  portion  of  the  judgment  of  Lord  Cullen  in 
the  Central  case]  makes  it  quite  unnecessary  to  consider  the  ques¬ 
tion  of  ,  the  liability  of  the  present  defendant  upon  the  theory  that 
he  was  negligent  in  the  selection  of  this  particular  employee  as 
one  to  whom  valuable  property  of  a  third  person  should  be  en¬ 
trusted.  It  is  in  my  opinion  a  da  serous  thing  for  a  master  to  en¬ 
trust  cars  worth  many  thousan  dollars  to  the  care  of  one  of 

whom  he  has  little  knowledge. 

Masten,  J.A.,  at  pp.  105-6  says: 

Having  had  an  opportunity  of  considering  the  judgment  of  my 
brother  Middleton,  in  the  conclusions  and  reason  of  which  I  full)' 
concur,  I  desire  to  add  only  two  observations. 

...  I  desire  to  limit  my  judgment  to  the  facts  of  the  present  case, 
and,  as  in  the  Scotch  case  of  Central  Motors  ( Glasgow )  Ltd.  v. 
Cessnock  Larage  <C-  Motor  Co.,  [1925]  S.C.  796,  to  reserve  the 
general  question  whether  the  misconduct  of  the  bailee’s  servant 
can  ever  be  a  good  defence  to  an  action  for  a  breach  of  a  contract 
of  locatio  operarum. 

.  .  .  While  the  defendant  would  not  be  responsible  for  a  tort  com¬ 
mitted  by  Cara  or  McDonald  while  driving  the  stolen  car,  he  did, 
notwithstanding  the  theft,  remain  civilly  responsible  as  bailee  for 
the  act  of  the  man  whom  he  had  employed  to  carry  out  the  con¬ 
tract  made  by  him  with  the  plaintiff,  viz.,  safely  to  keep  and  re¬ 
deliver  the  car  to  his  bailor. 


Orde,  J.A.,  agreed  with  Middleton,  J.A. 

In  result,  therefore,  three  of  the  Judges  concluded  that 
the  defendant  as  a  bailee  had  entered  into  an  implied  con¬ 
tract  with  the  plaintiff  to  use  the  same  degree  of  care  that 
i  easonable  men  exercise  in  their  own  affairs  to  safely  keeo 
and  redeliver  the  car  to  his  customer,  the  plaintiff.  If  the 
endant  had  driven  the  car  to  Brantford  and  damaged 
i  as  ara  or  McDonald  did,  the  defendant  would  have  breached 
his  implied  contract  and  would  be  liable  for  the  damage. 

The  evidence  is  clear  that  Cara  was  employed  to  drive  cars 
and  one  of  his  customary  tasks  was  to  drive  customers’  cars 
iom  >a>  St.  to  King  St.  He  took  charge  of  the  car  at  Bay 
St.  and  apparently  started  for  King  St.  While  driving,  he 
cited  to  depart  from  his  master’s  instructions  and  en- 
gaged  in  activity  which  was  totally  different  from  the  terms 
.d  tre  lmphed  contract.  In  so  doing,  the  car  was  damaged. 

I  he  (  ourt  deeded  that  the  acts  of  Cara,  the  servant  or  agent, 
aie  in  law  the  acts  of  the  defendant. 

the  defendant  would  have  been  liable  to  the  plain-. 

I",,1  he  I1**1  breached  his  agreement,  he  is  vicariously  liable 
because  of  the  act  of  his  a^ent. 

None  of  these  judgments  are  based  upon  negligence.  Each 
reserve  the  question  of  liability  of  a' bailee  for  negligence 

"  Sfj,f’cting  his  employees.  Their  expressions  of  opinion  are 

purely  obiter. 
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The  Chief  Justice  alone  bases  his  judgment  on  breach  of 
the  implied  contract  which  he  states  to  be  [p.  97]  “that  [the 

defendant]  should  use  a  large  measure  of  care  in  the  se¬ 
lection  of  such  servants  entrusted  with  articles  of  value”. 

I  think  one  need  go  no  further  into  the  decided  cases  than 
Lloyd  v.  Grace,  Smith  &  Co.,  [1912]  A.C.  716,  to  satisfy  one¬ 
self  as  to  the  law.  In  that  case  the  confusion  which  developed 
after  Harwich  v.  English  Joint  Stock  Bank  (1867),  L.R.  2 
Ex.  259,  and  perpetuated  in  British  Mutual  Bankmg  Co.  v. 
Charnivood  Forest  R.  Co.  (1887),  18  Q.B.D.  714,  and  Ruben 
et  al.  v.  Great  Fingall  Consolidated,  [1906]  A.C.  439,  was 
clarified. 

Willes,  J.,  in  the  Barwick  case  had  stated  [p.  265]  : 

The  general  rule  is,  that  the  master  is  answerable  for  every  such 
wrong  of  the  servant  or  agent  as  is  committed  in  the  course  of  the 
Service  and  for  the  master’s  benefit,  though  no  express  command 
or  privity  of  the  master  be  proved. 

Lord  Macnaghten,  in  the  Lloyd  v.  Grace,  Smith  &  Co.  case, 
had  this  to  say  at  p.  732: 

To  that  statement  of  the  law  [as  cited  by  Willes,  J.,  above]  no 
objection  of  any  sort  can  be  taken.  But  it  is  a  very  different  prop¬ 
osition  to  say  that  the  master  is  not  answerable  for  the  wrong 
of  the  servant  or  agent,  committed  in  the  course  of  sei'vice,  if  it  be 
not  committed  for  the  master’s  benefit. 


At  p.  737  His  Lordship  cites  the  following  [quoting  McGoxcan 
&  Co.  v.  Dyer  (1873),  L.R.  8  Q.B.  141  at  p.  145]  : 

“In  Story  on  Agency,  the  learned  author  states,  in  s.  452,  the  gen¬ 
eral  rule  that  the  principal  is  liable  to  third  persons  in  a  civil 
suit  ‘for  frauds,  deceits,  concealments,  misrepresentations,  torts, 
negligences,  and  other  malfeasances  or  misfeasances,  and  omis¬ 
sions  of  duty  of  his  agent  in  the  course  of  his  employment,  al¬ 
though  the  principal  did  not  authorise,  or  justify,  or  participate 
in,  or  indeed  know  of  such  misconduct,  or  even  if  he  forbade  the 
acts,  or  disapproved  of  them.’  He  then  proceeds,  in  s.  456:  ‘But  al¬ 
though  the  principal  is  thus  liable  for  the  torts  and  negligences 
of  his  agent,  yet  we  are  to  understand  the  doctrine  with  its  just 
limitations,  that  the  tort  or  negligence  occurs  in  the  course  of 
the  agency.  For  the  principal  is  not  liable  for  the  torts  or  negli¬ 
gences  of  his  agent  in  any  matters  beyond  the  scope  of  the  agency, 
unless  he  has  expressly  authorised  them  to  be  done,  or  he  has 
subsequently  adopted  them  for  his  own  use  and  benefit.’  ” 

The  English  Court  of  Appeal  in  1904  had  dealt  with  a  case 
the  facts  of  which  bear  greater  similarity  to  those  of  the  case 
at  bar.  That  case  is  Sanderson  v.  Collins,  90  L.T.  243.  In 
that  case  the  plaintiff,  a  coachbuilder  to  whom  the  defend¬ 
ant  had  sent  a  coach  for  repairs,  lent  the  defendant  a  dogcart 
for  his  use  while  the  repairs  were  being  executed.  Without 
the  knowledge  of  the  defendant,  his  coachman  took  the  dog¬ 
cart  out  for  his  own  purposes  and  while  he  was  driving  the 
dogcart,  it  was  damaged  through  his  negligence.  The  Court 
of  Appeal  held  that  since  the  coachman  at  the  time  when  the 
damage  was  done  was  not  acting  in  the  course  of  his  em¬ 
ployment  or  within  the  scope  of  his  authority,  the  defend¬ 
ant  was  not  responsible  for  his  negligence. 

In  the  course  of  this  judgment,  the  Court  examined  and 
commented  upon  an  earlier  decision  of  the  Divisional  Court 
cited  as  Coupe  Co.  v.  Maddick,  [1891]  2  Q.B.  413.  In  that 
case  the  defendant,  a  surgeon,  had  hired  a  horse  and  car¬ 
riage  from  the  plaintiff.  Returning  home  one  afternoon, 
the  defendant  ordered  his  coachman  to  take  the  carriage  to 
his  stable  close  by  but  the  coachman  instead  of  doing  so,  drove 
to  a  place  about  a  mile  and  a  half  away.  While  he  was  re¬ 
turning  to  his  master’s  stable,  the  coachman,  who  was  sub¬ 
sequently  convicted  of  having  been  drunk  at  the  time,  met 
with  an  accident  caused  by  his  negligent  driving  and  the 
horse  and  carriage  suffered  damage.  The  Divisional  Court 
found  for  the  plaintiff. 

In  commenting  on  this  decision,  the  Court  of  Appeal  in 
the  Sanderson  v.  Collins  case  said  that  it  would  be  supported 
on  the  view  that  the  defendant’s  coachman,  though  he  dis- 
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obeyed  his  master’s  orders,  was  nevertheless  acting  in  the 
course  of  his  employment  at  the  time  of  the  accident. 

In  1914,  the  Supreme  Court  of  Canada  decided  Halparin 
v.  Bulling  (1914),  20  D.L.R.  598,  50  S.C.R.  471,  8  W.W.R. 
95,  and  based  its  decision  upon  Storey  v.  Ashton  (1869),  L.R. 
4  Q.B.  476. 

In  1925,  Central  Motors  (Glasgow) ,  Ltd.  v.  Cessnock 
Garage  &  Motor  Co.,  [1925]  S.C.  796,  was  decided  by  the 
Scottish  Court  of  Session  (First  Division).  This  case,  though 
not  binding  on  our  Courts,  is  entitled  to  be  treated  with 
profound  respect  because  of  the  fact  that  Scottish  law  in 
this  regard  appears  like  our  own  to  trace  its  origin  to  the 
Roman  law. 

In  that  case,  the  plaintiff  entrusted  his  car  to  the  defend¬ 
ant  for  safe  custody  overnight.  The  night  watchman  in  charge 
of  the  garage  took  it  out  for  his  own  purposes  during  the 
night  and  while  he  was  on  duty  as  night  watchman.  In  driv¬ 
ing  the  car  out  of  the  garage,  the  watchman  acted  contrary 
to  his  employer’s  instructions  and  without  their  knowledge. 

It  was  held  that  the  defendant  had  delegated  to  their  serv¬ 
ant  the  duty  of  keeping  the  car  safely  secured  in  the  garage 
and  they  were  liable  to  the  plaintiff  for  the  failure  of  the 
servant’s  performance  of  that  duty. 

It  seems  to  me  that  the  reasoning  of  Middleton,  J.A., 
in  Van  Geel  v.  Warrington  [1929]  1  D.L.R.  94,  63  O.L.R. 
143,  follows  logically  from  th  e  decisions.  But  the  basis  of 
decision  in  each  case  is  bast.d  ’<*tly  upon  the  servant  “act¬ 
ing  within  his  authority”  or  “ac  ting  in  the  course  of  his  em¬ 
ployment”  or  “acting  within  the  scope  of  his  agency”.  Which¬ 
ever  of  these  expressions  is  used,  it  must  be  interpreted  lib¬ 
erally.  In  all  cases  of  this  nature,  the  master  seldom  author¬ 
izes  the  specific  act  but  he  has  in  each  case,  where  liability 
has  been  found  to  attach,  put  the  servant  in  his  place  to  do 
the  class  of  acts  and  he  must  be  answerable  for  the  manner 
in  which  the  servant  has  conducted  himself. 

This  brings  us  to  the  Darling  Ladies'  Wear  Ltd.  v.  Hickey 
case  [[1949]  2  D.L.R.  420,  [1949]  O.R.  189],  decided  by  the 
Ontario  Court  of  Appeal  in  1949  in  appeal  from  Genest,  J. 
The  report  of  both  the  trial  Court  and  the  Appeal  Court  must 
be  read  to  secure  the  facts. 

The  plaintiff  delivered  its  car  to  the  defendant’s  garage 
operator  for  repairs.  The  car  was  to  be  left  overnight  and 
picked  up  by  the  plaintiff  the  following  day.  The  garage 
was  closed  for  the  day.  At  about  9  o’clock  in  the  evening, 
one  Dainard,  a  mechanic  employed  by  the  defendant,  re¬ 
turned  to  the  garage.  He  entered  with  a  key  which  had  been 
given  to  him  by  the  employer  and  drove  the  car  away  in 
pursuit  of  his  own  purposes.  Dainard  was  involved  in  an 
accident  at  about  5  o’clock  on  the  following  morning  and 
the  car  was  wrecked. 

Dainard  was  employed  as  a  mechanic  by  the  defendant 
and  had  been  so  employed  for  about  a  year  before  the  night 
in  question.  As  a  trusted  employee,  he  had  been  given  a 
key.  Following  delivery  of  the  plaintiff’s  car,  Dainard  had 
been  instructed  to  do  mechanical  work  to  it. 

The  trial  Judge  applied  Van  Geel  v.  Warrington  and 
concluded  that  th  garage  owner  was  liable.  Laidlaw,  J.A., 
delivering  the  judgment  of  the  Court,  reversed  the  trial 
Judge,  finding  that  the  Van  Geel  and  Central  Motors  cases 
were  clearly  distinguishable.  His  Lordship  emphasizes  that 
Dainard  went  to  the  premises  after  hours  and  appropriated 
the  car  and,  in  reality,  stole  it.  He  was  not  in  the  premises 
on  the  defendant’s  business  and  his  misconduct  was  not 
attributable  to  the  defendant  so  as  to  make  the  latter  liable 
in  tort  or  in  contract. 
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It  seems  to  me  that  the  Van  Geel  case  and  the  Darling 
case  are  distinguishable  if  we  apply  the  test  of  whether  or 
not  Dainard  was  acting  within  the  scope  of  his  authority.  The 
distinction,  I  think,  becomes  apparent  when  we  compare 
the  facts  in  Sanderson  v.  Collins,  the  Central  Motors  case 
and  the  Van  Geel  case  with  the  facts  in  the  Coupe  and 
Darling  cases. 

Geo.  W.  Paton  in  his  book  Bailment  in  the  Common  Law 
(1952),  p.  182,  makes  this  statement: 

There  has  been  much  confusion  concerning  the  liability  of  a 
bailee  for  the  acts  of  a  servant.  If  a  chauffeur,  without  authority 
and  on  a  frolic  of  his  own,  takes  out  his  master’s  car  and  negli¬ 
gently  injures  a  pedestrian,  the  master  is  not  liable  as  the  servant 
is  acting  outside  the  course  of  employment.  If  the  car  is  one  bailed 
to  the  master,  and  the  servant,  again  on  a  frolic  of  his  own,  takes 
out  the  car  and  damages  it,  the  master  is  liable  or  not  according 
to  whether  he  entrusted  that  servant  with  the  responsibility  of 
custody.  If  the  servant  was  not  charged  with  the  responsibility  of 
keeping  that  car,  the  master  is  not  liable  if  the  servant  takes  it 
out  in  an  unauthorised  way;  but  if  the  responsibility  has  been 
entrusted  to  the  servant,  the  very  act  of  taking  the  car  is  a  breach 
of  the  implied  terms  of  the  bailment. 

It  is  to  be  noted  that  in  1949,  R.  W.  Macaulay,  in  an  article 
written  in  27  Can.  Bar  Rev.  585,  concurs  in  the  view  above- 
expressed,  and  attacks  Darling  Ladies’  Wear  Ltd.  v.  Hickey 
where  this  distinction  seems  to  be  ignored. 

There  cannot,  therefore,  in  law  be  liability  found  against 
the  defendants  Emily  and  William  Parks  in  respect  of  the 
acts  of  Miller.  Miller  clearly  was  a  car  washer  and  janitor 
and  was  not  at  any  time  charged  or  entrusted  with  any  re¬ 
sponsibility  for  keeping  the  plaintiff’s  car. 

There  remains  the  second  branch  of  the  case  which 
seeks  to  establish  liability  of  the  defendants  Emily  and 
William  Parks  on  the  grounds  of  negligence.  This  branch  in 
turn  must  be  subdivided  into  two  parts  because  the  plaintiff 
claims  the  right  to  be  indemnified  by  reason  of  the  negli¬ 
gence  of  Marvin  Parks  in  that  he  left  the  keys  in  the  ignition 
of  the  plaintiff’s  car  when  these  could  or  should  have  been 
removed  when  the  premises  were  closed  for  the  night. 

The  second  subdivision  of  the  alleged  negligence  is  the 
assessment  of  the  conduct  of  the  servant,  Marvin  Parks,  in 
hiring  Miller  as  a  janitor  without  an  investigation  of  his 
reputation  and  entrusting  him  with  a  key  to  the  premises. 

The  evidence  in  respect  of  the  first  allegation  is  that 
at  one  time  Marvin  Parks  was  accustomed  to  remove  the 
ignition  keys  of  cars  left  in  the  premises  overnight.  How¬ 
ever,  a  customer  had  requested  that  in  so  far  as  his  motor 
vehicles  were  concerned,  he  wished  the  car  keys  left  in 
the  ignition  when  his  vehicles  were  left  in  the  defendants’ 
premises  overnight.  Marvin  Parks  deposes  that  thereafter 
he  left  the  keys  in  all  vehicles  left  in  the  premises  overnight. 
His  reason  for  doing  so  was  to  facilitate  the  vehicles  being 
moved  in  the  event  of  fire.  It  is  not  disputed  that  there  was 
a  safe  in  the  office  portion  of  the  building  which  could  be 
locked.  It  is,  therefore,  clear  that  if  the  keys  to  the  plaintiff’s 
car  had  been  removed  and  placed  in  the  locked  safe,  Miller 
would  have  required  to  break  into  the  safe  to  secure  posses¬ 
sion  of  them.  I  suppose  it  is  reasonable  to  take  into  account 
the  fact  that  Marvin  Parks  might  have  taken  the  ignition 
keys  with  him  at  closing  time. 

The  question  is  whether  or  not  Marvin  Parks  was  guilty 
of  a  breach  of  the  duty  which  William  and  Emily  Parks  owed 
to  the  plaintiff  in  failing  to  remove  the  ignition  key  and 
that  that  breach  caused  the  damage  to  the  plaintiff’s  car. 
The  test  to  be  applied  is  whether  the  conduct  of  Marvin  / 
Parks  measures  up  to  that  of  a  reasonable  man.  It  may  be 
that  there  is  a  difficulty  in  divorcing  this  consideration  from 
the  question  of  negligence  arising  in  the  hiring  of  Miller. 
But  in  my  view,  and  considered  by  itself,  I  cannot  find  that 
Marvin  Parks  acted  unreasonably  in  leaving  the  ignition 
keys  in  the  car.  I  am  influenced  in  this  view  by  a  consider- 
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ation  of  the  possibility  of  fire  which,  in  the  mind  of  a  rea¬ 
sonable  man,  is  no  more  nor  lesa  probable  than  a  breaking 

into  the  premises  by  a  thief. 

In  my  view,  the  conduct  of  Marvin  Parks  was  that  of  a 
reasonable  man.  He  had  secured  and  locked  the  premises  be¬ 
fore  leaving  at  night.  He  was  not  obligated  to  anticipate 
that  unauthorized  entry  of  the  premises  would  be  made  dur¬ 
ing  the  night.  The  obligation  of  his  employers  was  not  that 
of  insurers.  It  is  true  that  the  leaving  of  the  keys  in  the 
car  made  it  easier  for  Miller  to  take  the  car  but  I  am  bound 
to  take  judicial  notice  of  the  fact  that  in  our  time  many 
schoolboys  know  how  to  start  an  internal  combustion  engine 
without  benefit  of  ignition  keys. 

There  is  no  basis  in  my  view  for  the  plaintiff’s  claim  to 
succeed  on  this  allegation  of  negligence.  The  leaving  of  the 
keys  in  the  ignition  was  not  the  direct  cause  of  the  plaintiff’s 
damage. 

There  remains  for  consideration  the  claim  based  upon 
negligence  in  the  hiring  of  Miller.  It  is  alleged  that  the  de¬ 
fendants  Emily  and  William  Parks  are  liable  because  of  the 
negligence  of  their  employee,  Marvin  Parks,  in  hiring  Miller 
as  a  janitor,  a  position  which  necessitated  his  having  a  key 
to  the  premises,  without  first  making  an  investigation  of 
Miller’s  background.  There  is  no  need  to  discuss  the  question 
of  the  liability  of  William  ai  d  Emily  Parks  for  the  negli¬ 
gent  acts  of  Marvin  Parks.  M  irvin  Parks  had  been  dele¬ 
gated  to  manage  the  business,  if  it  has  been  shown  that 
Marvin  Parks  was  guilty  of  a  breach  of  duty  to  the  plaintiff 
in  failing  to  exercise  due  care  in  hiring  Miller  and  that  this 
breach  of  duty  by  Marvin  Parks  caused  or  contributed  to 
the  damage  claimed  to  the  plaintiff’s  car,  then  the  defend¬ 
ants  W’illiam  and  Emily  are  liable. 

In  Paton  on  Bailment  at  p.  181  the  learned  author  says: 
“The  bailee  may  be  liable  for  theft  of  the  res  by  a  servant, 
if  he  was  guilty  of  negligence  in  choosing  that  servant.” 

He  cites  as  authority  Williams  v.  Curzon  Syndicate  (Lim¬ 
ited)  (1919),  35  T.L.R.  475.  This,  of  course,  is  the  case  upon 
which  the  judgment  of  Latchford,  C.J.,  is  based  in  the  Van 
Geel  case  [[1929]  1  D.L.R.  94,  63  O.L.R.  143]  and,  as 
nearly  as  I  can  ascertain,  is  the  leading  case.  The  facts  rele¬ 
vant  to  this  inquiry  may  be  summarized. 

The  plaintiff  was  a  member  of  a  residential  club  of  which 
the  defendants  were  proprietors.  The  plaintiff  gave  to  the 
defendants’  manager  certain  jewellery  to  lock  up  in  a  safe 
in  the  manager’s  office.  The  jewellery  was  stolen  from 

the  safe  by  the  night  porter  employed  by  the  defendants. 
The  defendants  had  obtained  references  from  two  previous 
employers  but  apparently  had  made  no  inquiry  as  to  his 
previous  career.  After  the  theft,  it  was  discovered  that  he 
was  an  old  and  dangerous  criminal.  The  Court  of  Appeal 
found  that  there  was  negligence  in  employing  the  night 
porter  and  that  that  negligence  was  the  direct  cause  of  the 
plaintiff’s  loss. 

I  regret  that  the  report  of  Central  Motors  v.  Cessnock 
is  ;  <  t  available.  T1  e  synopsis  of  this  case  and  the  comments 
on  it  indicate  t h  t ,  while  the  judgment  was  given  upon  other 
grounds,  the  matter  of  negligence  in  engaging  employees 
entrusted  with  responsibility  for  the  care  or  custody  of  chat¬ 
tels  could  render  a  bailee  liable. 

The  judgment  of  Latchford,  C.J.,  is  based  entirely  on  an 
implied  contract  between  the  plaintiff  and  defendant  that 
the  defendant  would  exercise  a  large  measure  of  care  in  the 
selection  of  (such)  servants  entrusted  with  articles  of 
value  and  that  inquiry  by  the  defendant  would  have  estab¬ 
lished  the  bad  reputation  of  McDonald,  the  servant. 


-  118 


The  judgment  of  Riddell,  J.A.,  at  p.  100  expressly  leaves 
open  the  question  of  the  defendant’s  liability  on  this  ground, 
as  does  the  judgment  of  Middleton,  J.A.,  at  p.  103  and  again 
at  p.  104.  Masten.  J.A.,  at  p.  106  by  way  of  obiter  excludes 
this  ground  from  his  reasons  for  finding  the  defendant  liable. 

Since  Orde,  J.A.,  concurred  with  Middleton,  J.A.,  it  follows 
that  the  view  of  the  Chief  Justice  was  a  minority  one. 

However,  because  of  the  force  of  the  Williams  v.  Curzon 
case,  and  because  of  the  high  regard  in  which  the  views  of 
Latchford,  C.J.,  were  held,  let  us  assume  that  these  cases 
correctly  set  forth  the  law  of  Ontario.  Do  the  facts  here 
support  a  finding  of  liability  on  the  part  of  the  defendants 
William  and  Emily  Parks? 

The  evidence  discloses  that  all  of  the  employees,  or  near¬ 
ly  all,  at  the  car  wash  were  transients.  The  seasonal  nature 
of  the  work,  the  method  of  paying  employees  and  the  fact 
that  no  skills  were  necessary  attracted  unskilled  labourers. 

Some  of  these  men  worked  only  a  matter  of  hours  or  at 
most  days.  Miller  on  the  other  hand  had  stayed  on  for  nearly 
a  year  and  a  half.  Then  he  frequently  did  work  for  which 
he  was  hot  paid,  such  as  simonizing  cars.  By  comparison 
with  the  other  employees,  he  was  regarded  as  steady  and 
dependable.  Only  once  during  his  period  of  employment  did 
he  violate  his  orders  not  to  drive  cars.  This  offence  occur¬ 
red  early  in  his  employment.  No  inquiries  were  made  about 

his  previous  employment.  No  inquiries  were  made  of  his 
school  or  teachers  there.  Miller  was  placed  in  possession  of 
a  key  to  the  premises  after  one  year  and  for  about  6  months, 
he  appeared  to  justify  the  defendants’  confidence.  It  was 
then  wholly  as  a  result  of  the  observations  of  Miller  as  a 
car  washer  and  polisher  that  he  was  entrusted  with  the  key 
and  as  a  result  of  these  observations  and  others  made  in  his 
new  capacity  as  janitor  that  he  was  entrusted  to  enter  the 
premises  alone  each  day  and  thereby  to  have  access  to  automo¬ 
biles  or  trucks  remaining  on  the  premises  overnight. 

Miller  was  not  of  course  hired  as  a  night  watchman  or 
night  porter,  as  in  the  Williams  case,  and  he  was  not  em¬ 
ployed  to  drive  cars,  as  was  Cara  in  the  Van  Geel  case.  In 
fact,  he  was  forbidden  to  do  so. 

At  this  point  it  is  important  to  note  one  point  of  differ¬ 
ence  between  the  instant  case  and  those  cited,  which  to  me 
seems  conclusive.  In  both  the  Williams  case  and  the  Van 
Gecl  case,  evidence  was  adduced  at  the  trial  to  prove  that  if 
an  investigation  had  been  made  by  the  defendants,  they 
would  have  secured  information  which  would  show  that  both 
men  were  of  bad  character.  There  is  nothing  in  the  evidence 
before  me  that  would,  if  an  investigation  had  been  made  by 
Marvin  Parks,  have  disclosed  any  propensity  to  steal  or 
shortcomings  of  character  which  would  have  put  him  on 
guard  against  giving  Miller  a  key. 

I  think  it  must  be  inferred  from  the  evidence  of  Marvin 
Parks  that  Miller  had  a  low  intelligence  quotient.  The  fact 
that  Miller  continued  to  work  at  the  poor  paying  job  with 
uncertain  wages  for  a  period  of  a  year  and  a  half  would 
confirm  his  low  mentality.  Inquiry  at  his  school,  even  of  his 
parents,  might  have  revealed  other  information.  However, 
there  is  no  proof  that  a  full  and  complete  inquiry  would  have 
disclosed  valid  reason  for  failing  to  trust  Miller  to  do  the 
jobs  he  was  hired  to  do.  Limited  mental  capacity  is  by  no 
means  proof  of  dishonesty  or  a  lack  of  trustworthy  character 
unless  the  mental  limitation  goes  much  farther  than  has 
been  established  here. 

Accordingly,  I  find  that  this  action  should  be  dismissed  with 
costs  to  the  defendants  Emily  and  William  Parks. 

The  action  is  also  dismissed  against  Marvin  Parks  for  the 
reasons  given  but  without  costs. 

Action  dismissed. 

Compare  MORRIS  v.  C.W.  MARTIN,  [1965]  3  W.L.R.  276  (C.A.) 
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glXSBaSON  v.  ROYAL  OAK  HOTEL.  LIMITED.  Court  of  Appeal  for 
New  Zealand.  Cl048]  N.Z.L.R.  130.  '  » 

The  plaintiff  was  in  the  bar  of  the  Royal  Oak 
Ho..ol  when  an  elderly  customer  who  was  refused  a  drink  by  the 
barman,  named  Price,  resenting  the  refusal,  threw. an  empty 
;  ana  e  or  towards  the  barman.  Price  roached  down,  picked 
portion  of  the  broken  glass,  threw  it  at  and  struck  the 
e  antful  customer.  A  fragment  or  splinter  of  the  glass  became 

4 

detached  from  the  main  piece  as  it  was  thrown  and  entered  the 
right  eye  of  the  plaintiff  who  was  standing  nearby. 

There  was  evidence  that  contemporaneously  with  the 
jwlng  Price  said  to  the  offenditig  customer:  MGet  to  hell 
out  of  this”,  and  immediately  after  said:  "No  one  cap  throw 
a  glass  at  mo  and  get  away  with  it,1' 

At  the  trial  only  the  question  of  damages  was  lqft  to 
the  Jury,  the  parties  agreeing  that  the  trial  Judge  dispose 
of  all  other  issues.  Fair  J,  held  that  the  defendant  hotel’ 
was  liable,  stating  in  part:  was  es  trab  1  i  s  hed  by  the  evi¬ 

dence  that  the  piece  of  glass  was  thrown  by  the  barmen,  not 
in  order  to  expedite  the  departure  of  the  troublesome  cus¬ 
tomer,  but  as  an  expression  of  his  personal  resea^nett  st  the 
glass  having  been  thrown  at  him. 

In  these  circumstances,  it  was  argued  on-  behalf  of  the 
defendant  that  it  is  not  responsible  for  the  ijnJujries 
the  plaintiff  suffered  as  a  result  of  the  barman's  act.  It 
waa  argued  that,  as  the  barman  did  not  thjrow  the  piece  of 
glass  to  ensure  that  the  customer  left  the  bar,  but  owing  to 
nls  personal  resentment  and  anger  against  the  customer,  the 
defendant  is  not  liable.  It  Is  suggested  that  the  principle 
Is  established  in  various  cases  which  were  cited  to  the  Court., 

In  the  present  ease,  the  barman  waa  engaged  OB  his 
ordinary  employment  in  seeing  to  the  sal©  of  liquor,  and*  in¬ 
cidentally,  refusing  to  serve  an  unsuitable  customer,  Aa  a 
result  of  that,  he  suffered  considerable  provocation.  But  be 
waa  still  on  duty  in  the  bar.  The  plaintiff  was  one  of  the 
other  customers,  and,  In  the  course  of  pis  duty  to  the  other 
Customers,  the  barman  was  bound,  as  part  of  bis  employment, 
to  do  nothing  that  was  likely  to  endanger  them,  and,  whore 
necessary  to  ensure  that,  to  keep  control  ot  his  own  temper, 
and  of  his  private  resentment.  If  he  neglects  to  perform 
this  duty  while  so  employed,  he  is  negligent  in  the  course  of 
hla  employment  as  clearly  as  the  carpenter  was  in  mill  am  v, 
Jqnes  (1305)  3  H.  L  C.  602,  The  negligent  act  there  was  one 
of  negative  negligence.  The  negllgenoe  In  the  present  case 
waa  positive,  or  active  negligence.  But  this  difference  in 
the  kind  of  negligence  provides  no  ground  for  distinction, 
plaintiff  was  Just  as  much  entitled  to  require  tb^t  the 
barman  in  the  oourse  of  carrying  out  hls  duties  should  not 
endanger  him  as  the  owner  of  the  shed  in  ~W1  j  1 1  am  v  „  Jqiius  waa 
od  to  demand  that,  the  earpentor  should  not.  by  hie  negli- 
deatroy  hls  shed.  Moreover,  the  cause  of  hls  negligent 
bo  directly  out  of,  and  waa  directly  connected  with, 

ormance  of  hla  duties,  and  might  wpll  be  regarded  as 

9,  though  foolish  and  negligent,  consequence  of  them. 
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There  was  here  no  lndepen4en t  act  byvthe  barman  not  directly 
connected  with  ths  conditions  and  o i roupt t ^nc es  of  his  em¬ 
ployment  such  aa  would  cause  the  oase  to  fall  within  the 
oases  referred  to  by  the  Court  in  Limp us  Vs  case." 

'fhe  defendant  appealed. 

Cleary,  for  the  appellant.  .  .  The  barman's  act  was  not 

a  negligent  method  of  carrying  out  hip  ordinary  duties  (as 
stated.  In  effect,  by  the  learned  trial  Judge).  In  so  far  as 
that  statement  is  a  finding  of  fact,  it  is  not  justified;  and 
it  la  onconsistent  with  previous  findings  that  the  barman's 
act  was  not  done  in  the  execution  of  his  duty.  Once  that  is 
said,  it  cannot  at  the  same  time  bo  a  negligent  method  of  per¬ 
forming  his  duty.  The  learned  Judge's  statement  that  the  barman 
was  bound  to  do  nothing  to  endanger  customers  is  not  disputed. 
But  then  it  is  said  that  a  breach  of  hia  duty  is  nogflgonce, 
in  the  course  of  his  employment.  If  that  wore  oorrect,  then 
the  vicarious  liability  of  the  employer  would  be  oo-oxtenaive 
with  the  personal  liability  of  the  servant  for  his  tortious' 
mots.  If  it  bo  a  suggestion  that  thorn  ere  no  special  con¬ 
siderations  relating  to  the  wilful  acts  of.  a.  servant,  It,  is,* 
not  in  ac  co  r  d -j  a*.'. «  wi"-h  authority,  as  it  would  suggest  that 

there  is  notdistinction  between  a  servant's  wilful  wrong-doing 
and  his  negligence  in  the  course  of  his  employment,  • 

0.  C.  Mazengarb,  for  the  respondent.  A,  On  the 
facts,  the  injury  to  the  respondent  arose  out  of  and  in  the 
course  of  the  barman's  eriDlovment  _  and  the  judgment  on  those 
facts  is  conclusive  against  the  appellant. 

B.  Where  an  innocent  person  is  injured  by  an  em¬ 
ployee,  the  loss  falls  on  the  party  who  clothed  him  with  the 
authority  by  which  he  was  enabled  to  do  the  act  which  caused 
the  damage. 

C.  The  broad  principle  is  that  the  master  is  liable 
for  those  acts  of  his  servant  which  are  direct! v  connected  with 
the  work  he  is  doing  for  the  master;  and  it  should  not  be 
whittled  away  by  fine  distinctions,  such  as  the  purpose  or 
motive  of  the  act  or  the  respective  duties  of  barman,  head 
barman,  or  bar-manager. 

D.  The  respondent  being  an  invitee,  the  licensee 
of  the  hotel  owed  him  a  duty  not  to  allow  anything  to  be  done 
by  a  servant  which  might  result  in  harm  to  him. 

O'LEARY  C.J.  ...  It  was  within  the  scope  of 
Price's  employment  to  keep  order  in  the  bar  and  to  prevent  al¬ 
tercations.  and  it  was  his  duty  to  do  that  work  with  due  and 
proper  care  so  as  to  prevent  injury  or  damage  being  occasioned 
to  others.  Quite  apart  from  the  question  whether  the  throwing 
of  the  glass  was  an  expression  of  Price's  personal  resentment 
at  the  glass  having  been  thrown  at  him  (and  this  matter  I  will 
deal  with  later),  it  is  clear  that,  whatever  his  motive  -was, 
to  throw  the  glass  was  not  performing  his  work  of  keeping  order, 
and  preventing  injury  or  damage,  with  the  due  and  proper  care 
which  was  demanded.  It  might  be  said  that,  as  the  customer 
was  going  ou{,  no  further  action  on  the  part  of  the  barman  was 
necessary,  and,  therefore,  the  act  which  caused  the  damage  was 
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dependant  of,  and  not  connected  with,  the  employment.  It  As 
•till  the  fact,  however,  that  he  performed  the  work  of  keeping 

order  in  a  manner  which  was  negligent,  and,  indeed,  improper, 
and,  instead  of  reducing  the  possibility  of  disorder,  he  con¬ 
tributed  to  it.  It  cannot  be  said,  therefore,  that  what  he 
did  was  an  independent  act  unconnected  with  his  employment; 
it  was  a  personal  act.  but  it  was  at  the  same  time  an  improper 
mode  of  doing  his  work. 

Apart  from  the  application  of  the  principles  which 
I  have  cited  from  Salmond,  I  think  the  position  is  precisely 
covered  by  the  statement  of  Lodd  Wright  in  Century  Insurance 
Co ,  Ltd,  v.  Northern  Ireland  Road  Transport  Board, £1942] aTc.  ^ 
500  and  quoted  by  the  trial  Judge  as  follows i  "The  duty  of  . 

the  workman  to  his  employer  is  so  to  conduct  himself  in  doing 

his  work  as  not  negligently  to  cause  damage  either  to  the  em¬ 
ployer  himself  or  his  property  or  to  third  persons  or  their 

property,  and  thus  to  impose  the  same  liability  on  the  em¬ 
ployer  as  if  he  had  been  doing  the  work  himself  and  committed 
the  negligent  act.  This  may  seem  too  obvious  as  a  matter  of 
common  sense  to  require  either  arguments  or  authority.  I  think 
what  plausibility  the  contrary  argument  might  seem  to  possess 
results  from  treating  the  act  of  lighting  the  cigarette  in 
abstraction  from  the  circumstances  as  a  separate  act.  This 
was  the  line  taken  by  the  majority  Judgment  in  Willi ama  v. 

Jones .  but  Mellor  and  Blackburn  JJ.  dissented,  rightly  as  I 
think," 


Mr,  Cleary  strongly  argued  that,  as  it  had  been 
found  that  the  throwing  of  the  glass  was  an  expression  of 
the  barman's  resentment,  and  not  in  order  to  expedite  the  de¬ 
parture  of  the  troublesome  customer,  it  was  an  independent 

for  which  the  employer  was  not  liable.  I  am  not  disposed 
oily  to  accept  this  finding.  I  think  it  might  well  be  the 
le  tha:-  there  was  a  double  purpose,  an  expression  of  resent— 
t  and  a  desire  to  htirry  the  customer  out„  This  would  seem 

to  be  Justified  by  the  fact  that  the  use  of  the  words  "Get  .* 
to  hell  out  of  this"  were  used  almost  contemporaneously  . 
with  the  throwing,  whilst  the  words  "No  one  can  throw  a 
glass  at  me  and  get  away  with  it"  must  have  been  used  v„  .  . 
Immediately  afterwards.  But,  assuming  it?  was  resentment 
and  nothing  else,  I  still  think  liability  exists.  In  the 
Century  case,  the  smoking  and  lighting  of  the  cigarette  was 
for  the  servant's  own  pleasure,  yet  the  master  was  liable  be- 
aervant's  act  was  q  wrongful  mode  of  doing  his 
In  the  present  case,  even  if  it  wa6  because  of  re¬ 
sentment  alone,  the  throwing  of  the  glass  was  nevertheless 
a  wrongful  mode  of  keeping  order,  and  liability  is  Imposed  < 
on  the  employer, 

I  think  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

f The  opinions  of  Smith  and  C&llan  JJ,  are  omitted, 

Cornish  J,  concurred. 3 
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[in  Deatona  Proprietary  Ltd,  v.  flew  (1049),  79  C.L.R, 
370,  a  barmaid  employed  at  a  hotel  threw  the  beer  and  then 
the  containing  glass  in  the  face  of  the  plaintiff.  Plain-* 
tiff’s  evidence  showed  he  had  merely  asked  a  polite  question 
of  the  barmaid]  the  barmaid's  evidence  indicated  that  plain¬ 
tiff  was  intoxicated,  that  he  struck  her  and  mode  an  insult¬ 
ing  remark  and  that  she  in  anger  and  resentment  threw  the  beer 
and  glass.  The  High  Court  of  Australia  refused  to  hold  her 
employer  liable.  Throwing  the  beer  was  not  a  means  of  keep¬ 
ing  order  nor  incidental  to  any  work  the  barmaid  was  employed 
to  do.  Even  if  done  in  self-defenoe,  which  was  not  apparent, 
it  is  difficult  to  say  that  an  employer  authorizes  his  ser¬ 
vant  to  defend  herself  against  violence  nor,  per  Dixon  Jt, 
was  this  act  one  of  those  acts  "done  for  the  servantSs  own 
benefit  for  which  the  master  is  liable  when  they  are  acts  to 
which  the  ostensible  performance  of  his  master's]  work  gives 
occasion  or  which  are  committed  under  cover  of  the  authority 
the  servant  is  held  out  as  possessing  or  of  the  position  in 
which  he  is  placed  as  a  representative  of  his  master",  citing 
Lloyd  v.  Grace,  Smith  &.  Co.  It  was  simply  an  act  of  'iesont- 
ment  done  neither  in  furtherance  of  the  master’s  interests 
nor  as  an  incident  to  anything  the  barmaid  was  employed  to  do. 


In  J anninga  v,  C , M , R. ,  [1915]  2  D.L.R.  630  (C.^.B.C,), 
a  conductor  of  the  railway,  in  colleotlng  tickots,  nunc  hod  _ 
a  negro  paasencter  in  the  f&ae.  The  trial  Judge  dismissed 
the  action  because  "it  was  a  wanton  assault  for  the  purpose 
of  wreaking  a  private  eplte,"  On  appeal  this  was  reversed 
and  the  company  held  responsible,  presumably  because  "the 
collection  of  the  ticket  and  the  assault  were  in  effect 
simultaneous  acts"  and  so  Incapable  of  severance.  But  two 
of  the  judges  relied  on  C  ,  P  ,  R.  v,  fjla  in  (1903),  34  Can.S,C,R, 
74,  In  that  case  "the  company  was  held  liable  because  it 
failed  after  notice  to  protect  one  of  Its  passengers  from 
certain  assaults  of  a  drunken  fellow  passenger,  and  I  am  of 
opinion  that  its  duty  is  Just  as  high  to  protect  them  from 
assaults  by  its  own  drunken  or  partially  drunken  conductor 
(l,e,  agent),  perpetrated  in  the  course  of  his  employment, 
and  to  whose  care  it  has  committed  them  upon  their  joorrtey 
in  Its  conveyances  from  which  passengers  have,  temporarily 
»0  means  of  escape  to  avoid  Injury  at  the  hands  of  those  in 
charge  of  the*, "--per  Martin  J.A,  at  p.  634.  And  poo 
McPhllllps  J.A,  to  the  aamq  effect  at  p.  330;  "Hero  the 
assault  was  the  assault  of  the  conductor.  In  the  Plain  apse 
It  was  the  assault  of  a  third  person,  and  in  thj.s  connection 
Moss,  C.J.O,  saidi  i If  the  conductor  had  been  present  when 
the  assaults  wyre  committed,  and  took  no  steps  to  protect 
the  plaintiff  or  to  prevent  their  recurrence,  it  could 
aoaroqly  have  boon  argued  that  tho  defendants  would  uot  b)® 
liable,'  A  fortiori  thero  must  bb  liability  when  the  con- % 
due  tor  himself  is  the  aggressor,  especially  when  he  is  at  ^ 
the  moment  of  tho  assault  engaged  in  collecting  the  tlckot. 
of  tho  passenger."  Sou  also  Godda  rd  v.  Grand  Trunk  It y ,  Co>^, 

(  18  69),  57  Maine  302  \  Crokor  v,  Chicago  & N .  W .  Ify .  Co.. 

38  Wls,  657,  In  the  latter  a  conductor  of  a  train  kissed  a  fe¬ 
male  passenger  against  her  will  and  involved  the  company  in 
liability.  See  an  excellent  note  on  "The  Growth  of  Vicarious 
Liability  for  Wilful  Torts  Beyond  the  Scope  of  the  Emptayment" 

(1031),  45  Harv ,  L.  Rev.  342.] 
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BIJSHEY  v.  UNITED  STATES.  398  F.2d.  167  (1968) 


FRIENDLY,  Circuit  Judge: 

While  the  United  States  Coast  Guard 
vessel  Tamaroa  was  being’  overhauled  in 
a  floating  drydock  located  in  Brooklyn’s 
Gowanus  Canal,  a  seaman  returning  from 
shore  leave  late  at  night,  in  the  condition 
for  which  seamen  are  famed,  turned 
some  wheels  on  the  drydock  wall.  He 
thus  opened  valves  that  controlled  the 
flooding  of  the  tanks  on  one  side  of  the 
drydock.  Soon  the  ship  listed,  slid  off 
the  blocks  and  fell  against  the  wall. 
Parts  of  the  drydock  sank,  and  the  ship 
partially  did — fortunately  without  loss  of 
life  or  personal  injury.  The  drydock 
owner  sought  and  was  granted  compen¬ 
sation  by  the  District  Court  for  the 
Eastern  District  of  New  York  in  an 
amount  to  be  determined,  276  F.Supp. 
518;  the  United  States  appeals.1 

Before  reaching  the  merits,  we  must 
deal  with  a  procedural  issue  injected  by 
the  district  judge,  since  we  would  have 
no  jurisdiction  of  the  appeal  if  his  deci¬ 
sion  of  the  question  was  correct.  Al¬ 
though  Bushey,  the  drydock  owner,  had 
brought  its  libel  under  the  Public  Vessels 
Act,  46  U.S.C.  §§  781-790,  and  the  Unit¬ 
ed  States  did  not  dispute  the  applica¬ 
bility  of  that  statute  save  for  unsuc¬ 
cessfully  contending  that  Bushey  must 
first  present  its  claim  to  the  Coast  Guard 
Board  of  Contract  Appeals,2  the  judge 
ruled  that  the  damage  to  the  drydock 
was  not  “caused  by  a  public  vessel  of 
the  United  States”  since  “the  Tamaroa 
was  not,  in  a  practical  sense,  a  ship  caus¬ 
ing  a  ‘collision,’  but  an  inert  mass.” 
276  F.Supp.  at  523.  He  then  proceeded 
to  hold  (1)  that  sovereign  immunity  was 
nevertheless  waived  under  the  Federal 
Tort  Claims  Act,  28  U.S.C.  §§  1346(b) 
and  2674,  the  exception  in  §  2680(d) 
for  "any  claim  for  which  a  remedy  is 
provided  by  sections  741-752,  781-790 
of  Title  46,  relating  to  claims  or  suits 
in  admiralty  against  the  United  States” 
being  inapplicable  because,  as  he  believ¬ 
ed,  no  such  remedy  was  provided;  (2) 
that  Bushey’s  pleading  would  be  deemed 
amended  to  allege  a  claim  under  the 
Tort  Claims  Act  which  it  had  not  as¬ 
serted;  (3)  that  New  York  law  applied, 

28  U.S.C.  §  1346(b);  (4)  that  this,  how¬ 


ever,  wag  the  “whole”  law  of  fcfew  York 
and  (6)  that  New  York  would,  indeed 
must,  determine  liability  for  ^tort  on 

navigable  waters  in  accordance  with 
maritime  law.  Hence,  from  a  substan¬ 
tive  standpoint,  the  chase  was  thought 
to  have  ended  where  it  began,  save  for 
a  caveat  as  to  the  applicability  of  dis¬ 
tinctive  admiralty  remedies,  notably 
limitation,  an  issue  not  practically  im¬ 
portant  here. 

[1,  2]  What  does  remain  important  is 
that  our  powers  to  review  a  judgment  de¬ 
termining  liability  but  not  fixing  dam¬ 
ages  are  entirely  different  if  the  action 
was  in  admiralty  as  the  parties  thought 
or  at  law  as  the  judge  held.  If  it  was  the 
former,  we  have  jurisdiction  under  28 
U.S.C.  §  1292(a)  (3)  relating  to  “inter¬ 
locutory  decrees  *  *  *  determining 

the  rights  and  liability  of  the  parties 
to  admiralty  cases  in  which  appeals  from 
final  decrees  are  allowed,”  whereas  if 
it  were  the  latter,  we  would  have  none. 
Beebe  v.  Russell,  60  U.S.  (19  How.) 
283,  285,  15  L.Ed.  668  (1856);  Catlin 
v.  United  States,  324  U.S.  229,  233,  65 
S.Ct.  631,  89  L.Ed.  911  (1945). 

[3,4]  We  perceive  no  basis  for  the 
court’s  restrictive  reading  of  the  Public 
Vessels  Act.  It  is  no  strain  whatever 
on  the  language  to  say  that  a  public  ves¬ 
sel  has  “caused”  any  tort  damage  for 
which  she  is  legally  responsible.  Thom¬ 
ason  v.  United  States,  184  F.2d  105  (9 
Cir.  1950).  The  Act  speaks  of  causing 
“damage” ;  it  says  nothing  about  causing 
“collision.”  Such  debate  as  there  has 
been  concerning  the  scope  of  the  Public 
Vessels  Act  relates  to  claims  sounding 
in  contract,  see  Calmar  S.  S.  Corp.  v. 
United  States,  345  U.S.  446,  456  n.  8, 
73  S.Ct.  733,  738,  97  L.Ed.  1140  (1953), 
and  even  as  to  that  “equivocal  language 
should  be  construed  so  as  to  secure  the 
most  harmonious  results.”  Id.  Further¬ 
more,  and  decisively,  even  if  the  judge’s 
narrow  reading  of  §  1  of  the  Public  Ves¬ 
sels  Act  had  been  warranted,  the  suit 
could  nevertheless  be  maintained  under 
§  2  of  the  Suits  in  Admiralty  Act  as 
amended,  46  U.S.C.  §  742.  This  provides, 
inter  alia,  that  in  cases  where  if  any 
vessel  owned  by  the  United  States  “were 
privately  owned  or  possessed,  *  *  * 

a  proceeding  in  admiralty  could  be  main¬ 
tained,  any  appropriate  nonjury  proceed¬ 
ing  in  personam  may  be  brought  against 
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the  United  States  *  *  —  the  lan¬ 

guage  of  the  1920  statute  restricting 

the  Suits  in  Admiralty  Act  to  merchant 
vessels  having  been  stricken  in  1960,  74 
Stat.  912,  for  the  very  purpose  of  avoid¬ 
ing  fruitless  jurisdictional  controversies 
and  bringing  all  maritime  claims  against 
United  States  vessels  into  the  admiralty 
jurisdiction  of  the  district  courts.  See 
S.Rep.  1894,  86th  Cong.  2d  Sess.,  2  U.S. 
Code  Cong.  &  Adm.  News,  p.  3583  et 
seq.3 

With  our  appellate  jurisdiction  under 
28  U.S.C.  §  1292  (a)  (3)  thus  estab¬ 
lished,  we  return  to  the  facts.  The  Tam- 
aroa  had  gone  into  drydock  on  February 
28,  1963 ;  her  keel  rested  on  blocks  per¬ 
mitting  her  drive  shaft  to  be  removed 
and  repairs  to  be  made  to  her  hull.  The 
contract  between  the  Government  and 
Bushey  provided  in  part: 

(o)  The  work  shall,  whenever  prac¬ 
tical,  be  performed  in  such  manner  as 
not  to  interfere  with  the  berthing 
and  messing  of  personnel  attached  to 
the  vessel  undergoing  repair,  and  pro¬ 
vision  shall  be  made  so  that  personnel 
assigned  shall  have  access  to  the  vessel 
at  all  times,  it  being  understood  that 
such  personnel  will  not  interfere  with 
the  work  or  the  contractor’s  workmen. 
Access  from  shore  to  ship  was  provided 
by  a  route  past  the  security  guard  at  the 
gate,  through  the  yard,  up  a  ladder  to 
the  top  of  one  drydock  wall  and  along  the 
wall  to  a  gangway  leading  to  the  fantail 
deck,  where  men  returning  from  leave  re¬ 
ported  at  a  quartermaster’s  shack. 

Seaman  Lane,  whose  prior  record  was 
unblemished,  returned  from  shore  leave 
a  little  after  midnight  on  March  14.  He 
had  been  drinking  heavily;  the  quarter¬ 
master  made  mental  note  that  he  was 
“loose.”  For  reasons  not  apparent  to  us 
or  very  likely  to  Lane,4  he  took  it  into 
his  head,  while  progressing  along  the 
gangway  wall,  to  turn  each  of  three  large 

wheels  some  twenty  times;  unhappily, 
as  previously  stated,  these  wheels  con¬ 
trolled  the  water  intake  valves.  After 
boarding  ship  at  12:11  A.M.,  Lane 

mumbled  to  an  off-duty  seaman  that  he 
had  “turned  some  valves”  and  also  mut¬ 
tered  something  about  “valves”  to  anoth¬ 
er  who  was  standing  the  engineering 
watch.  Neither  did  anything;  appar¬ 
ently  Lane’s  condition  was  not  such  as  to 
encourage  proximity.  At  12:20  A.M.  a 
crew  member  discovered  water  coming 
into  the  drydock.  By  12:30  A.M.  the 
ship  began  to  list,  the  alarm  was  sounded 
and  the  crew  were  ordered  ashore.  Ten 
minutes  later  the  vessel  and  dock  were 
listing  over  20  degrees;  in  another  ten 
minutes  the  ship  slid  off  the  blocks  and 
fell  against  the  drydock  wall. 


x  Tfce  Government  attacks  imposition  of 
liability  on  the  ground  that  Lane’s  acts 

were  not  within  the  scope  of  his  employ¬ 
ment.  It  relies  heavily  on  §  228(1)  of 
the  Restatement  of  Agency  2d  which 
says  that  “conduct  of  a  servant  is  with¬ 
in  the  scope  of  employment  if,  but  only 
if:  *  *  *  js  actuated,  at  least 

in  part  by  a  purpose  to  serve  the  mas- 
^  ter.”  Courts  have  gone  to  considerable 
lengths  to  find  such  a  purpose,  as  witness 
a  well-known  opinion  in  which  Judge 
Learned  Hand  concluded  that  a  drunken 
boatswain  who  routed  the  plaintiff  out 
of  his  bunk  with  a  blow,  saying  “Get  up, 
you  big  son  of  a  bitch,  and  turn  to,”  and 
then  continued  to  fight,  might  have 
thought  he  was  acting  in  the  interest 
of  the  ship.  Nelson  v.  American-West 
African  Line,  86  F.2d  730  (2  Cir.  1936), 
cert,  denied,  300  U.S.  665,  57  S.Ct.  509, 
81  L.Ed.  873  (1937).  It  would  be  going 
too  far  to  find  such  a  purpose  here; 
while  Lane’s  return  to  the  Tamaroa  was 
to  serve  his  employer,  no  one  has  sug¬ 
gested  how  he  could  have  thought  turn¬ 
ing  the  wheels  to  be,  even  if — which  is 
by  no  means  clear — he  was  unaware  of 
the  consequences. 

In  light  of  the  highly  artificial  way  in 
which  the  motive  test  has  been  applied, 
the  district  judge  believed  himself 
obliged  to  test  the  doctrine’s  continuing 
vitality  by  referring  to  the  larger  pur¬ 
poses  respondeat  superior  is  supposed  to 
serve.  He  concluded  that  the  old  formu¬ 
lation  failed  this  test.  We  do  not  find 
his  analysis  so  compelling,  however,  as  to 
constitute  a  sufficient  basis  in  itself  for 
discarding  the  old  doctrine.  It  is  not  at  >• 
all  clear,  as  the  court  below  suggested, 
that  expansion  of  liability  in  the  manner 
here  suggested  will  lead  to  a  more  ef¬ 
ficient  allocation  of  resources.  As  the 
most  astute  exponent  of  this  theory  has  I 
emphasized,  a  more  efficient  allocation 
can  only  be  expected  if  there  is  some 
reason  to  believe  that  imposing  a  particu-l 
lar  cost  on  the  enterprise  will  lead  it  to) 
consider  whether  steps  should  be  takeri 
to  prevent  a  recurrence  of  the  accident:. 
Calabresi,  The  Decision  for  Accidents? 
An  Approach  to  Non-fault  Allocation  of 
Costs,  78  Harv.L.Rev.  713,  725-34 

(1965).  And  the  suggestion  that  imposi¬ 
tion  of  liability  here  will  lead  to  more 
intensive  screening  of  employees  rests 
on  highly  questionable  premises,  see 
Comment,  Assessment  of  Punitive  Dam¬ 
ages  Against  an  Entrepreneur  for  the 
Malicious  Torts  of  His  Employees,  70 
Yale  L.J.  1296,  1301-04  (1961).6  The 
unsatisfactory  quality  of  the  allocation 
of  resource  rationale  is  especially  strik- 


125 


ing  on  the  facts  of  this  case.  It  could 
well  oe  that  application  of  the  traditionat 
rule  might  induce  drydock  owners,  prod¬ 
ded  by  their  insurance  companies,  to  in¬ 
stall  locks  on  their  valves  to  avoid  similar 
incidents  in  the  future,6  while  placing 
the  burden  on  shipowners  is  much  less 
likely  to  lead  to  accident  prevention.7  It 
is  true,  of  course,  that  in  many  cases  the 
plaintiff  will  not  be  in  a  position  to  in¬ 
sure,  and  so  expansion  of  liability  will,  at 
the  very  least,  serve  respondeat  superi¬ 
or’s  loss  spreading  function.  See  Smith, 
Frolic  and  Detour,  23  Colum.L.Rev.  444, 
456  (1923).  But  the  fact  that  the  de*j 
fendant  is  better  able  to  afford  damages! 
is  not  alone  sufficient  to  justify  legal  re-1 
sponsibility,  see  Blum  &  Kalven,  Public 
Law  Perspectives  on  a  Private  Law 
Problem  (1965),  and  this  overarching 
principle  must  be  taken  into  account  in 
deciding  whether  to  expand  the  reach  of 
respondeat  superior. 

[5]  A  policy  analysis  thus  is  not  suf¬ 
ficient  to  justify  this  proposed  expansion 
of  vicarious  liability.  This  is  not  sur; 
prising  since  respondeat  superior,  even 
within  its  traditional  limits,  rests  not  so 
much  on  policy  grounds  consistent  with 
the  governing  principles  of  tort  law  as  in 
a  deeply  rooted  sentiment  that  a  business 
enterprise  cannot  justly  disclaim  respon¬ 
sibility  for  accidents  which  may  fairly  be 
said  to  be  characteristic  of  its  activities. 
It  is  in  this  light  that  the  inadequacy  of 
the  motive  test  becomes  apparent.  What¬ 
ever  may  have  been  the  case  in  the  past, 
a  doctrine  that  would  create  such  drastic¬ 
ally  different  consequences  for  the  ac¬ 
tions  of  the  drunken  boatswain  in  Nelson 
and  those  of  the  drunken  seaman  here 
reflects  a  wholly  unrealistic  attitude 
toward  the  risks  characteristically  at¬ 
tendant  upon  the  operation  of  a  ship. 
We  concur  in  the  statement  of  Mr.  Jus¬ 
tice  Rutledge  in  a  case  involving  violence 
injuring  a  fellow-worker,  in  this  instance 
in  the  context  of  workmen’s  compensa¬ 
tion  : 

“Men  do  not  discard  their  personal 
qualities  when  they  go  to  work.  Into 
the  job  they  carry  their  intelligence, 
skill,  habits  of  care  and  rectitude.  Just 
as  inevitably  they  take  along  also  their 
tendencies  to  carelessness  and  camara¬ 
derie,  as  well  as  emotional  make-up. 


In  bringing  men  together,  work  brings 
these  qualities  together,  causes  fric¬ 
tions  between  them,  creates  occasions 

for  lapses  into  carelessness,  and  for 
fun-making  and  emotional  flare-up. 
*  *  *  These  expressions  of  human 

nature  are  incidents  inseparable  from 
working  together.  They  involve  risks 
of  injury  and  these  risks  are  inherent 
in  the  working  environment.” 

Hartford  Accident  &  Indemnity  Co.  v. 
Cardillo,  72  App.D.C.  52,  112  F.2d  11,  15, 
cert,  denied,  310  U.S.  649,  60  S.Ct.  1100, 
84  L.Ed.  1415  (1940)  ;  cf.  Robinson  v. 
Bradshaw,  92  U.S.App.D.C.  216,  206  F.2d 
435  (1953).  Judge  Cardozo  reached  a 
similar  conclusion  in  Leonbruno  v.  Cham¬ 
plain  Silk  Mills,  229  N.Y.  470,  128  N.E. 
711,  13  A.L.R.  522  (1920).  Further  sup¬ 
porting  our  decision  is  the  persuasive 
opinion  of  Justice  Traynor  in  Carr  v. 
Wm.  C.  Crowell  Co.,  28  Cal.2d  652,  171 
P.2d  5  (1946)  [employer  liable  for  vio- 
nt  acts  of  servant  against  employee  of 
ibcontraetor  working  on  the  same  con- 
str  tion  job],  followed  in  Fields  v. 
Sanders,  29  Cal.2d  834,  180  P.2d  684, 
172  A.L.R.  525  (1947)  [employer  liable 
for  violent  acts  of  driver  against 
another  driver  in  traffic  dispute]. 

[6-8]  Put  another  way,  Lane’s  con¬ 
duct  was  not  so  “unforeseeable”  as  to 
make  it  unfair  to  charge  the  Government 
with  responsibility.  We  agree  with  a 
leading  treatise  that  "what  is  reasonably 
foreseeable  in  this  context  [of  respondeat 
superior J  *  *  *  is  quite  a  different 

thing  from  the  foreseeably  unreasonable 
risk  of  harm  that  spells  negligence  *  *. 
The  foresight  that  should  impel  the  pru¬ 
dent  man  to  take  precautions  is  not  the 
same  measure  as  that  by  which  he  should 
perceive  the  harm  likely  to  flow  from  his 
long-run  activity  in  spite  of  all  reason¬ 
able  precautions  on  his  own  part.  Tha 
proper  test  here  bears  far  more  resem¬ 
blance  to  that  which  limits  liability  for 
workmen’s  compensation  than  to  the  test 
for  negligence.  The  employer  should  be 
held  to  expect  risks,  to  the  public  also, 

which  arise  ‘out  of  and  in  the  course  of’ 
his  employment  of  labor.”  2  Harper  & 
James,  The  Law  of  Torts  1377-78  (1956). 
See  also  Calabresi,  Some  Thoughts  on 
Risk  Distribution  and  the  Law  of  Torts, 
70  Yale  L.J.  499,  544  (1961).  Here  it 
was  foreseeable  that  crew  members 
crossing  the  drydock  might  do  damage, 
negligently  or  even  intentionally,  such  as 
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pushing  a  Bushey  employee  or  kicking 
property  into  the  water.  Moreover,  the 
proclivity  of  seamen  to  find  solace  for 

solitude  by  copious  resort  to  the  bottle 
while  ashore  has  been  noted  in  opinions 
too  numerous  to  warrant  citation.  Once 
all  this  is  granted,  it  is  immaterial  that 
Lane’s  precise  action  was  not  to  be  fore¬ 
seen.  Compare,  for  a  similar  problem 
in  the  law  of  damages,  Petition  of  Kins¬ 
man  Transit  Co.,  338  F.2d  708,  721-726 
(2  Cir.  1964),  cert,  denied,  Continental 
Grain  Co.  v.  City  of  Buffalo,  380  U.S. 
944,  85  S.Ct.  1026,  13  L.Ed.2d  963 
(1965),  but  see  also  388  F.2d  821  (2  Cir. 
1968).  Consequently,  we  can  no  longer 
accept  our  past  decisions  that  have  re¬ 
fused  to  move  beyond  the  Nelson  rule, 
Brailas  v.  Shepard  S.S.  Co.,  152  F.2d 
849  (2d  Cir.  1945),  cert,  denied,  327  U.S. 
807,  66  S.Ct.  970,  90  L.Ed.  1032  (1946); 
Kable  v.  United  States,  169  F.2d  90,  92 
(2  Cir.  1948), 8  since  they  do  not  accord 
with  modern  understanding  as  to  when  it 
is  fair  for  an  enterprise  to  disclaim  the 
actions  of  its  employees. 

[9]  One  can  readily  think  of  cases 
that  fall  on  the  other  side  of  the  line.  If 
Lane  had  set  fire  to  the  bar  where  he  had 
been  imbibing  or  had  caused  an  accident 
on  the  street  while  returning  to  the  dry- 
dock,  the  Government  would  not  be  li¬ 
able;  the  activities  of  the  “enterprise” 
do  not  reach  into  areas  where  the  servant 
^  does  not  create  risks  different  from  those 
attendant  on  the  activities  of  the  com¬ 
munity  in  general.  Cf.  Gordon  v.  United 

States,  180  F.Supp.  591  (Ct.C1.1960) ; 
Trost  v.  American  Hawaiian  S.S.  Co., 
324  F.2d  225  (2  Cir.  1963),  cert,  denied, 
376  U.S.  963,  84  S.Ct.  1125,  11  L.Ed. 2d 
981  (1964).  We  agree  with  the  district 
judge  that  if  the  seaman  “upon  return¬ 
ing  to  the  drydock,  recognized  the  Bush¬ 
ey  security  guard  as  his  wife’s  lover  and 
shot  him,”  276  F.Supp.  at  530,  vicarious 
liability  would  not  follow;  the  incident 
would  have  related  to  the  seaman’s  do¬ 
mestic  life,  not  to  his  seafaring  activity, 
cf.  Hartford  Accident  &  Indemnity  Co.  v. 
Cardillo,  supra,  112  F.2d  at  17,  and  it 
would  have  been  the  most  unlikely  hap¬ 
penstance  that  the  confrontation  with 
the  paramour  occurred  on  a  drydock 
rather  than  at  the  traditional  spot.  Here 
Lane  had  come  within  the  closed-off  area 
where  his  ship  lay,  cf.  McConville  v. 
United  States,  197  F.2d  680  (2  Cir. 
1957),  to  occupy  a  berth  to  which  the 
Government  insisted  he  have  access,  cf. 
Restatement,  Agency  2d,  §  267,  and  while 
his  act  is  not  readily  explicable,  at  least 
it  was  not  shown  to  be  due  entirely  to 
facets  of  his  personal  life.  The  risk 
that  seamen  going  and  coming  from  the 
Tamaroa  might  cause  damage  to  the  dry- 
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dock  is  enough  to  make  it  fair  that  the 
enterprise  bear  the  loss.  It  is  not  a  fatal 
objection  that  the  rule  we  lay  down  lacks 
sharp  contours;  in  the  end,  as  Judge 
Andrews  said  in  a  related  context,  “it  is 
all  a  question  [of  expediency,]  *  *  * 

of  fair  judgment,  always  keeping  in  mind 
the  fact  that  we  endeavor  to  make  a  rule 
in  each  case  that  will  be  practical  and  in 
keeping  with  the  general  understanding 
of  mankind.”  Palsgraf  v.  Long  Island 
R.R.  Co.,  248  N.Y.  339,  354-355,  162  N. 

E.  99,  104,  59  A.L.R.  1253  (1928)  (dis¬ 
senting  opinion). 

Since  we  hold  the  Government  respon¬ 
sible  for  the  damage  resulting  from 
Lane’s  turning  the  wheels,  we  find  it 
unnecessary  to  consider  Bushey’s  further 
arguments  that  liability  would  attach  in 
any  event  because  of  later  inaction  of 
Lane  and  others  on  the  Tamaroa;  and 
that  in  libels  in  rem,  whose  principles 
are  here  applicable  by  virtue  of  §  3  of  the 
Suits  in  Admiralty  Act,  ordinary  rules 
of  agency  are  inap  i  able  and  the  ship 
is  liable  for  anything  ship-connected  per¬ 
sons  cause  it  to  do.  Cf.  The  China,  74 
U.S.  (7  Wall.)  53,  19  L.Ed.  67  (1868); 
Burns  Bros.  v.  Central  R.R.  of  N.  J.,  202 

F. 2d  910,  914  (2  Cir.  1953). 

Affirmed. 


*■  The  district  court  also  dismissed  a  libel 
by  the  United  States  against  the  drydock 
owner  for  damage  to  the  vessel ;  the 
United  States  has  not  appealed  from  that 
ruling. 


‘  most  modern 

Irj docks  have  automatic  locks  to  guard 
against  unauthorised  use  of  valves. 


2.  This  contention  has  not  beeh .  pressed 
on  appeal. 


v*  auiuD,  866 

Co„,  The  Problem  of  Soci.l  Co.,  3 
J-L.  A  Economics  1  (l9«o>  »k- 
•“»  to. occur  LT'lm? "  ’ °"M 


3.  The  discussion  in  Gilmore  &  Black,  Ad¬ 
miralty,  §  11—11  (1057),  which  the  judge 
cited,  276  P.Supp.  nt  523,  is  thus  large¬ 
ly  obsolete — a  good  instance  of  the  com¬ 
pelling  need  for  a  revised  edition  of  this 
indispensable  work. 


4.  Lane  disappeared  after  completing  the 
sentence  imposed  by  a  courtmartial  and 
being  discharged  from  the  Coast  Guard 


,V  f  are  not  here  speaking  of  cases  in 
th'  enterprise  has  negligently  hired 
an  employee  whose  undesirable  propensi¬ 
ties  an  km-  a  or  should  have  been.  See 
-esque-Isle  Trunsp.  Co.,  141 
r. ) ,  cert,  denied,  322  US 
1  i  88  L.Ed.  1591  (1943).’ 


8.  The  Brail  as  decision  relied  on  Davis  v 
Green,  260  U.S.  349.  43  S.Ct.  123.  67 
L.Ed.  299  (1922),  which  was  applied  in  St. 
Louis-Snn  Frnncisco  R.  Co.  v.  Mills,  271 
U.S.  344,  46  S.Ct.  520,  70  L.Ed.  979 
(1926)  ;  Atlantic  Coast  Line  R.  Co.  v. 
Southwell,  275  U.S.  64,  48  S.Ct.  25,  72 
L.Ed.  157  (1927)  ;  and  Atlanta  &  Char¬ 
lotte  Air  Line  R.  Co.  v.  Green,  279  U.S. 
821.  49  S.Ct.  350,  73  L.Ed.  976  (1929). 
However,  we  agree  with  Chief  Judge  Mur- 
rah  that  the  Supreme  Court  would  not 
follow  Davis  today,  despite  its  author’s 
eminence.  Copeland  v.  St.  Louis-Snn 
Frnncisco  R.  Co.,  291  F.2d  119,  121,  123 
(10  Cir.  1961)  (dissenting  opinion). 


Chapter  III:  Indemnity 


L IflTBR  v.  ROMFORD  ICS  AND  COLD  STORAGE  CO. "  LTD.  Houas  of  Lords. 
[l037]  A.  C ,  5’5  5  ;  [1057]  1  All  E.R.  125. 

The  appellant  was,  in  January,  1049,  In  the  employment 
of  the  respondent  company  as  a  lorry  driver.  He  was  then  some 
27  years  of  age  and  had,  apart  from  an  interval  during  the 
war,  been  in  that  employment  since  he  was  17.  He  had  previ¬ 
ously  for  a  short  time  been  employed  by  them  as  a  general 
labourer,  Qn  January  28,  1940,  accompanied  as  mate  by  his 

father,  he  drove  his  lorry  into  a  slaughterhouse  yard  off  the 
old  Church  Road,  Romford,  to  colleot  some  waste.  In  the  yard 
he  backed  his  lorry  and,  in  doing  so,  knocked  down  and  in¬ 
jured  Lister  senior,  who  had  previously  alighted  from  it. 

I 

In  June,  1051,  Lister  senior  issued  a  writ  against  the 
respondents  claiming  damages  for  the  personal  injuries  suffered 
by  him,  alleging  that  they  were  due  to  the  negligent  driving 
of  the  appellant  and  that  the  respondents  as  his  employers 
were  vicariously  liable.  This  action  was  tried  by  McNair  J. 
on  January  20,  1953,  and  he  held  that  the  appellant  had  negli¬ 

gently  driven  the  lorry  in  reverse  without  looking  where  he 
was  going  but  that  Lister  senior  was  also  at  fault. in  failing 
to  take  proper  care  for  his  own  safety,  the  relative  responsi¬ 
bility  being  two-thirds  for  the  appellant  and  one-third  for 
Lister  senior.  The  responsibility  of  the  respondents  was 
purely  vicarious.  The  damage  was  assessed  at  £2,400  and  Judg¬ 
ment  was  entered  for  Lister  senior  for  £1,600,  two-thirds  of 
that  amount,  and  costs.  J 

On  January  26,  1053,  three  days  before  the  trial  of 

Lister  senior’s  action,  the  respondents  issued  the  writ  in 
the  action,  in  which  this  appeal  is  brought,  claiming  against 
the  appellant  "damages  or  in  the  alternative.  .  .  payment  by 

way  of  Indemnity  or  contribution  in  respect  of  such  damages 
as  may  be  adjudged  or  agreed  to  be  paid"  to  Lister  senior  in 
the  first  action  and  the  respondents*  costs  of  that  action. 

The  proceedings  were  in  fact  brought  in  the  name  of 
the  respondents,  by  an  insurance  company  which  ultimately  paid 
the  third  party,  under  alleged  rights  of  subrogation. 

Ormerod  J.  gave  the  respondents  Judgment  for  1,600  _1, 
together  with  the  costs  paid  by  respondents  to  Lister  senior 
and  two  thirds  of  their  own  costs  incurred  in  defending  the 
action  brought  by  Lister  senior.  The  Court  of  Appeal  (Bir- 
kett  and  Romer  L.JJ,,  Denning  L.J.  dissenting)  dismissed  an 
appeal  by  the  present  appellants  [1956]  2  Q.B.  180;  [1955] 

3  All  £ . R .  460.  The  present  appeal  to  the  House  of  Lords  was 

then  taken. 

VISCOUNT  SIM0NDS  .  ,  .  [The  respondents  in  their 

statement  of  claim]  alleged  that  they  had  paid  the  damages  of 
£1,600  and  were  liable  to  pay  the  costs  and  that  tluy  had 
suffered  loss  and  damage  to  the  extent  of  such  damages  and 
costs  by  reason  of  the  appellant's  negligence.  They  pleaded 
further  or  alternatively  that  it  was  an  Implied  terra  of  the 
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t  of  service  of  the  appellant  that  he  would  carry  out 
Me  atles  with  reasonable  oare  and  skill  and  that  he  had 

failed  to  do  so  whereby  they  had  suffered  loss  and  damage, 

'hey  claimed  an  order  that  they  might  be  indemnified  by  the 
appellant  in  respect  of  the  sums  they  had  paid  to  Lister 
senior  and  their  costs  of  defending  the  first  action,  and 
al ue rnat i vel y  "damages  for  negligence  and/or  breach  of  con- 
I  understand  the  first  head  of  claim  to  be  for  a 
contribution  of  100  per  cent,,  that  Is,  in  effeot,  an  indem¬ 
nity  under  the  Law  Reform  (Married  Women  and  Tortfeasors) 

/>ct,  1035  ,  which  I  will  call  "the  1033  Act",  and  the  second 

head  of  claim  to  be  founded  alternatively  on  tort  or  the 
breach  of  a  contractual  duty  of  care,,,. 

•  tv 

...  £The  appellant.]  pleaded  that  it  was  an  implied 
the  contract  of  service  that  the  respondents  would 
indemnify  the  appellant  against  all  claims  or  proceedings 
brought  against  him  for  any  act  done  by  him  in  the  course  of 
his  employment,  and,  in  the  alternative,  that  it  was  an  im¬ 
plied  term  that  he  would  receive  the  benefit  of  any  contract 
of  Insurance  effected  by  the  resDondents  and  covoring  their 
liability  in  respect  of  the  f  ",  r  3  X  action,  that  the  respon¬ 
dents  had  in  fact  effected  such  nsurance  and  that  he  claimed 
the  benefit  thereof.  And  it  was  f  rther  pleaded  that  there 

such  implied  term  of  service  as  the  respondents  alleged 
that  ho  would  carry  out  his  duties  with  reasonable  care  and 
skill,  but  that  on  the  contrary  the  respondents  by  engaging 
h  i  ip  to  drivo  a  lorry  on  their  behalf  iinpliedlv  accepted  him 
»v4th  all  such  faults  and  failings  as  he  might  possess  and 
without  a ny  right  or  claim  against  him  in  respect  of  negll- 

acts  arising  out  of  and  in  the  course  of  his  employment, 
was  in  this  state  of  the  pleadings,  though  they  were 
ended  when  the  case  was  heard  by  the  Court  of  Appeal , ’that 
the  matter  came  before  Ormerod  J,  for  trial. 

1  will  at  once  state  the  conclusions  to  which  that 
o.rned  Judge  camo,  Aftor  atutlng  that  the  case  had  boon 
put  by  counsel  for  the  respondents  (plaintiffs  in  the  action) 
n  two  ways,  first,  that  upon  tho  ordinary  law  of  contract 
r  v  n  n  t  was  liable  to  h  1  s  master  for  d  am  air  o  s  u  f  f  u  r  Ark  b  v 

.  e  r  '  a  in  •  Iiit.icIi  of  contract.  It  being  an  implied 

term  of  his  contract  that  he  would  use  reasonable  care  in 
the  performance  of  his  work,  and,  secondly,  that  he  was  as 
a  Joint  tortfeasor  entitled  to  contribution  binder  section  6 
(l)(c)  of  the  Act  of  1935,  the  learned  judge  said  that  he 
was  constrained  by  the  words  of  Denning  L.J,  in  the  case  of 
J  ones  v.  Manchester  Corporation.  [  1952]  2  Q.B.  832,  808  ,  to 
consider  the  case  from  the  point  of  view  of  the  Act  of  1935, 

Ha  found  as  a  fact  that  the  appellant  had  been  guilty  of 

rejected  the  contention  that  the  claim  for  contri¬ 
bution  could  only  be  raised  in  the  original  action,  and  then 
proceeded  to  deal  with  what  he  regarded  as  the  substantial 
dc  fence,  namely,  that  the  contract  of  service  was  subject  to 
the  Implied  terms  to  which  I  have  already  referred.  As  to 
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this  he  held,  following  the  decision  of  Flnneaore  J,  in 
fleatex  Ltd,  v.  Oladstone .  [1954]  2  All  E.R.  200,  (A  case,  I 
will  interpolate,  which  was,  in  my  opinion,  rightly  decided)  ** 
that,  while  it  must  be  an  implied  term  that  the  employer 
wpuld  not  require  the  servant  to  do  anything  illegal  and 
therefore  would  noApl'p  with  the  provisions  of  the  Road 
Traffic  Act,  1930,  in  respect  of  insurance,  there  was  no 
evidence  to  support  any  further  implication.  He  .  .  .  held 

that  the  respondents  were,  under  the  Act  of  1035,  entitled 
to  a  contribution  which  would  amount  to  a  complete  indemnity. 
He  gave  judgment  for  the  respondents  accordingly. 

There  has,  I  think,  been  some  confusion  in  the 
course  of  the  case  between  two  wholly  separate  torts,  (a) 
the  tort  for  which  the  appellant  and,  vicariously,  the  res¬ 
pondents  might  be  made  liable  to  Lister  senior  and  in  respect 
of  which  the  respondents  could  claim  contribution  under  the 
Act  of  1935,  and  (b)  the  tort  for  which  the  appellant  might 
be  made  liable  to  the  respondents  in  respect  of  his  breach  of 
the  common  law  duty  of  care.  But  I  do  not  think  that  this 
now  affects  the  issue,  for,  as  I  shall  try  to  show,  the  de¬ 
ciding  factor,  whatever  the  cause  of  action,  is  whether  or 
not  certain  terras  are  to  be  implied  in  the  contract  of  ser¬ 
vice  between  the  appellant  and  the  respondents. 

The  appellant  appealed  to  the  Court  of  Appeal....  * 
Before  I  state  the  result  of  the  appeal  it  is  necessary  to 
note  that  the  appellant  was  allowed  to  make  substantial 
amendments  of  his  defence  and,  as  they  formed  the  basis  of 
much  argument  in  this  House,  I  will  remind  your  Lordships 
that  by  paragraph  7  A  it  was  pleaded  that  it  was  an  implied 
term  that  the  appellant  should  not  be  required  to  do  any¬ 
thing  unlawful  and  in  particular  should  not  be  reauired  to 
drive  unless  there  was  in  force  in  relation  to  the  use  of 
the ^vehicle  such  a  policy  of  insurance  as  would  provide  him 
with  the  indemnity  required  by  section  30(1)  of  the  Road 
Traffic  Act,  1030  ,  and  by  paragraph  7  B  t'hat  it  was  an  im¬ 
plied  terra  of  the  contract  that  the  respondents'  motor  in¬ 
surance  should  cover  the  appellant  against  any  third  party 
liability  which  he  might  personally  incur  arising  out  of 
his  driving  the  respondents'  vehicles  in  the  course  of  his 
employment,  and  by  paragraph  7  C  that  in  breach  of  these  im¬ 
plied  terms  or  one  of  them  the  respondents  required  the 
appellant  to  drive  a  vehicle  without  there  being  in  force 
in  relation  to  his  user  thereof  a  policy  which  provided  him 
with  any  indemnify  either  as  required  by  the  Road  Traffic 
Act,  1030,  or  at  all,  .  . 

In  order  to  explain  the  appellant's  defences  which 
rested  on  the  implied  terras  in  regard  to  insurance* and  the 
Road  Traffic  Act,  1930,  I  refer  to  section  35  (1)  of  that 
Act,  which  provides  that  subject  to  the  provisions  of  that 
part  of  tfye  Act  it  shall  not  be  lawful  for  any  person  to  use 
or_Jto  cause  or  permit  any  other  person  to  use  a  motor-vehicle 
on  a  road  unless  there  is  in  force  in  relation  to  tlie  user 
o,f  the  vehicle  by  that  person  or  that  other  person,  as  the 
Qase  may  be,  such  a  policy  of  insurance  or  such  a  security 
1^-  -respect  of  third  party  risks  as  complies  with  the  re¬ 
quirements  pf  that  part  of  the  Act.  Section  30(1)  states  «- 

these  requirements  and,  no  far  as  material  to  this  appeal, 
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pro  Ides  that  such  a  policy  Bust  be  a  policy  which  insures 

it  person  or  persons,  or  classes  of  persons  as  may  be  speci¬ 
fied  in  the  policy  in  respect  of  any  liability  which  may  be 
incurred  by  him  or  them  in  respect  of  the  death  of  or  bodily 
injury  to  any  person  caused  by  or  arising  out  of  the  use  of 
the  vehicle  on  a  road,  but  contains  the  proviso  that  such  a, 
policy  shall  not  be  required  to  cover  liability  in  respect  of 
the  death  arising  out  of  and  in  the  course  of  his  employment 
of  a  person  insured  by  the  policy  or  of  bodily  injury  sus¬ 
tained  by  such  a  person  arising  out  of  and  in  the  course  of  his 
employment. 

It  appears  that  in  fact  the  respondents  had  taken  out 
Just  such  a  policy  as  the  Act  required  excluding  such  death 
or  injury  as  the  proviso  that  I  have  read  authorized  it  to  ex- 
The  policy  also  provided  that  the  indemnity  given, 
thereby  should,  subject  to  the  provisions  thereof,  be  extended 
any  person  in  the  employ  of  the  respondents  driving  the 
vehicle  on  their  order  and  for  their  purposes.  They  had  also 
taken  out  a  policy  insuring  them  against  their  liability  as 

This  fact  is  relevant  only  because  the  policy  con¬ 
tained  a  terra  authorizing  the  underwriters  to  "prosecute  in 
the  name  of  the  assured  for  tho i .  own  benefit  any  claim  for 
indemnity  or  damages  or  otherwise",  and  it  has  not  been  con¬ 
cealed  that  this  action  was  brought  by  the  underwriters  in 
the  name  of  the  respondents,  who,  if  it  lay  with  them,  would 
never  have  brought  it.  I  say  that  this  fact  is  not  otherwise 
relevant  because  the  action  remains  the  action  of  the  respon- 
ents  and  their  rights  are  not  greater  or  less  than  they  would 
be  if  they  were  uninsured. 

Upon  the  appeal  being  heard  the  court  was  divided, 
Denning  L.J.  being  in  favour  of  allowing  the  appeal  and 
Blrkett  and  Romer  L.JJ,  of  dismissing  it.  It  was  accordingly 

dismissed. 


It  will  be  convenient  to  discuss  first  the  question 
■  h  divided  the  Court  of  Appeal,  namely,  what,  if  any, 
w. the  terms  to  be  implied  in  the  contract  of  service  be¬ 
tween  the  parties. 

Tt  is,  in  ray  opinion,  clear  that  it  was  an  implied 
e rra  of  the  contract  that  the  appellant  would  perform  his 
duties  with  proper  care.  The  proposition  of  law  stated  by 
■Willes  J.  in  Harmer  v.  Cornel ius  (1858),  5  C.B.N.S.  236,  246, 

has  never  been  questioned:  "When  a  skilled  labourer",  he 

art izan,  or  artist  is  employed,  there  is  on  his  part 
an  implied  warranty  that  he  is  of  skill  reasonably  competent 
to  the  task  he  undertakes,  --Spondes  peritiara  artis.  Thus, 
if  an  apothecary,  a  watch-maker,  or  an  attorney  be  employed 
f 0 i  reward,  they  each  impliedly  undertake  to  possess  and 
exorcise  reasonable  skill  in  their  several  arts.  .  .  An  ex¬ 

press  promise  or  express  representation  in  the  particular  case 
is  not  necessary."  I  see  no  ground  for  excluding  from,  and 
every  ground  for  Including  in,  this  category  a  servant  who 
m  emp  oyed  to  drive  a  lorry  which,  driven  without  care,  may 
an  engine  of  destruction  and  involve  his  master  in 
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very  grave  liability.  Nor  can  I  see  any  valid  reason  f or.j  , 
saying-  that  a  distinction  is  to  be  made  between  possess ing  r- 

skill  and  exercising  It,  No  such  distinction  is  made  in  the 
cited  case:  on  the  contrary,  "possess"  and  "exercise"  are, 
there  conjoined.  Of  what  advantage  to  the  employer  Is  his  t 
servant’s  undertaking  that  he  possesses  skill ^unless  he  under® 
takes  also  to  use  It?  I  have  spoken  of  usi he  skill  rather 
than  using  care,  for  "skill"  is  the  word  used  in  the  cited 
Case,  but  this  embraces  care,  For  even  in  so-called  un¬ 
skilled  operations  an  exercise  of  care  is  necessary  to  the 
proper  performance  of  duty,  -»  - 

I  have  already  said  that  it  does  not  appear  to  me 
to  make  any  difference  to  the  determination  of  any  sub-  J 
st&ntive  issue  in  this  case  whether  the  respondents’  cause 
,„of  action  lay  in  tort  or  breach  of  contract.  But,  in  deference 

to  Denning  L.J.,  I  think  it  right  to  say  that  I  concur  in  what 
I  understand  to  be  the  unanimous  opinion  of  your  Lordships 
that  the  servant  owes  a  contractual  duty  of  care  to  his  master, 
and  that  the  breach  of  that  duty  founds  an  action  for  damages 
for  breach  of  contract,  and  that  this  (apart  from  any  de¬ 
fence)  is  such  a  case.  It  is  trite  law  that  a  single  act  of 
negligence  may  give  rise  to  a  claim  either  in  tort  or  for 
breach  of  a  term  express  or  implied  in  a  contract.  Of  this 
the  negligence  of  a  servant  in  performance  of  his  duty  is  a 
clear  example. 

I  conclude,  then,  the  first  stage  of  the  argument 
by  saying  that  thg  appellant  was  under  a  contractual  obli¬ 
gation  of  care  in  the  performance  of  his  duty,  that  he  com- 
>  mitted  a  breach  of  It,  that  the  respondents  thereby  suffered 
damage  and  they  are  entitled  to  recover  that  damage  from  him, 
unless  it  is  shown  either  that  the  damage  is  too  remote  or  that 
there  is  some  other  intervening  factor  which  precludes  the  re¬ 
covery.  ... 

•  *  ’  *  t 

What,  then,  is  to  deprive  the  respondents  of  their 
remedy?  1  do  not  think  it  can  be  said  that  the  damages  are 
too  remote,  for  the  injury  to  a  third  party  and  the  ensuing 
liability  of  a  master  are  events  which  the  exercise  of  proper 
care  is  intended  to  avert.  It  is  upon  the  implication  of  some 
implied  term  that  the  appellant  must  rely,  and  to  this  ques¬ 
tion  I  now  turn. 

My  Lords,  I  cannot  but  be  aware  that  any  decision 
upon  this  question,  vyhich  has  divided  learned  judges  in  the 
courts  below  and  upon  which  your  Lordships  are  also  divided 
in  opinion,  may  have  far-reaching  consequences,  and  I  have 
myself  had  great  difficulty  in  reaching  a  conclusion. 

I  will  refer  first  to  the  implied  terms  pleaded  in 
the  reamended  defence,  for  at  the  end  of  the  day  the  argu¬ 
ment  for  the  appellant  was  founded  not  upon  them  but  upon 
the  original  pleas,  or  at  least  upon  something  very  like 
them:  the  amended  pleas  can  be  shortly  disposed  of.  As  to 
paragraph  7  A,  the  valid  answer  was  made,  in  general,  that 
the  appellant  was  not  required  by  the  respondents  to  do  any¬ 
thing  unlawful,  and,  in  particular,  that  the  Road  Traffic  Act, 
1930,  does  not  require  that  a  policy  of  assurance  shall  be 
taken  out  which  provides  the  driver  of  a  vehicle  with  an  in¬ 
demnity  against  all  the  consequences  of  his  own  negligence. 
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And  as  to  paragraph  7  B,  it  was  answered  that  a  policy  taken  t 
out  by  the  respondents  in  fact  covered  the  appellant  against 
party  claims,  but  that  it  was  not  a  third  party  dale 
chat  faced  the  appellant  in  this  action.  No  more  need  be 
said  of  these  pleas,  except  that  the  variety  and  multiplicity 
of  the  suggested  terras  were  naturally  contrasted  with  the 
general  principle  that  an  implication  must  be  precise  and  - 
obvious.  I  return,  then,  to  the  original  pleas.  These,  I 
remind  your  Lordships,  were  contained  in  paragraphs  4  and  5 
of  the  defence  and  were  alternatives.  Paragraph  4  pleaded 
an  implied  term  that  the  respondents  would  indemnify  the 
appellant  against  all  claims  and  proceedings  brought  against 
him  for  any  act  done  by  him  in  the  course  of  his  employment, 
Were  it  not  that  at  one  time  this  term  appeared  to  hold 
first  place  in  the'  appellant ' s  favour  I  should  have  thought 
that  it  wight  be  summarily  dismissed.  It  is  all-embracing 
in  its  pqope:  whatever  the  degree  of  negligence,  even  of 
criminality,  in  his  act:  whether  the  respondents  were 
covered  by  insurance  or  not,  whether  the  act  gave  rise  to 
a  third  party  claim,  which  ought  by  law  to  be  covered,  or 
not;  in  every  case  the  appellant  would  go  free  and  the  res¬ 
pondents  bear  the  burden.  I  can  neither  accept  an  impli¬ 
cation  in  such  general  terms  no  •  put  into  the  mouth  of  the 
pleader  qualifications  which  m  make  the  plea  less  un¬ 

acceptable.  It  was  in  paragraph  5  that  the  implied  terra  was 
pleaded  which  has  appeared  to  me  most  worthy  of  consideration. 
It  was  that  the  appellant  would  receive  the  benefit  of  any 
contract  of  Insurance  effected  by  the  respondents  and  covering 

their  liability  in  respect  of  the  action  brought  by  Lister 
iBnior,  It  would,  it  was  said,  be  inconsistent  with  this  term 
if  the  respondents,  having  effected  a  policy  and  having  been 
indemnified  under  it,  then  sought  to  recover  damages  from  the 
appellant  either  for  breach  of  his  contractual  duty  of  care 
under  the  relevant  provisions  of  the  Act  of  1035.  This  is 
e  plea  which  found  favour  with  Denning  L.J.,  and  the  argu¬ 
ment  was  put  so  simply  and  cogently  by  him  that  I  venture  to 
iuote  his  Judgment:  "Take  this  very  case",  he  says,  "where  the 
insurers  issue  a  writ  in  the  employer's  name  against  the  ser¬ 
vant  without  consulting  either  the  employer  or  the  servant  be- 
When  the  servant  receives  the  writ  he  will  ta^e  it 
to  his  employer  and  say  'Why  are  you  suing  me?  Surely  you 
have  got  the  money  from  your  Insurance  company.  So  you  cannot 
sue  me.'  This  natural  comment  between  master  and  man  throws 
a  flood  of  light  on  the  implied  understanding  of  the  parties.” 
And  a  little  later  he  says:  "This  shows  that  there  is  an  im¬ 
plied  term  in  these  cases  whereby,  if  the  employer  is  Insured, 
he  will  not  seek  to  recover  contribution  or  indemnity  from  the 
servant , " 


It  will  be  observed  that  the  Implied  term  which  thus 
commended  itself  to  the  learned  Lord  Justice  is  limited  in  its 
The  driver  is  to  be  relieved  from  liability  if  his 
master  is  covered  by  insurance  against  the  claim.  If  he  is 
not  covered,  for  instance,  because  the  accident  takes  place 

a  road  but  on  private  premises  and  the  law  does  not  re¬ 
quire  him  to  Insure  against  such  a  risk,  and  he  has  not  done  so, 
then  under  this  plea  the  driver  must  bear  the  consequences  of 
tfgllgence  if  he  is  himself  sued.  This  consideration  led 
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counsel  to  yet  another  variation  of  the  plea.  This  was  that 
the  driver  waa  entitled  to  be  indemnified  not  only  if  the  em¬ 
ployer  was  in  fact  Insured  or  was  required  by  law  to  be  in¬ 
sured,  but  also  if  he  ought,  as  a  reasonable  and  prudent  roan, 
to  have  been  insured  against  the  risk  in  question.  It  was  in 
this  final  form,  which  approximates  nearly  to  the  plea  in 
paragraph  4,  that  after  much  travail  the  implied  term  was  sub¬ 
mitted  to  your  Lordships.  No  qualification  of  this  general 
proposition  was  suggested.  The  driver  might  owe  a  duty  of 
care  to  his  employer,  but  for  any  dereliction  from  duty  he 
was  to  be  absolved  from  all  responsibility.  Nor  was  it  sug¬ 
gested  that  in  the  present  case  there  were  any  features  which 
distinguished  the  relation  of  the  appellant  and  the  respon¬ 
dents  from  that  of  any  other  driver  end  his  employer.  That  is 
why  at  the  outset  of  this  opinion  I  said  that  this  appeal 
raises  a  question  of  general  importance.  For  the  real  ques¬ 
tion  becomes,  not  what  terms  can  be  implied  in  a  contract 
between  two  individuals  who  are  assumed  to  be  making  a  bar¬ 
gain  in  regard  to  a  particular  transaction  or  course  of  busi¬ 
ness;  we  have  to  take  a  wider  view,  for  we  are  concern.ed  with 
a  general  question,  which,  if  not  correctly  described  as  a 
question  of  status,  yet  can  only  be  answered  by  considering 
the  relation  in  which  the  drivers  of  motor- vehicles  and  their 
employers  generally  stand  to  each  other.  Just  as  the  duty  of 
care,  rightly  regarded  as  a  contractual  obligation,  is  im¬ 
posed  on  the  servant,  or  the  duty  not  to  disclose  confidential 
information.  .  .  or  the  duty  not  to  betray  secret  processes... 

Just  as  the  duty  is  Imposed  on  the  master  not  to  require  his 
servant  to  do  any  illegal  act,  just  so  the  question  must  be 
asked  and  answered  whether  in  the  world  in  which  we  live  to¬ 
day  it  is  a  necessary  condition  of  the  relation  of  master  and 
man  that  the  master  should,  to  use  a  broad  colloquialism,  look 
after  the  whole  matter  of  insurance.  If  I  were  to  try  to  apply 
the  familiar  tests  where  the  question  is  whefher  a  term  should 
be  implied  in  a  particular  contract  in  order  to  give  it  what 
is  called  business  efficacy,  I  should  lose  myself  in  the 
attempt  to  formulate  It  with  the  necessary  precision.  The 
necessarily  vague  evidence  given  by  the  parties  and  the  fact 
that  the  action  is  brought  without  the  assent  of  the  employers 
shows  at  least  ex  post  facto  how  they  regarded  the  position. 

But  this  is  not  conclusive;  for,  as  I  have  said,  the  solution 
of  the  problem  does  not  rest  on  the  iraolicatlon  of  a  term  in 
a  particular  contract  of  service _ but  uDon  more  general  consi¬ 

der  at  ions. 

My  Lords,  undoubtedly  there  are  formidable  obs¬ 
tacles  in  the  path  of  the  appellant,  and  they  were  formidably 
presented  by  counsel  for  the  respondents.  First,  it  is  urged 
that  it  must  be  irrelevant  to  the  right  of  the  >master  to  sue 
his  servant  for  breach  of  duty  that  the  master  is  Insured 
against  its  consequences:  as  a  general  proposition  it  has  not, 

I  think,  been  questioned  for  nearly  200  years  that  in  deter¬ 
mining  the  rights  inter  se  of  A  and  B  the  fact  that  one  or 
other  of  them  is  insured  is  to  be  disregarded.  .  .  And  this 

general  proposition,  no  doUbt,  applies  if  A  is  a  master  and  B 
his  man.  But  its  application  to  a  case  or  class  of  case 
must  yield  to  an  express  or  implied  term  to  the  contrary, 
and,  as  the  question  is  whether  that  term  should  be  implied, 

I  am  not  constrained  by  an  assertion  of  the  general  proposi¬ 
tion  to  deny  the  possible  exception.  Yet  I  cannot  wholly  ig¬ 
nore  a  principle  so  widely  applicable  as  that  a  man  insures 
at  his  own  expense  for  his  own  benefit  and  does  not  thereby 
suffer  any  derogation  of  his  rights  against  another  man. 
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dext--and  here  I  recur  to  a  difficulty  already 
indicated- -if  it  has  become  part  of  the  common  law  of  Eng¬ 
land  that,  as  between  the  employer  and  the  driver  of  a  motor- 
vehii  .e,  it  is  the  duty  of  the  former  to  look  after  the 
whole  matter  of  insurance  (an  expression  which  I  have  used 
compendiously  to  describe  the  plea  as  finally  submitted), 
must  not  that  duty  be  more  precisely  defined?  It  may  be 
answered  that  in  other  relationships  duties  are  imposed  by 
law  which  can  only  be  stated  in  general  terms.  Partners  owe 
a  duty  of  faithfulness  to  each  other;  what  that  duty  in¬ 
volves  in  any  particular  case  can  only  be  determined  in  the 
light  of  all  its  circumstances.  Other  examples  in  other 
branches  of  the  law  may  occur  to  your  Lordships  where  a 
general  duty  is  presented  and  its  scope  falls  to  be  deter¬ 
mined  partly  by  the  general  custom  of  the  country  which  is 
the  basis  of  the  law  and  partly  perhaps  by  equitable  con¬ 
siderations.  But  even  so,  the  determination  must  rest  on 
evidence  of  the  custom  or  on  such  broad  equitable  considera¬ 
tions  as  have  from  early  times  guided  a  court  of  equity. 

In  the  area  in  which  this  appeal  is  brought 
there  is  no  evidence  to  guide  your  Lordships.  The  single 
fact  that  since  the  Road  Traffic  Act  of  1930  came  into 
foroe.’a  measure  of  Insurance  e  ■  inst  third  party  risk  is 
compulsory  affords  no  ground  ft  r  an  assumption  that  an  em¬ 
ployer  will  take  out  a  policy  whies  covers  more  than  the  Act 
requires;  for  instance,  a  risk  of  injury  to  third  parties 
not  on  the  road  but  in  private  premises.  Jnere  is  in  fact 
no  assumption  that  can  legitimately  be  made  what  policy  will 
be  taken  out  and  what  its  terms  and  qualifications  may  be, 

I  am  unable  to  satisfy  myself  that  with  such  a  background 
there  can  be  implied  in  the  relationship  of  employer  and 
driver  any  such  terms  as  I  have  indicated.  And  though,  as 
I  have  said,  I  feel  the  force  of  the  argument  as  presented 
b>  Denning  L„ J. ,  1  must  point  out  that  at  least  in  his  view 

he  indemnity  of  the  driver  was  conditional  on  a  policy 
h i c h  covered  the  risk  having  in  fact  been  taken  out.  It 
*v  be  that  this  was  because  his  mind  was  directed  to  a  case 
lere  such  a  policy  was  taken  out  and  that  he  would  have 

'ay  that  there  was  a  further  implication  that  the 
loyer  would  take  -out  a  policy  whether  required  by  law  to 
But  here  we  are  in  the  realm  of  speculation, 
it  certain  that,  if  the  imaginary  driver  had  said  to  his 
employer:  "Of  course  you  will  indemnify  me  against  any 
da  magi  that  I  may  do  however  gross  my  negligence  may  be," 
the  employer  would  have  said:  "Yes,  of  coursel"?  For  ray- 
self  I  cannot  answer  confidently  that  he  would  have  said  so 
or  ought  to  have  said  so.  It  may  well  be  that  if  such  a  dis— 
c u  - r  had  taken  place  it  might  have  enddd  in  some  agree— 

ent  between  them  or  in  the  driver  not  entering  the  service 
of  that  employer.  That  I  do  not  know.  But  I  do  know  that  I 
H  m  '  f-  driven  further  from  an  assured  certainty  what  is  the 
term  which  the  law  imports  into  the  contract  of  service  be- 
the  employer  and  the  driver  of  a  mo  tor- vehicle. 

Another  argument  was  at  this  stage  adduced  which 
appe  id  to  me  to  have  some  weight.  For  Just  as  it  was  urged 
term  could  not  be  implied  unless  it  could  be  defined 
^  precision,  so  its  existence  was  denied  if  it  could  not 
when  it  came  to  birth.  Here,  it  was  said,  was  a 
g <  d  to  arise  out  of  the  relation  of  master  and  ser— 
"his  special  sphere  of  empl  yrient  which  was  imposed 
nmon  law.  When,  then,  die  it  first  arise?  Not, 
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•  ursl y,  when  the  first  country  squire  exchanged  his  carriage  » 
and  hor«e«  for  a  iotor-car  or  the  first  haulage  contractor 
bought  a  motor-lorry,  Was  it  when  the  practice  of  insurance 
against  third  party  risk  became  so  common  that  it  was  to  be 
expected  of  the  reasonable  man  or  was  it  only  when  the  Act  of 
1930  made  compulsory  and  therefore  universal  what  had 
previously  been  reasonable  and  usual?  , , 

Then,  again,  the  familiar  argument  was  heard  asking 
where  the  line  is  to  be  drawn.  The  driver  of  a  motor-car  Is 
not  the  only  man  in  charge  of  an  engine  whloh,  If  carelessly 
used,  may  endanger  and  injure  third  parties.  The  man  In 
charge  of  a  crane  was  given  as  an  example.  If  he,  by  his 
,  negligence,  injures  a  third  party  who  then  makes  his  employer 
vicariously  liable,  is  he  entitled  to  assume  that  his  employer 
has  covered  himself  by  Insurance  and  will  indemnify  him  how¬ 
ever  gross  and  reprehensible  his  negligence?  And  does  this 
depend  on  the  extent  to  which  insurance  against  third  party 
risks  prevails  and  is  known  to  prevail  in  any  particular 
form  of  employment?  Does  It  depend  on  the  fact  that  there  are 
fewer  cranes  than  care  and  that  the  master  is  less  likely  to 
.  drive  a  crane  than  a  car?  . 

'  i  * 

It  was  contended,  too,  that  a  term  should  not  be 
implied  by  law  of  which  the  social  consequences  would  he  harm¬ 
ful.  The  common  law  demands  that  the  servant  should  exercise 
his  proper  skill  and  care  in  the  performance  of  hie  duty: 
the  graver  the  consequences  of  any  dereliction,  the  more  im¬ 
portant  it  is  that  the  sanction  which  the  law  imposes  should 
be  maintained.  That  sanction  is  that  he  should  be  liable  in 
damages  to  his  master:  other  sanctions  there  may  be,  dis¬ 
missal  perhaps  and  loss  of  character  and  difficulty  of  getting 
fresh  employment,  but  an  action  for  damages,  whether  for  tort 
or  for  breach  of  contract,  has,  even  if  rarely  used,  for  cen¬ 
turies  been  available  to  the  master,  and  now  to  grant  the 
servant  immunity  from  such  an  aotion  would  tend  to  create  a 
feeling  of  irresponsibility  in  a  class  of  persons  from  whom, 
perhaps  more  than  any  other,  constant  vigilance  is  owed  to 
the  community.  This  was,  I  think,  an  aspect  of  the  case  which 
made  a  special  appeal  to  Romer  L.J.  It  cannot  be  disregarded. 

Finally,  it  was  urged  that  the  implication  of  the 
suggested  terra  in  the  contract  between  employer  and  driver 
would  have  the  effect  of  denying  to  the  insurer  the  right 
of  subrogation  given  to  him  either  expressly  by  the  policy 
of  insurance  or  by  the  implication  of  law.  This  would  no 
doubt  be  the  result.  But  I  do  not  attach  much  Importance  to 
this.  For  if  the  implied  term  is  imposed  by  law,  not  in 
respect  of  a  particular  contract  but  as  a  legal  Incident  of 
this  kind  of  contract,  the  insurer  may  be  assumed  to  know  it 
as  well  as  anyone  else.  It  may  surprise  him,  but  he  should 
study  the  -law. 

My  Lords,  I  have  come  to  the  conclusion  that  the 
considerations  which  I  have  discussed  do  not  permit  me  to 
imply  a  term  such  as  is  pleaded  in  any  of  th*e  alternative 
forms  adopted  in  the  original  and  amended  defence  or  ad¬ 
vanced  fn  argument  at  the  bar,  and  that  the  appeal  so  far 
as  it  is  founded  on  an  implied  term  in  the  contract  of  ser¬ 
vice  must  fail, 

1  do  not  find  it  necessary  to  discuss  at  any  length 
the  alternative  claim  under  the  Act  of  1935.  If  under  the 
first  head  of  claim  the  respondents  can  recover  damages  for 
breach  of  contract,  they  can  do  no  more.  I  will  only  say 
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i&  I  see  no  reason  to  doubt  that  under  the  Act,  and  probably 
a,  i.rt  from  the  Act.  .  .  the  respondents  would  be  entitled  to 

ecover  contribution  from  the  appellant  to  the  extent  of  100 

per  cent .. . 


In  the  result,  the  appeal,  In  my  opinion,  cannot 

succeed  and  must  be  dismissed. 

LORD  RADCLIFFE.  My  Lords,  in  my  opinion  the  appeal 
ought  to  be  allowed  and  an  order  made  dismissing  the  respon¬ 
dents*  action.  Although  the  argument  of  the  case  necessarily 
travelled  over  a  number  of  interesting  points,  there  are  only 
two  issues  which  present  themselves  to  be  as  essential  to  its 
decision.  I  confine  myself  to  them  accordingly.  The  first 
question  is:  did  the  appellant  incur  any  and,  if  so,  what  lia¬ 
bility  to  the  respondents  by  virtue  of  the  fact  that,  while 
acting  as  their  employee,  he  drove  their  lorry  negligently 
and  thereby  injured  a  third  party?  The  second  is:  are  the 
respondents  entitled  to  enforce  any  such  liability  by  legal 
action  against  the  appellant,  having  regard  to  the  circum¬ 
stances  of  his  employment  and  in  particular  the  statutory 
scheme  of  compulsory  insurance  against  third  party  risks  which 
related  to  his  employment? 

On  the  first  point  I  think  it  plain  that  the  law 
does  lmDUte  to  an  employee  a  duty  to  exercise  reasonable  care 
in  his  handling  of  his  employer's  property.  It  is  the  fact  of 
such  employment  that  places  the  property  within  his  control; 
and  if,  as  must  be  the  case,  he  owes  a  general  duty  to  all 
concerned  not  to  be  negligent  in  his  exercise  of  that  control, 
it  would  be  a  surprising  anomaly  that,  merely  because  there 
also  a  contractual  relationship  between  himself  and  his 
employer,  the  standard  of  his  obligation  to  his  employer  were 
somehow  lower  than  the  standard  of  his  obligation  to  the 
outside  world.  » 

I  cannot  see  any  good  reason  why  we  should  uphold 
the  existence  of  such  an  anomaly.  If  the  contract  of  employ¬ 
ment  is  viewed  as  a  general  legal  relationship  In  which  the 
law  imputes  certain  rights  and  responsibilities  to  each  side, 
it  would  assign  a  very  undignified  position  to  the  employee 
to  suppose  that  the  employer  takes  him  "with  all  faults"  and 
that  the  employee  does  not  by  virtue  of  his  engagement  implied¬ 
ly  undertake  to  use  all  reasonable  care  in  the  conduct  of  his 
employer's  affairs.  To  say  this  is  to  say  nothing  new  in  the 
I  am  satisfied  that  from  early  times  the  law  has  con¬ 
sistently  recognized  the  existence  of  this  duty.  I  need  not 
lengthen  my  opinion  by  reciting  the  authorities,  some  of 
which  are  noticed  by  others  of  your  Lordships. 

Nor  does  any  different  result  appear  if  we  attend 
°  the  circumstances  of  this  particular  employment,  Cer- 

'he  appellant  was  a  youth  of  17  when  he  began  to  drive 
t  or  t  i'e  respondents.  But  he  was  required  to  take  and  did 
take  his  driving  tests  before  he  took  up  the  Job,  and  there 
'  8  no<  *n  the  relationship  which  excludes  an  expectation 

sonable  skill  and  care.  Actually,  I  should  regard  the 
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Implications  of  his  present  employment  as  being  determined 
by  the  circumstances  In  which  he  was  re-employed  after  the 

end  of  the  late  war.  He  "came  back  as  a  full  time  driver. 


It  was  much  canvassed  in  argument  before  your 
Lordships  whether,  if  there  was  some  such  duty  on  the  appel¬ 
lant,  it  was  anything  more  than  the  general  duty  he  owed  the 
world  to  avoid  the  tort  of  negligence.  On  one  view  of  the 
case  this  would  indeed  be  a  question  of  some  importance  in 
respect  of  costs.  Since  I  take  a  different  view  as  to  the 
proper  result  of  the  case  anyway,  I  do  not  need  to  dwell  on 
this  part  of  it.  It  is  perhaps  sufficient  if  I  say  that,  in 
my  view,  this  question  is  a  somewhat  artificial  one.  The 
existence  of  the  duty  arising  out  of  the  relationship  be¬ 
tween  employer  and  employed  was  recognized  by  the  law  with¬ 
out  the  institution  of  an  analytical  inquiry  whether  the 

'  duty  was  In  essence  contractual  or  tortious.  Vhat  mattered 
was  that  the  duty  was  there,  A  duty  may  exist  by  contract, 
express  or  implied.  Since,  in  any  event,  the  duty  in  ques¬ 
tion  is  one  which  exists  by  imputation  or  implication  pi  law 
and  not  by  virtue  of  any  express  negotiation  between  the 
parties,  X  should  be  inclined  to  say  that  there  is  no  real 
distinction  between  the  two  possible  sources  of  obligation. 
But  it  is  certainly,  I  think,  as  much  contractual  as  tor¬ 
tious.  Since  in  modern  times  the  relationship  between 
master  and  servant,  between  employer  and  employed,  is  in¬ 
herently  one  of  contract,  it  seems  to  me  entirely  correct 
to  attribute  the  duties  which  arise  from  that  relationship 
to  implied  contract.  It  is  a  familiar  position  in  our  law 
that  the  same  wrongful  act  may  be  made  the  subject  of  an 
action  either  in  contract  or  in  tort  at  the  election  of  the 
olalmant,  and,  although  the  course  chosen  may  produce  certain; 
incidental  consequences  which  would  not  have  followed  had 
the  other  course  been  adopted,  it  is  a  mistake  to  regard  the 
two  kinds  of  liability  as  themselves  necessarily  exclusive  of 
each  other. 


I  have  said  this  much  out  of  respect  to  that  part 
of  the  judgment  of  Denning  L.J,  in  the  Court  of  Appeal  which 
deals  with  this  topic,  I  do  not  agree  with  him  that  "the 
action  against  a  servant  must  be  founded  on  tort",  and  I  do 
not  think  that  his  citation  of  authorities  proves  this  point. 


Vhen  I  turn  to  the  second  issue  with  which  1  wish 
to  deal,  it  seems  unlikely  that  any  decided  authority  will  be 
of  direct  assistance.  For  the  critical  point  is  that  we  have 
to  deal  with  an  employment  which  it  was  illegal  for  the  em¬ 
ployer.  to  authorize  or  for  the  employed  to  pursue  unless  in¬ 
surance  cover  had  been  provided  against  third  party  liability, 
Vhat  are  the  necessary  consequences  of  that  legal  require¬ 
ment  upon  the  reepectlve  rights  and  liabilities  of  employer 
and  employed? 


That  there  were  some  consequences  has  been  common 
ground  throughout  this  case.  It  is  accepted  that  the  law 
must  Impute  a  term  to  the  effect  that  the  employee  could  not 
be  required  to  carry  out  any  order  that  would  Involve  him 
in  doing  something  that  was  illegal,  even  though,  but  for  the 
illegality,  the  thing  required  would  have  been  within  the 
normal  scope  of  his  duties.  Put  into  non- 1 heo rot  leal  langu¬ 
age,  that  means  that  because  of  the  Road  Traffic  Act,  1030, 
the  appellant  could  not  be  employed  to  drive  the  respondents* 
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lorry  tor  them  on  the  road  unless  there  existed  a  policy  of 
insurance  complying  with  the  conditions  of  the  Act  and  co 
providing  cover  to  indemnify  any  third  party  who  might 
suffer  actionable  damage  from  the  appellant's  driving  of  the 

lorry o 

Now,  the  Insurance  policy  required  could  not  come 
into  existence  of  Its  own  motion.  One  of  the  two  parties,  ’  >• 
employer  and  employed,  had  to  assume  responsibility  for 
taking  It  out  or  keeping  it  running  and  for  paying  up  the 
necessary  premiums  to  buy  the  cover.  To  which  of  them  ought 
we  to  attribute  that  responsibility,  having  regard  to  the  re¬ 
lationship  of  the  parties?  In  my  view,  to  the  employer.  I 
cannot  suppose  that,  short  of  special  stipulation,  any  other 
answer  would  be  given  In  such  a  case.  So  far  as  it  is  rele¬ 
vant,  all  the  evidence  given  at  the  trial,  both  by  the 
appellant  and  by  Colonel  Howls,  the  respondents'  managing 
director,  confirms  that  this  would  be  tho  right  answer. 

Is  It,  then,  consistent  with  such  an  arrangement 
that,  if  the  driver  does  cause  third  party  damage  by  negll- 
genoe  and  the  person  Injured  sues  and  recovers  damages  from 
the  employer  on  the  ground  of  his  vicarious  responsibility 
for  the  act  of  his  servant,  tho  employer  should  be  able  to 
recover  over  the  damages  tho--  had  to  pay  by  suing  tho 

In  my  opinion,  that  lu  the  elm pie  qupatlon  on  which 
this  appeal  turns,  but,  of  cour*  n,  It  Is  In  practice  Impossible 
to  keep  it  simple  owing  to  the  complications  which  emerge 
in  any  well-argued  case,  I  will  try  briefly  to  notice  some 
of  them.  It  Is  not  that  I  do  not  think  that  they  Involve 
difficulties,  but  the  difficulties  do  not  present  themselves 
to  me  as  being  such  as  should  affect  the  final  result. 

4  * 

In  the  first  place,  I  do  not  think  that  it  matters 
whether  the  employer  is  really  or  only  ostensibly  the  plain- 
In  this  case n we  know,  because  no  secret  has  been  made 
of  it,  that  the  real  plaintiff  is  one  of  the  two  Insurance 
companies  concerned.  But  the  defendant's  point,  if  it  Is  a 
good  one  at  all,  is  equally  good  whether  It  is  his  employer 
who  is  claiming  against  him  or  the  insurers  by  subrogation. 

To  each  his  reply  is  the  same — "I  and  my  employer  recognized 
that  a  fund  of  money  had  to  be  secured  by  insurance  to  take 
care  of  any  thira  party  liability  that  my  driving  might  in- 
vpive  us  in.  and  we  arranged  that  he  should  pay  for  and  pro¬ 
vide  the  insurance  policy  that  would  produce  the  money.  It 
follows  from  that  that  he  cannot  now  look  to  me  to  find  all 
or  part  of  that  money,"  If  that  answer  is  a  good  reply  to 
the  employer,  It  is  good  against  insurers  who  are  subrogated 
ti  him.  I  do  not  at  all  understand  the  idea  that  it  is  some¬ 
how  hard  on  the  insurers  that  they  should  be  affected  by  an 
implied  term  that  bound  the  person  to  whose  rights  they  are 
claiming  to  be  subrogated. 

Secondly,  it  Is,  I  think,  true  that  it  would  not 
have  been  illegal  in  the  circumstances  of  this  particular 
accident  if  there  had  been  no  insurance  policy  agqinst  third 
party  liability.  I  assume,  though  we  did  not  have  any  de¬ 
railed  argument  about  it,  that  the  yard  in  which  the  accident 
took  place  was  not  a  "road"  within  the  meaning  of  the  Road 
raffle  Act,  1030}  and  also  that  the  Act  does  not  make  it  cora- 
j-sory  to  provide  insurance  against  injury  caused  to  another 
of  the  same  employer.  But  if  we  take  it,  as  in  ray 
tie  must,  that  the  existence  of  compulsory  insurance 
the  Act  involved  that  it  was  a  term  of  the  employment 

1  riving  should  be  covered  by  a  policy  against  third  ' 
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party  liability,  I  do  not  think  that  the  tarn  postulated 
should  be  tied  down  to  all  the  complications  and  qualifies-  ? 

tiona  which  arise  on  a  strict  interpretation  of  the  Act.  What 
mattered  to  the  parties  was  that,  while  the  lorry  was  being 
driven  on  the  employer’s  business,  someone  might  be  injured 
in  circumstances  that  entitled  him  to  recover  damages  from 
either  employer  or  emplqyee  or  both  of  them.  From  that  point 
of  view  it  did  not  signify  whether  the  accident  occurred  on 
a  road  or  in  a  yard  that  turned  off  it  or  whether  the  person 
injured  was  or  was  not  in  the  employer’s  service.  Any  other 
view  would  leave  it  to  the  employee  to  take  out  his  own 
policy  to  cover  the  residual  risks,  and  t^his  does  not  seem 
to  me  a  reasonable  arrangement  to  impute  to  the  patties. 

Ip  fact,  as  we  know,  the  employer  provided  in¬ 
surance  at  his  own  expense  by  means  of  two  separate  policies, 
and  these  between  them  secured  cover  without  excepting  acci¬ 
dents  off  a  road  or  injury  to  a  fellow  employee.  Moreover, 
the  motor-vehicle  policy  took  what  is  certainly  not  the  un¬ 
common  form  of  including  a  "third  party  extension",  the 
effect  of  which  was  that  the  driver  was  equipped  with  his 
own  .direct  right-to  call  for  indemnity  from  the  insurers  if 
he  became  liable  to  a  third  party  for  damages  caused  while 
driving  the  respondents'  lorry. 

m 

I  must  call  attention  to  this  last  point  because 
it  illustrates  the  almost  intolerable  anomalies  which  are  in¬ 
volved  in  the  respondents'  argument.  The  situation  is  this. 
If  an  accident  takes  place  through  negligence,  the  person 
injured  can  sue  either  employer  or  employed  or  both  of  them. 
If  he  sues  the  employee  alone,  the  latter  calls  on  the  in¬ 
surance  company  for  the  cover  which  the  employer  has  bought 
bi»|  the  Insurance  company  has  to  provide  the  fund  of  damages 
jreqniredi  neither  the  wages  nor  the  savings  of  the  employee 
,  can  be  touched  to  reimburse  the  insurers  for  the  risk  that 

they  have  underwritten.  But  if  the  Injured  person  takes  a 
different  course,  one  which  neither  employer,  employee  nor 
insurance  company  can  control,  and  sues  the  employer  either 
alone  or  Jointly  with  the  employee,  tha.  position  of  the 
employee  is,  apparently,  much  worse  and  the  position  of  the 
Insurance  company,  apparently,  much  better.  For  now  the 
latter  can  indemnify  Itself  for  the  money  it  finds  by  getting 
it  back  from  the  employee  in  the  employer's  name  and  the  1 • 
former,  Instead  of  getting  the  benefit  of  the  insurance 
which  his  employer  was  to  provide,  is,  in  the  end,  the  one 
who  foots  the  bill.  I  should  be  very  much  Interested  to 
know  how  the  premium  required  by  an  insurance  company  le 
adjusted  to  the  risk  of  these  alternative  situations. 

My  Lords,  on  this  part  of  the  case  I  take  the  same 
view  as  that  taken  by  Denning  L.J.  I  agree  with  what  he 
says,  .  .  and  I  do  not  think  it  possible  to  qscape  the  force 

of  his  reasoning.  If  we  assume  any  understanding  at  all  be¬ 
tween  the  appellant  and  respondents  as  to  insurance  against 
third  party  liability,  to  the  appellant’s  inquiry  as  to  who 
was  to  provide  it,  the  respondents  must  have  answered:  "Ve 
will  see  to  that  and  the  expense  of  providing  it  will  fall 
on  us":  but  the  result  of  this  appeal  depends  upon  which  of 
the  following  alternatives  they  must  be  taken  to  have  added. 
One  would  be  to  this  ef f ect--"But ,  of  course,  you  understand 
that  although  we  are  going  to  secure  the  moneys  required  to 
pay  the  injured  person  In  the  first  Instance,  you  will  have _ 
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to  tuake  the*,  good  ultimately,  either  to  u»  or  to  the  Imsuramee 
t)«pany."  The  other  would  be — "and,  of  oourae,  It  le  under* 

stood  that,  slnoe  we  are  DrjQ.v_l.dlng  for  the.  fund  that  will  id* 
aealfy  the  Injured  person,  that  closes  any  question  of  our 
calling  upon  you  at  any  tine  to  contribute  to  that  fund," 

I  can  only  say  mat  to  me  the  first  alternative  seems  a 
contradiction  of  what  Is  involved  in  the  respondents'  under¬ 
taking  to  pay  for  and  provide  the  fund.  The  second  seens  to 
be  the  natural  exchange  to  take  place  between  the  conpany  and 
their  lorry  driver, 

I  an,  therefore,  In  favour  of  allowing  the  appeal, 

1  think  it  a  very  difficult  point  and  I  well  understand  the 
difference  of  approach  that  leads  us  in  this  House  to 
different  conclusions.  I  ought,  however,  to  say  something 
about  two  considerations  which  have  been  advanced  on  behalf 
of  the  respondents  but  which  are  to  me  unpe rsuas 1 ve ,  It  is 
said  that  to  lnply  such  a  tern  as  I  propose  is  in  effeot  to 
contradict  the  general  duty  of  the  employee  to  exercise 
reasonable  care  in  oarrving  out  his  employer's  work.  I  do 
not  think  that  this  la  so.  The  general  duty  remains  and  it 
will  have  its  legal  effect  on  all  acts  of  the  employee  which 
do  not  touch  this  question  of  insurance  against  third  party 
liability.  It  Is  the  special  'jteit  whereby  this  form  of 
Insurance  la  a  necessary  condU  >  of  the  employment  which 
brings  about  the  special  result. 

Then  it  is  sought  to  show  that  the  term  in  question 
cannot  exist  In  law  because  it  has  never  been  heard  of  be¬ 
fore  this  case.  Vhen  did  it  first  enter  Into  the  relations 
of  employer  and  employed?  Could  it  really  have  existed  since 
the  Road  Traffic  Aot,  1930,  if  It  did  not  exist  before  it? 

My  Lords,  I-.do  not  know  because  I  do  not  think  that  I  need 
to  know.  After  all,  we  need  not  speak  of  the  master's  action 
against  his  servant  for  negligence  as  it  it  had  been  common 
at  the  law  for  centuries.  Economic  reasons  alone  would 
have  made  the  action  a  rarity.  If  such  actions  are  now  to  be 
usual  praotlce  I  think  it  neither  too  soon  nor  too  late 
examine  afresh  some  of  their  Implications  in  a  society 
which  has  been  almost  revolutionized  by  the  growth  of  all 

of  Insurance,  No  one  really  doubts  that  the  common  law 
is  a  body  of  law  which  develops  in  process  of  time  in  res¬ 
ponse  to  the  developments  of  the  society  in  which  it  rules. 

Its  movements  may  not  be  perceptible  at  any  distinct  point  of 
time,  nor  oan  we  always  say  how  it  gets  from  one  point  to 
Another;  but  I  do  not  think  that,  for  all  -that,  we  need 

abandon  the  conviction  of  Galileo  that  somehow,  by  some  means, 

there  is  a  movement  that  takes  place, 

[The  Judgments  of  Lord  Morton  of  tfenryton  and  Lord 
uc*ei  in  favour  of  dismissing  the  appeal  are  omitted.  Lord 
iomervell  of  Harrow  wrote  a  dissenting  Judgment  in  which  he 
indicated  that  in  a  ca  e  of  this  kind  there  should  be  Implied 
<  term  in  the  contract  of  employment  that  the  employer  will 
ee  that  his  driver's  resources  are  protected  by  insurance  in 
the  same  way  that  an  owner  driver  provides  for  himself.  He 
also  referred  to  the  statement  of  Romer  L.J.  in  the  Court  of 
Appeal,  that  it  was  not  in  the  public  interest  that  drivers 
>uid  bo  immune  from  the  financial  consequences  of  their 

oq  and  said:  "The  public  interest  has  for  long  toler— 
mwj  ers  being  so  immune,  and  it  would,  I  think,  be  un- 

if  w»3  to  discriminate  against  those  who  earned 
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their  living  by  driving.  Both  are  subject  to  the  sanction  of 
the  criminal  law  as  to  careless  or  dangerous  driving.  The 
driver  has  a  further  sanction  in  that  accidents  causing 
damage  are  likely  to  hinder  his  advancement."] 

[  In  Harvey  v,  R.  G.  O'  Dell  Ltd.  .  [1998]  2  Q ,  B , 

78,  a  servant,  employed  as  a  storekeeper,  used  his  motor¬ 
cycle  from  time  to  time  on  his  master’s  business  with  the  oon- 
sent  of  the  latter  and  as  a  favour  to  him.  "While  the  master 
was  held  liable  for  an  injury  caused  a  third  person  from  the 
negligent  operation  of  the  motor-cycle,  McNair  J.  refused  to 
hold  that  the  employee  had  impliedly  agreed  to  indemnify  his 
master  if  he  committed  a  casual  act  of  negligence  in  the 
operation  of  the  motor-cycle  which  he  had  made  available  for 
his  employer's  business  on  a  particular  occasion.  "Suppose 
in  a  time  of  labour  disturbances  in  the  docks,  master  steve¬ 
dores,  as  sometimes  happens,  induce  their  office  staff  to 
man  the  cranes  or  to  do  stevedoring;  if  a  third  party  is  in¬ 
jured  through  the  negligence  of  such  staff,  no  doubt  the 
master  stevedores  would  be  vicariously  liable,  as,  indeed, 
they  might  be  primarily  liable,  on  the  basis  that  they  had 
employed  unskilled  persons.  But  it  would  surely  be  contrary 
to  all  reason  and  Justice  to  hold  that  the  willing  office 
staff,  by  abandoning  their  ledgers  and  undertaking  manual 
tasks,  had  impliedly  agreed  to  indemnify  their  employers 
against  liability  arising  from  their  negligence  in  performing 
work  which  they  were  not  employed  to  do,"  He  held,  however, 
that  the  employee  and  his  master  were  "in  law  joint  tort¬ 
feasors  and  since  the  employer's  liability  was  "purely 
vicarious"  his  claim  for  contribution  under  the  English  Law 
Reform  (Married  Women  and  Tortfeasors)  Act,  1935  should  be 
for  100  per  cent. 

In  The  Koursk.  [1024]  P.  140  at  p.  145,  Scrutton 
L.J.  said i  "What  is  meant  by  'joint  tortfeasors'?  and  one  way 
of  answering  it  is:  • Is  the  cause  of  action  against  them  the 
same?*  Certain  classes  of  persons  seem  clearly  to  be 
'Joint  tortfeasors':  The  agent  who  commits  a  tort  within  the 
scope  of  his  employment  for  h i  s  pcirt  c  ipa  1  ,  and  the  principal; 
the  servant  who  commits  a  tort  in  the  course  of  his  employ¬ 
ment,  and  his  master;  two  persons  who  agree  on  common  action, 
in  the  course  of,  and  to  further  which,  one  of  them  commits 
a  tort." 

In  Sheppard  Publishing  Co.  Ltd,  v.  Press  Publish- 

-i-ilfLjJrJla _ k*  d «  (190  5*),  10  O.L.R.  243  a  plaintiff  sued  both 

master  and  servant  for  the  servant's  tort.  Judgment  was  given 
at  the  trial  against  the  servant  and  the  action  against  the 
master  dismissed.  On  appeal  the  master  raised  the  otjection 
that  having  taken  judgment  against  the  agent,  the  plaintiff 
was  barred  from  further  proceeding  against  the  principal.  The 
Court  said:  "It  is  quite  true  that  in  acts  of  joint  tort  if 
one  of  the  joint  tortfeasors  be  sued  and  Judgment  recovered 
against  him,  that  is  a  bar  to  the  further  action  against  his 
Joint  tortfeasors.  But  here  the  action  was  brought  against 
both.  Judgment  was  obtained  against  one,  and  the  plaintiff  is 
now  moving  for  Judgment  against  the  other.  This,  is  has  a 
right  to  do." 

In  Bright  &  Co.  Ltd,  v.  Kerr.  [1939]  S.C.R.  83  on 
appeal  from  [1940]  O.R.  140,  a  similar  situation  arose  with 
the  added  fact  that  the  plaintiff  had  caused  the  Judgment 
against  the  servant  to  be  entered  and  had  taken  attachment 
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proc  odlngs  against  the  servant  under  the  Judgment.  Middle- 
ton  J. A.  in  the  Ontario  Court  held  that  the  parties  being 
Joint  tortfeasors,  the  action  taken  against  the  servant 
deprived  the  plaintiff  of  any  cause  of  action  against  the 
master.  He  relied,  however,  on  contract  cases  where  the 
liability  of  principal  and  agent  is  "alternative”,  McTague 
J.Ao  in  the  same  Court  said:  "This  is  not  a  type  of  action 
In  which  the  plaintiff  is  bound  to  elect.  Vicarious  lia¬ 
bility  is  not  substituted  liability.  The  matter  is  dealt 
with  by  Rowell  C.J. 0.  in  Kerr  v.  Bright ,  but  on  the  principle 
of  joint  t.ortfeasors  which  1  do  not  think  applies.  As  pointed 
out  by  Duff  C . J , C .  ,  .  ,  'respondeat  superior  is  a  rule  which 

does  not  rest  upon  any  notion  of  imputed  guilt  or  fault',.. 

The  liability,  if  any,  arises  from  the  relationship  and  no 
question  of  election  arises.  The  master  cannot  be  liable  in 
law  unless  the  servant  is  liable.  The  railway  company  was 
sued  along  with  Stinson,  and  I  think  nothing  precludes  the 
plaintiffs  from  realizing  on  the  judgment  against  Stinson 
while  the  ^lability  of  the  railway  company  is  still  in  appeal. 
It  might  be  different  in  a  case  on  contract  against  prin¬ 
cipal  and  agent."  In  the  Supreme  Court  of  Canada,  Duff  C.J.C, 
merely  said  that  the  "rule  o'  procedure"  in  B r 1 n smead  v. 
Harrison  (1872),  L.R.  7  C.P  could  not  operate  to  nulli¬ 

fy  the  plaintiffs'  right  to  appeal.  Crocket  J,  agreed  with 
McTague  J.A.  Kerwin  J.  said,  "whether  or  not  in  the  case  of 
a  tort  by  a  servant  in  the  course  of  his  employment  the  lia¬ 
bility  of  the  Blaster'  and  servant  be  Joint,  it  is  not  alter¬ 
native".  He,  therefore,  approved  the  ruling  of  the  Sheppard 
case  in  the  "special  circumstances".] 


MORRIS  v.  FORD  MOTOR  CO.  [1973]  2  W.L.R.  843  (C.A.) 


March  27.  The  following  judgments  were  read. 

Lord  Denning  M  R.  On  January  26,  1969,  Mr.  Eric  Morris,  the 
plaintiff  was  working  at  the  huge  motor  factory  owned  by  the  Ford  Motor 
Co.  Ltd.,  the  defendants,  at  Halewood  in  Lancashire.  He  was  not  em¬ 
ployed  by  Fords  but  by  a  firm  of  cleaners — Cameron  Industrial  Services 
l  td.,  the  third  party,  who  had  contracted  to  clean  the  factory.  Whilst  at 
his  work,  Morris  was  injured.  It  was  all  due  to  the  negligence  of  one  of 
l  ords’  servants.  This  servant  was  one  Mr.  Frederick  Roberts,  the  fourth 
party.  He  drove  a  fork-lift  truck  without  keeping  a  proper  lookout.  In 
consequence  Morris’s  leg  was  jammed  against  a  wall.  Morris  was  not  very 
seriously  injured.  His  damages  were  only  £68695.  But  his  claim  has 
given  rise  to  an  interesting  point.  It  arises  in  this  way. 

Morris  issued  a  wr  against  Fords  claiming  damages  for  injuries 
caused  by  the  negligence  of  Fords’  servant.  Fords  then  served  a  third- 
party  notice  against  the  firm  of  cleaners  claiming  an  indemnity.  Fords 
said  that,  under  the  cleaning  contract,  the  firm  of  cleaners  had  contracted 
to  indemnify  Fords  against  any  liability  to  Morris,  even  though  it  was 
caused  by  the  negligence  of  Fords’  own  servants.  The  firm  of  cleaners 
then  issued  a  fourth-party  notice  against  Roberts  personally.  He  was  the 
servant  of  Fords  who  was  driving  the  fork-lift  truck. 

Now  this  firm  of  cleaners  had  obviously  no  claim  on  their  own  account 
against  Roberts.  Roberts  by  his  negligence  had  done  no  damage  to  the 
property  or  person  of  the  cleaners  themselves.  He  had  only  done  damage 
•  their  servant  Morris.  Roberts  was,  therefore,  liable  to  Morris.  So  also 
’re  Lords  liable  to  Morris  because  they  were  the  employers  of  Roberts. 
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Roberts  and  Fords  were  joint  tortfeasors.  Morris  could,  if  he  had 
wisbed,  have  sued  them  together  and  got  judgment  against  both  of  them. 

As  it  was,  he  sued  Fords  only.  Fie  got  damages  against  them.  Thereupon 
Fords  could  themselves  have  sued  their  own  servant  Roberts  on  the 
ground  that  Roberts  owed  Fords  a  duty  to  drive  the  truck  carefully:  and 
that  his  negligence  had  involved  Fords  in  liability  to  Morris.  If  Fords 
had  sued  Roberts,  they  would  no  doubt  have  got  judgment  against  him 
for  the  full  amount  which  they  had  had  to  pay  to  Morris.  That  is  clear 
from  the  decision  of  the  House  of  Lords  in  Lister  v.  Romford  Ice  and 
Cold  Storage  Co.  Ltd.  [1957]'  A.C.  555. 

But,  in  point  of  fact.  Fords  would  never,  for  a  moment,  have  dreamt 
of  suing  their  own  servant  Roberts.  If  they  did  so,  all  the  men  would 
have  come  out  on  strike.  The  men  would  say.  with  great  force :  “  This 
sum  should  be  paid  by  the  insurance  company,  and  not  by  Roberts 
himself.”  To  make  him  pay  personally  for  an  accident  at  the  works 
would  be  most  unfair. 

But,  although  Fords  would  not  themselves  sue  their  own  servant 
Roberts,  the  firm  of  cleaners  seek  to  sue  him.  The  cleaners  cannot,  of 
course,  sue  Roberts  in  their  own  name.  But  they  assert  that  they  are 
entitled  to  use  Fords’  name  to  sue  Roberts.  Using  the  lawyer’s  words, 
the  cleaners  say  that  they  are  entitled  “  to  be  subrogated  ”  to  the  rights 
of  Fords  against  Roberts.  Using  the  layman’s  words,  the  cleaners  say 
that  they  are  entitled  to  “  stand  in  the  shoes  of  Fords  ”  and  to  exercise 
against  Roberts  all  the  rights  which  Fords  have  against  him. 

If  the  cleaners  are  right  in  this  contention — if  they  can  thus  force 
Roberts  to  pay  the  damages  personally — it  would  imperil  good  industrial 
relations.  When  a  man  such  as  Roberts  makes  a  mistake — like  not 
keeping  a  good  lookout — and  someone  is  injured,  no  one  expects  the  man 
himself  to  have  to  pay  the  damages,  personally.  It  is  rather  like  the 
driver  of  a  car  on  the  road.  The  damages  are  expected  to  be  borne  by 
the  insurers.  The  courts  themselves  recognise  this  every  day.  They 
would  not  find  negligence  so  readily — or  award  sums  of  such  increasing 
magnitude — except  on  the  footing  that  the  damages  are  to  be  borne,  not 
by  the  man  himself,  but  by  an  insurance  company.  If  the  man  himself 
is  made  to  pay,  he  will  feel  much  aggrieved.  He  will  say  to  his  employers : 

“  Surely  this  liability  is  covered  by  insurance.”  He  is  employed  to  do 
his  master’s  work,  to  drive  his  master’s  trucks,  and  to  cope  with  situations 
presented  to  him  by  his  master.  The  risks  attendant  on  that  work — 
including  liability  for  negligence — should  be  borne  by  the  master.  The 
master  takes  the  benefit  and  should  bear  the  burden.  The  wages  are 
fixed  on  that  basis.  If  the  servant  is  to  bear  the  risk,  his  wages  ought  to 
be  increased  to  cover  it. 

It  was  such  considerations  as  these  which  prompted  the  Minister  of 
Labour  in  1957  to  appoint  an  inter-departmental  committee  to  study 
the  implications  of  Lister  v.  Romford  Ice  and  Cold  Storage  Co.  Ltd.  [1957] 
A.C.  555.  The  committee  made  its  report  in  1959  [36-244].  It  did  not 
recommend  legislation  to  reverse  that  decision  because  it  felt  that  insurers 
would  not  abuse  it.  It  said : 

“  The  decision  in  the  Lister  case  shows  that  employers  and  their 
insurers  have  rights  against  employees  which,  if  exploited  unreason¬ 
ably,  would  endanger  good  industrial  relations.  We  think  that 
employers  and  insurers,  if  only  in  their  own  interests,  will  not  so 
exploit  their  rights.  .  . 

A  In  consequence  of  that  report,  the  members  of  the  British  Insurance 
Association  adhered  to  this  “  gentleman’s  agreement  ”  : 

“  Employers’  Liability  Insurers  agree  that  they  will  not  institute  a 
claim  against  the  employee  of  an  insured  employer  in  respect  of  the 
death  of  or  injury  to  a  fellow-employee  unless  the  weight  of  evidence 
clearly  indicates  (i)  collusion  or  (ii)  wilful  misconduct  on  the  part  of 
g  the  employee  against  whom  a  claim  is  made.” 

According  to  that  agreement,  if  Roberts,  the  driver  of  the  fork-lift  truck, 
had  injured  one  of  Fords’  own  employees,  the  injured  employee  would  have 
his  remedy  against  Fords,  who  would  be  indemnified  by  Fords’  insurers, 
but  those  insurers  would  not  seek  to  recover  the  amount  from  Roberts, 
the  driver. 
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The  present  case  does  not  come  within  the  “  gentleman’s  agreement 
because  the  injured  man,  Morris,  was  not  an  employee  of  Fords  but  was 
an  employee  of  the  firm  of  cleaners.  So  the  cleaners  claim  to  make  Mr. 
Roberts,  Fords’  driver,  personally  liable.  Fords  object  to  this.  In  their 
view  it  would  produce  serious  industrial  repercussions.  But,  despite 
Fords’  objection,  the  cleaners  are  determined  to  press  their  claim  to  be 
subrogated  to  the  rights  of  Fords.  The  claim  is  based  on  the  contract  of 
indemnity,  to  which  I  will  now  turn. 

The  contract  of  indemnity 

Fords  employed  the  firm  of  cleaners  to  clean  the  factory  under  a 
contract  which  contained  a  number  of  general  clauses.  These  were 
applicable  to  an  order  given  by  the  purchaser  (Fords)  to  the  contractor 
(the  cleaners).  These  dealt  with:  (1)  working  hours;  (2)  payment  for 
daytime  and  overtime;  (3)  increased  costs;  (4)  responsibility  for  materials, 
etc.  on  the  site;  (5)  labour  and  plant.  Then  clause  6  dealt  with  “  insurance 
and  third  party  risks.”  The  material  sub-clause  is  6  (b),  which  says: 

“  The  contractor  [the  cleaners]  shall  indemnify  the  purchaser  [Fords] 
against  all  losses  and  claims  of  whatsoever  nature  for  or  in  respect 
of  injuries  or  damage  to  any  person  or  property  howsoever  caused 
arising  out  of  or  in  connection  with  the  performance  of  the  order 
[for  cleaning  to  be  done]  and  also  against  all  claims,  demands,  pro¬ 
ceedings,  damages,  costs,  charges  and  expenses  whatsoever  in  respect 
thereof  or  in  relation  thereto,  an  without  prejudice  to  the  generality 
of  the  foregoing  the  contractor  rlhe  cleaners]  shall  be  liable  tq 
indemnify  the  purchaser  [Fords]  >r  this  clause  whether  the  loss  or\, 
claim  is  occasioned  by  or  arises  from  the  negligence  or  breach  of 
statutory  duty  of  the  purchaser  [Fords],  the  contractor  [the  cleaners] 
or  any  sub-contractor  or  their  respective  servants  or  agents.” 

It  is  conceded  that  under  that  clause  the  cleaners  are  bound  to  indemnify 
Fords  against  their  liability  to  Morris.  Then  there  is  a  note  in  bigger 
blacker  type  directed  to  the  contractor  (the  cleaners): 

“  N.B.  You  are  advised  to  arrange  if  necessary  for  the  extension 
of  your  employers  liability  and  third  party  policies  to  include  your 
contractual  liability  having  regards  particularly  to  clause  6  (a)  and  (b).” 

The  doctrine  of  subrogation 

This  is  a  contract  which  contains  an  indemnity.  As  such,  it  gives 
rise  to  a  right  in  the  indemnifier  to  be  subrogated  to  the  rights  of  the 

indemnified.  But  it  is  necessary  to  analyse  this  right.  In  particular,  to 
see  whether  it  gives  the  indemnifier  a  right  to  sue  in  the  name  of  the 
indemnified. 

Let  me  first  distinguish  it  from  a  contract  of  suretyship.  When  a 
surety  pays  off  the  debt,  he  is  entitled  in  his  own  name  to  sue  the  principal 
debtor  for  the  amount,  or  to  sue  his  co-sureties  for  contribution.  He 
is  entitled  to  any  securities  which  may  have  been  given  for  the  debt  by  the 
principal  debtor  to  the  creditor.  These  rights  do  not  depend  upon  contract, 
but  upon  the  established  principles  of  the  courts  of  equity.  It  was  so 
stated  by  Sir  Samuel  Romilly  in  his  argument  in  Craythorne  v.  Swinburne 
(1807)  14  Ves.Jun.  160,  162,  which  was  approved  by  Lord  Eldon  L.C.,  at 
p.  169.  Also  by  Lord  Selbome  L.C.  and  Lord  Blackburn  in  Duncan, 
Fox  &  Co.  v.  North  and  South  Wales  Bank  (1880)  6  App.Cas.  1,  12,  18,  19. 

Now  I  turn  to  contracts  of  indemnity.  Where  an  insurer — or  any 
other  person  who  enters  into  a  contract  to  indemnify  another — pays  the 
amount  of  the  loss  or  damages  to  the  insured,  he  is  entitled  to  the  advant¬ 
ages  of  every  right  of  action  of  the  assured,  whether  in  contract  or  in  tort, 
which  may  go  in  diminution  of  the  loss:  see  Castellain  v.  Preston  (1883) 

11  Q.B.D.  380;  H.  Cousins  &  Co.  Ltd.  v.  /).  &  C.  Carriers  Ltd.  [1971]  2 
O  B  230.  I  his  entitlement,  too,  does  not  depend  on  the  contract  itself 
but  on  the  “plainest  equit  ”  At  any  rate.  lord  Hardwicke  L.C.  said 
so:  see  Randal  v.  Cockran  (1748)  1  Ves.Sen.  97  as  explained  in  Yates  v. 

If  hyte  (1838)  4  Bing.N.C.  272,  283.  But  this  entitlement  does  not  amount 
to  an  assignment  of  the  right  of  action.  It  does  not  entitle  the  insurer  or 
indemnifier  to  sue  in  his  own  name  a  wrongdoer  who  has  caused  the 
loss  or  damage:  see  London  Assurance  Co.  v.  Sainsbury  (1783)  3  Doug. 
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K.B.  245;  Simpson  &  Co.  v.  Thomson  (1877)  3  App.Cas.  279.  In  order  to  sue 
the  wrongdoer,  the  insurer  or  indemnifier  must  use  the  name  of  the  insured 

or  party  indemnified:  see  Mason  v.  Sainsbury  (1782)  3  Doug.  K.B.  61.  But 
the  important  point  to  notice  is  this :  the  insurer  had  no  right  at  law  to 
make  use  of  the  name  of  the  assured.  If  the  assured  did  not  consent  to 
it,  the  insurer  had  to  go  to  a  court  of  equity  to  compel  him  to  allow  it. 
And  the  court  of  equity  could  impose  such  terms  as  it  thought  fit.  Take 
this  case :  suppose  an  insurer,  without  the  consent  of  the  assured,  brings 
an  action  in  the  name  of  the  assured  against  the  wrongdoer.  The  action 
fails,  and  costs  are  awarded  against  the  assured.  The  insurer  does  not  pay 
the  costs.  He  may  be  insolvent  and  not  have  the  money  to  pay  the  costs. 

In  that  case  the  assured  would  have  to  pay  the  costs  himself.  That 
cannot  be  right.  So  it  was  always  held  that,  if  an  insured  did  not  consent 
to  his  name  being  used,  the  insurer  had  to  go  to  a  court  of  equity  to  compel 
him  to  allow  his  name  to  be  used:  see  Yorkshire  Insurance  Co.  Ltd.  v. 
Nisbet  Shipping  Co.  Ltd.  [1962]  2  Q.B.  330,  339,  per  Diplock  J.  A  court 
of  equity  would  only  compel  it  on  such  terms  as  were  just  and  equitable. 

It  might,  for  instance,  insist  on  the  insurer  giving  security  for  the  costs : 
see  John  Edwards  &  Co.  v.  Motor  Union  Insurance  Co.  Ltd.  [1922]  2 
K.B.  249,  254.  Strangely  enough,  no  case  has  been  found  in  the  reports 
in  which  a  court  of  equity  has  been  asked  to  compel  a  man  to  give  his  ] 
name  to  be  used  in  action  of  tort.  At  any  rate  Mr.  Arthur  Cohen,  Q.C., 
one  of  the  best  lawyers  of  the  last  century,  did  not  find  one:  see  King  v. 
Victoria  Insurance  Co.  Ltd.  [1896]  A.C.  250,  256.  So  I  do  not  suppose 
I  could.  But,  the  very  fact  that  the  insurer  had  to  go  to  a  court  of  equity 
shows  that  the  right  of  the  insurer  to  sue  in  the  name  of  the  assured  arises 
in  equity  and  not  by  virtue  of  an  implied  contract. 

I  should  say,  for  sake  of  completeness,  that  if  the  insured  assigns 

his  rights  of  action  to  the  insurers  and  notice  of  the  assignment  is  given 
to  the  wrongdoer,  the  insurer  can  now  sue  in  his  own  name :  see  Compania 
Colombiana  de  Seguros  v.  Pacific  Steam  Navigation  Co.  [1965]  1  Q.B. 
101.  But,  otherwise,  unless  the  assured  consents,  the  insurer  has  to  resort 
to  equity. 

What  is  the  equity  in  this  easel 

In  my  opinion,  therefore,  this  case  is  to  be  tested  according  to  the 
principles  of  equity.  Before  the  Judicature  Acts,  the  question  would  be : 
would  a  court  of  equity  compel  Fords  to  allow  their  name  to  be  used  to 
sue  their  servant,  Roberts?  Since  the  Judicature  Acts,  the  question  is : 
is  it  just  and  equitable  that  Fords  should  be  compelled  to  sue,  or  to  lend 
their  name  to  sue,  their  own  servant,  Roberts,  for  damages,  so  as  to  make 
him  personally  liable?  My  answer  to  that  is  emphatic.  It  is  not  just 
and  equitable.  In  the  contract  with  the  cleaners.  Fords  advised  the  cleaners 
to  arrange  with  their  insurance  company  to  cover  their  liability  under  the 
indemnity.  I  expect  they  did  so.  Their  insurance  company  has  received 
the  premiums,  and  should  bear  the  loss.  It  should  not  seek  to  make 
Roberts  personally  liable.  Everyone  knows  that  risks  such  as  these  are 
covered  by  insurance.  So  they  should  be,  when  a  man  is  doing  his  em¬ 
ployer’s  work,  with  his  employer’s  plant  and  equipment,  and  happens  to 
make  a  mistake.  To  make  the  servant  personally  liable  would  not  only 
lead  to  a  strike.  It  would  be  positively  unjust.  Lister  v.  Romford  Ice 
and  Cold  Storage  Co.  Ltd.  [1957]  A.C.  555  was  an  unfortunate  decision. 
Its  ill  effects  have  been  avoided  only  by  an  agreement  between  insurers  not 
to  enforce  it.  It  should  not  be  extended  to  this  case.  I  would  apply 
this  simple  principle:  where  the  risk  of  a  servant’s  negligence  is  covered  by 
insurance,  his  employer  should  not  seek  to  make  that  servant  liable  for 
it.  At  any  rate,  the  courts  should  not  compel  him  to  allow  his  name  to  be 
used  to  do  it. 
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Implied  contract 

If  I  am  wrong  in  putting  the  right  of  subrogation  on  principles  of 

equity,  then  it  must  be  put  on  implied  contract.  Diplock  J.  so  put  it  in 
Yorkshire  Insurance  Co.  Ltd.  v.  Nisbet  Shipping  Co.  Ltd.  [  1962]  2  Q.B  330, 
when  he  said  at  pp.  339-340 : 

“  The  expression  *  subrogation  ’  in  relation  to  a  contract  of  marine 
insurance  is  thus  no  more  than  a  convenient  way  of  referring  to  those 
terms  which  are  to  be  implied  in  the  contract  between  the  assured 
and  the  insurer  to  give  business  efficacy.  .  . 

Tested  in  this  way,  the  question  would  be:  in  the  contract  between 
Fords  and  the  cleaners,  was  there  an  implied  term  that,  if  the  cleaners 
paid  under  the  indemnity,  they  should  be  entitled  to  use  Fords’  name  so 
as  to  sue  Fords’  servant?  The  answer  is  clearly.  No.  If  the  circumstances 
had  been  put  to  any  of  those  concerned  they  would  have  said :  “  The 
risks  must  be  covered  by  insurance  effected  by  the  cleaners.  The  insurance 
company  must  pay  the  amount.  They  cannot  come  down  on  the  servant 
personally.” 

Conclusion 

In  my  opinion  the  doctrine  of  subrogation  cannot  be  used  here  so 
as  to  entitle  the  cleaners  or  their  insurers  to  sue  Roberts  and  make  him 

personally  liable.  No  matter  whett  r  it  arises  in  equity  or  in  contract, 
the  doctrine  cannot  be  carried  so  fir  I  >vould,  therefore,  allow  the  appeal 

and  dismiss  the  claim  for  subrogation.  ;. 


James  L.J.  Eric  Morris,  the  plaintiff,  a  servant  of  Cameron  Industrial 
Services  Ltd.,  the  third  party,  was  employed  at  the  Ford  Motor  Co.’s, 
the  defendants,  premises  at  Halewood.  On  January  26,  1969,  in  the  course 
of  his  employment  the  plaintiff  suffered  injury  when  his  leg  was  trapped 
against  a  wall  by  reason  of  the  negligent  driving  of  a  fork  lift  truck  by 
Frederick  Roberts  in  the  course  of  his  employment  by  the  defendants. 
The  plaintiff  sued  the  defendants  alleging  that  the  negligence  of  their  ser¬ 
vant,  Roberts,  caused  his  injuries.  The  defendants  eventually  settled  the 
pf'  'iff  s  claim  tor  £686-95  and  £305'69  costs.  The  defendants  brought 
i'"  ihe  action  the  third  party,  claiming  against  them  an  indemnity  in 
respect  of  the  defendants’  liability  to  the  plaintiff.  The  claim  was  based 
upon  a  contract  between  the  defendants  and  the  third  party.  The  contract 
pr<".  ided  lor  the  third  party  to  perform  for  reward  cleaning  services  at  the 
defendants  factory.  It  included  the  defendants’  general  clauses  of  con¬ 
tract.  The  relevant  clause  is  number  6  (b),  (c)  and  (d). 

'  (b)  I  he  contractor  shall  indemnify  the  purchaser  against  all  losses 
and  claims  of  whatsoever  nature  for  or  in  respect  of  injuries  or  damage 
to  any  person  or  property  howsoever  caused  arising  out  of  or  in 
connection  with  the  performance  of  the  order  and  also  against  all 
claims,  demands,  proceedings,  damages,  costs,  charges  and  expenses 
whatsoever  in  respect  thereof  or  in  relation  thereto,  and  without  pre¬ 
judice  to  the  generality  of  the  foregoing  the  contractor  shall  be  liable 
to  indemnify  the  purchaser  under  this  clause  whether  the  loss  or  claim 
is  occasioned  by  or  arises  from  the  negligence  or  breach  of  statutory 
duty  of  the  purchaser,  the  contractor  or  any  sub-contractor  or  their 
respective  servants  or  agents,  (c)  1  he  contractor  shall  insure  and  keep 
insured  during  the  cominuance  of  the  order  in  the  joint  names  of  the 
purchaser  and  the  contractor  all  liabilities  which  may  attach  to  them 
or  either  of  them  for  any  injury,  loss  or  damage  to  any  person  or  pro¬ 
perty  arising  out  of  or  in  connection  with  the  performance  of  the  order. 
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depends.  The  pobcy  is  really  a  contract  to  indemnify  the  person 
insured  for  the  loss  which  he  has  sustained  in  consequence  of  the 
peril  insured  against  which  has  happened,  and  from  that.it  follows,  of 
course,  that  as  it  is  only  a  contract  of  indemnity,  it  is  only  to  pay 
that  loss  which  the  assured  may  have  sustained  by  reason  of  the  fire 
which  has  occurred.  ...  It  is  only  the  amount  of  the  loss,  when  it  is 
considered  as  a  contract  of  indemnity,  which  is  to  be  paid  after  taking 
into  account  and  estimating  those  benefits  or  sums  of  money  which 
the  assured  may  have  received  in  diminution  of  the  loss.” 

Per  Bowen  L.J.,  at  p.  403: 

“  And  subrogation  is  itself  only  the  particular  application  of  the 
principle  of  indemnity  to  a  special  subject  matter,  and  there  I  think 
is  where  the  learned  judge  has  gone  wrong.  He  has  taken  the  term 
‘  subrogation  ’  and  has  applied  it  as  if  it  were  a  hard  and  fast  line, 
instead  of  seeing  that  it  is  part  of  the  law  of  indemnity.  If  there  are 
means  of  diminishing  the  loss,  the  insurer  may  pursue  them,  whether 
he  is  asking  for  contracts  to  be  carried  out  in  the  name  of  the  assured, 
or  whether  he  is  suing  for  tort.  It  is  said  that  the  law  only  gives  the 
underwriters  the  right  to  stand  in  the  assured’s  shoes  as  to  rights 
which  arise  out  of,  or  in  consequence  of,  the  loss.  I  venture  to 
think  there  is  absolutely  no  authority  for  that  proposition.  The  true 
test  is,  can  the  right  to  be  insisted  on  be  deemed  to  be  one  the 
enforcement  of  which  will  diminish  the  loss?  In  this  case  the  right 
whatever  it  be  has  been  actually  enforced,  and  all  that  we  have  to 
consider  is  whether  the  fruit  of  that  right  after  it  is  enforced  does 
not  belong  to  the  insurers.  It  is  insisted  that  only  those  payments 
are  to  be  taken  into  consideration  which  have  been  made  in  respect 
of  the  loss.  I  ask  why,  and  where  is  the  authority?  If  the  payment 
diminishes  the  loss,  to  my  mind  it  falls  within  the  application  of  the 
law  of  indemnity.” 

In  Yorkshire  Insurance  Co.  Ltd.  v.  Nisbet  Shipping  Co.  Ltd.  [1962] 
2  Q.B.  330,  the  plaintiff  insurers  sought  to  recover  from  the  assured,  to 
whom  they  had  paid  £72,000  on  a  total  loss  basis,  the  sum  of  nearly 
£127,000  which  the  assured  had  been  paid  by  the  Canadian  Government 
in  respect  of  the  loss.  It  was  held  that  the  excess  over  £72,000  was  not 
recoverable.  Diplock  J.  said,  at  pp.  339-340: 

“  The  expression  *  subrogation  ’  in  relation  to  a  contract  of  marine 
insurance  is  thus  no  more  than  a  convenient  way  of  referring  to  those 
terms  which  are  to  be  implied  in  the  contract  between  the  assured  and 
the  insurer  to  give  business  efficacy  to  an  agreement  whereby  the 
assured  in  the  case  of  a  loss  against  which  the  policy  has  been  made 
shall  be  fully  indemnified,  and  never  more  than  fully  indemnified.” 

At  pp.  340-341: 

“  In  my  view  the  doctrine  of  subrogation  in  insurance  law  requires 
one  to  imply  in  contracts  of  marine  insurance  only  such  terms  as  are 
necessary  to  ensure  that,  notwithstanding  that  the  insurer  has  made 
a  payment  under  the  policy,  the  assured  shall  not  be  entitled  to  retain, 
as  against  the  insurer,  a  greater  sum  than  what  is  ultimately  shown 
to  be  his  actual  loss.” 

Diplock  J.  then  cites  the  words  of  Cotton  L.J.  in  Castellain  v.  Preston, 
11  Q.B.D.  380,  395: 

“ 4  If  there  is  a  money  or  any  other  benefit  received  which  ought  to  be 
taken  into  account  in  diminishing  the  loss  or  in  ascertaining  what  the  real 
loss  is  against  which  the  contract  of  indemnity  is  given,  the  indemnifier 
ought  to  be  allowed  to  take  advantage  of  it  in  order  to  calculate  what 
the  real  loss  is.’  ” 

In  my  judgment  the  right  of  subrogation  in  contracts  of  insurance 
depends  upon  the  essential  element  of  the  contract  being  one  of  indemnity. 
Moreover,  I  can  find  no  authority  for  the  proposition  that  the  right  is 
restricted  to  44  contracts  of  insurance  of  indemnity  only.”  Where  there  is 
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a  contract  of  indemnity  there  exists  a  right  in  the  indemnifier  to  reimburse 
himself  to  the  extent  that  he  has  paid,  and  to  this  end  the  law  provides 
that  he  can  exercise  the  personal  rights  and  remedies  of  the  person 

indemnified  by  proceeding  in  that  person’s  name. 

Is  this  present  case  one  of  a  contract  of  indemnity?  I  think  it  is. 
Mr.  Ogden  argues  that  it  is  a  contract  for  cleaning  services  not  a  contract 
of  indemnity.  But  what  of  a  covenant  in  a  lease  on  the  part  of  a  tenant 
to  indemnify  the  landlord  against  damage  to  third  persons  caused  by  acts 
of  the  tenant?  It  cannot  be  said  that  such  is  no  indemnity  because  it  is 
in  a  lease.  Clause  6,  in  my  judgment,  is  in  its  terms  a  contract  whereby 
the  third  party  agrees  to  indemnify  the  defendant  company  and  the  nature 
of  the  contract  does  not  change  because  it  is  one  of  a  number  of  terms 
of  another  contract. 

It  is  argued  by  Mr.  Ogden  that  it  is  not  necessary  to  give  business 
efficacy  to  clause  6  that  a  term  should  be  implied  that  the  third  party 
should,  on  indemnifying  the  defendants,  by  subrogation  be  able  to  exercise 
the  defendants’  rights  and  remedies  against  others.  He  argues  that  the  facts 
are  such  that  it  cannot  be  said  that  such  an  implied  term  is  so  necessary 
that  the  parties  to  the  contract  must  be  taken  to  have  contracted  upon 
that  basis.  I  am  unable  to  accept  those  arguments.  I  do  not  consider  that 
it  is  a  question  of  implying  a  term  importing  a  right  of  subrogation: 
the  right  is  there  in  the  nature  of  the  contract  of  indemnity,  unless  it 
can  be  shown  that  the  contract  expressly  or  by  implication  excludes  the 
right  of  subrogation  either  wholly  or  in  part.  It  is  open  to  the  parties  to 
a  contract  of  indemnity  to  contract  on  the  terms  of  their  choice,  and  by 
the  terms  they  choose  they  can  exclude  rights  which  would  otherwise 
attach  to  the  contract. 

In  relation  to  Mr.  Ogden’s  argu  ent  that  there  is  no  necessity  to 
imply,  and  it  would  be  wrong  to  imply,  term  entitling  the  third  party  to 
exercise  the  defendants’  remedy  against  the  fourth  party,  in  view  of  the 
relationship  between  the  defendants  and  the  fourth  party,  I  would  look  at 
the  matter  in  a  different  way.  I  pose  the  question,  is  there  evidence 
which  establishes  that  this  contract  of  indemnity  excluded,  expressly  or 
impliedly,  the  right  of  subrogation  to  the  defendants’  rights  and  remedies 
against  a  servant  of  the  defendants?  If  there  is  then  the  third  party  is 
not  entitled  to  the  declaration.  If  there  is  not.  then  the  ordinary  incidents 
of  a  contract  of  indemnity  entitle  the  third  party  to  succeed. 

The  contract  incorporating  the  indemnity  clause  was  made  on 
February  18.  1969.  It  was  admitted  as  between  the  defendants  and  third 
party  that  the  contract  was  for  the  third  party  “  to  supply  all  labour, 
plant,  and  to  carry  out  cleaning  services  at  the  premises  of  the  defendants.” 
The  terms  of  clause  6  provided  for  indemnity  to  the  fullest  possible  extent 
and,  in  particular,  refer  to  losses  and  claims  occasioned  by  or  arising 
from  negligence  of  servants  or  agents  of  the  defendants.  The  third  party 

was  required  to  insure  against  the  liabilities  within  the  scope  of  the 
indemnity. 

This  contract  was  made  some  12  years  after  the  decision  in  Lister  v. 
Romford  Ice  and  Cold  Storage  Co.  Ltd.  [1957]  A.C.  555  and  after 
the  report  of  the  inter-departmental  committee  appointed  in  1957  by  the 
Minister  of  Labour  and  National  Service  to  study  the  implications  of  the 
judgments  in  that  case  as  they  might  atfect  the  relations  between  employers 
and  workers.  The  report  was  published  in  1959. 

In  Lister’s  case,  an  employee  of  the  company  employed  to  drive  a 
motor  vehicle  injured  his  father  whom  he  had  taken  as  his  mate.  The 
father  recovered  damages  from  the  company  on  the  ground  of  his  son’s 
negligence  in  driving  the  vehicle.  The  company  then  sued  the  driver  on 
the  ground  that  he  was  a  joint  tortfeasor  against  whom  the  company  was 
entitled  to  contribution  and  on  the  ground  that  the  company  was 
entitled  to  damages  for  breach  of  an  implied  term  that  he  would  exercise 
reasonable  care  in  the  performance  of  his  duties  as  servant.  It  was  held. 
Lord  Kadclitle  and  Lord  Somervell  of  Harrow  dissenting,  that  there  was 
no  implied  term  in  the  contract  of  employment  that  the  employers  would 
indemnify  the  servant  (whether  the  company  was  insured  against  the 
servant's  negligence  i  was  required  by  statute  to  be  insured  against  that 
risk  or  ought,  as  a  reasonably  prudent  employer,  to  have  taken  out  a 
policy  of  insurance  against  that  risk)  and  that  the  company  was  entitled 
i  i  recover  damages  from  the  driver,  their  servant.  That  represents  the 
present  law. 
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The  inter-deparlmenUl  committee  reached  the  following  conclusions: 

“  The  decision  in  the  Lister  case  shows  that  employers  and  their 

insurers  have  rights  against  employees  which,  if  exploited  unreasonably, 
would  endanger  good  industrial  relations.  We  think  that  employers 
and  insurers,  if  only  in  their  own  interests,  will  not  so  exploit  their 
rights  and  the  evidence  we  have  received  as  to  the  action  taken  by 
the  British  Employers’  Confederation  and  the  insurance  industry 
seems  to  us  to  support  this  view.  We  do  not  therefore  think  that  the 
decision  in  the  Lister  case  has  exposed  a  practical  problem  or  that 
there  is  any  need  for  legislation  at  present.  If  in  future  it  should 
appear  that  employers  or  insurers  were  exploiting  their  rights  un¬ 
reasonably,  the  problem  would,  we  think,  have  to  be  reviewed;  in 
that  event  further  consideration  might  be  given  to  the  possible 
legislative  measures  which  we  have  mentioned  in  our  report  and  the 
various  objections  to  them.  Our  conclusion  does  not,  however,  rule 
out  any  further  effort  to  deal  with  the  matter  by  voluntary  methods, 
such  as  extension  of  the  ‘  gentleman’s  agreement  ’  within  the  insurance 
field,  or  by  collective  bargaining  in  any  individual  industry.” 

The  report  and  the  conclusions  of  the  committee  were  considered  by 
the  legislation  committee  of  the  British  Insurance  Association  with  the 
result  that  the  association’s  then  deputy  chairman  wrote  a  letter,  dated 
October  23,  1959,  to  all  members  of  the  association.  The  letter  is  an 
agreed  document  in  the  present  case.  It  appears  from  that  piece  of 
evidence  that  the  B.I.A.  Committee  felt 

“  that  insurers  generally  would  agree  that  the  common  interest  of  all 
demands  that,  save  possibly  in  case  of  collusion  or  wilful  misconduct, 
no  action  should  come  before  the  courts  which  would  redirect  attention 
to  the  issues  involved  in  luster’s  case.” 

The  writer  of  the  letter  invited  the  addressees,  in  their  common  interest 
(a)  to  confirm  adherence  to  a  revised  “  gentleman’s  agreement  ”  as  follows: 

“  Employers  Liability  Insurers  agree  that  they  will  not  institute  a 
claim  against  the  employee  of  an  insured  employer  in  respect  of 
death  of  or  injury  to  a  fellow  employee,  unless  the  weight  of  evidence 
clearly  indicates  (1)  collusion  or  (2)  wilful  misconduct,  on  the  part  of 
the  employee  against  whom  the  claim  is  made.  The  agreement  shall 
apply  in  priority  to  the  provisions  of  any  claims  agreements  operating 
between  insurers  who  subscribe  to  this  agreement.” 

The  reference  to  a  revised  agreement  relates  to  an  earlier  agreement 
in  1953. 

The  letter  expressly  disavows  any  intention  of  interfering  with  the 
rights  of  members  to  deal  with  their  own  claims,  and  asserted  the  purpose 
of  affording  an  opportunity  of  avoiding  action  which  might  damage  the 
interests  of  insurers  as  a  whole.  The  proposed  “  gentleman’s  agreement  ” 
was  limited  to  claims  in  respect  of  “  death  of  or  injury  to  a  fellow 
employee.”  The  present  case  does  not  fall  within  that  limited  area  as  the 
plaintiff  was  not  a  fellow  employee  of  the  fourth  party. 

The  evidence,  however,  goes  further.  Evidence  was  given  by  Mr. 
Davidson,  a  labour  relations  officer  employed  on  the  central  staff  of  the 
defendant  company.  He  said  that  the  defendants  never  sued  their 
servants;  that  the  defendants  were  aware  that  to  pursue  action  against  an 
employee  for  negligence  would  be  to  court  industrial  action  in  the  form 
of  strikes;  that  serious  industrial  repercussions  would  follow  if  the  defen¬ 
dants  entered  into  contracts  with  others,  under  the  terms  of  which  con- 
contracts  the  employees  of  the  defendants  might  be  sued  by  the  other 
contracting  party,  or  insurers,  in  an  action  brought  in  the  name  of 
the  defendants. 

There  is  no  evidence  that  the  defendants’  attitude  to  possible  action 
against  their  employees  was  expressly  brought  to  the  attention  of  the  third 
party  at  the  time  of  contracting.  It  is,  in  my  judgment,  impossible  to  say 
that  any  right  of  subrogation  was  expressly  excluded  by  the  terms  of  the 
contract  from  the  provision  for  indemnity.  What  of  implied  exclusion? 
The  court  cannot  shut  its  eyes  to  the  realities  of  the  situation.  In  1969 
the  implications  of  the  law  as  confirmed  and  decided  in  Lister’s  case 
[1957]  A.C.  555  were  well  known  among  employers  (the  defendants 
included).  Employers’  liability  insurance,  despite  the  absence  of  any  legal 
obligation  owed  by  an  employer  to  his  employee  to  insure  against  liability 
for  negligence,  was  commonly  if  not  universally  used  as  the  means  of 
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satisfying  the  liability  of  the  servant;  the  industrial  repercussions  referred 
to  in  Mr.  Davidson’s  evidence  would,  as  a  matter  of  common  knowledge, 
be  of  general  application  and  not  confined  to  the  defendants.  There  is 
an  express  indication  in  the  terms  of  the  note  following  clause  6  that  the 
contracting  parties  recognised  that  any  loss  or  claim  within  the  indemnity 
should  rest  with  the  third  party  or  their  insurers.  The  defendants  had 
adopted  a  policy  renouncing  their  entitlement  to  sue  their  servants  for 
negligence. 

The  point  is  finely  balanced  but,  in  my  judgment,  the  terms  of  this 
indemnity  in  the  context  of  this  contract  do  not  give  rise  to  a  right  of 
subrogation  in  the  third  party.  The  terms  do  not  give  rise  to  that  right 
because  there  is  to  be  implied  a  term  whereby  it  is  excluded.  The  implied 
term  springs  from  the  nature  and  terms  of  the  contract  between  these 

parties.  Their  agreement  was  operative  in  an  industrial  setting  in  which 
subrogation  of  the  third  party  to  the  rights  and  remedies  of  the 'defendants 
against  their  employees  would  be  unacceptable  and  unrealistic. 

I  would  allow  the  appeal. 


Stamp  L.J.  dissented  on  the  ground  that  no  exclusion  could 
be  implied. 
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Chapter  IV:  The  Independent  Contractor 


THE  CITY  OF  ST,  JOHH  v,  DONALD,  Supreme  Court  of  Canada,  {[19263 
8.C.R,  371, 

Appeal  from  the  deciaion  of  the  Supreme  Court  of 
New  Brunswick,  Appeal  Division,  affirming  the  Judgment  of  Croo- 
kett  J,  (who  tried  the  case  with  a  Jury)  in  favour  of  the  plain¬ 
tiff,  in  an  action  for  damages  to  plaintiff's  property  caused  by 
an  explosion  of  dynamite, 

ANGLIN,  C.J.C.  The  plaintiff  sues  to  recover  damages 
for  injury  to  his  house  caused  by  an  explosion  of  dynamite  stored 
by  the  defendant  Moses  in  a  shack  nearby,  Moses  was  employed  by 
his  co-defendant,  the  city  of  St.  John,  as  a  contractor  to 
deepen  Newman's  Brook,  which  crosses  Adelaide  St,  in  that  city. 

The  authority  of  the  city  to  undertake  this  work  is  not  ques¬ 
tioned)  neither  is  any  doubt  cast  upon  its  right  to  employ  a 
contractor  to  perform  it. 

The  use  of  dynamite  or  some  other  powerful  explos¬ 
ive  for  blasting  was  necessary  for  the  economical  carrying  out 
of  the  work,  which  involved  rock  excavation.  A  short  time  before 
the  explosion  occurred,  Moses  had  caused  a  quantity  of  40  per 
cent.  Dynamite— estimated  at  about  50  pounds--to  be  placed  in  a 
shack  which  he  had  erected  on,  or  immediately  adjoining  Adelaide 
St.  and  adjacent  to  the  work.  This  shack  was  built  for  use  as 
a  toolhouse.  It  also  contained  a  forge  for  blacksmithing  pur¬ 
poses  in  connection  with  the  work. 

The  Jury  found  that  the  storing  of  the  dynamite  in 
a  shed  used  also  as  a  storehouse  for  tools  instead* of  keeping  it 
locked  up  in  a  separate  structure  used  for  explosives  only  was 
negligence  which  caused  the  explosion.  While  the  immediate 
cause  of  the  explosion  is  not  known,  this  finding  of  the  Jury 
has  not  been  impugned.  Both  defendants  were  held  liable  by  the 
Judgment  of  the  trial  court  which  was  affirmed  on  appeal.  The 
recovery  being  for  $900  only,  a  further  appeal  to  this  court  did 
not  lie  without  special  leave  under  s.41  of  the  Supreme  Court 
Aot,  That  leave  was  granted  to  the  city  of  St.  John  by  the  Appel¬ 
late  Division  of  the  Supreme  Court  of  New  Brunswick,  The  defen¬ 
dant  Moses  submitted  to  the  Judgment  against  him. 

The  plaintiff  rests  his  claim  against  the  city  on 
three  distinct  bases:  (a)  that  the  dynamite  required  for  carry¬ 
ing  out  the  contract  having  been  stored  by  Moses  either  on 
property  of  the  city,  or  on  property  of  which  it  had  a  right 
of  occupation  by  license,  its  explosion,  due  to  negligence  in 
storing,  entailed  liability  on  the  city  whatever  may  have  been 
its  relationship  with  Moses; 

* 

(b)  that  in  carrying  out  the  work  undertaken 
Moses,  if  not  the  servant  of  the  city,  was  at  least  by  the  terms 
of  his  contract,  so  much  under  the  control  of  its  engineer  that 
i_t  cannot  escape  liability  on  the  ground  that  he  was  An  "inde- 
pendent  contractor"; 

(c)  that,  if  Moses  should  be  regarded  as  an  "in¬ 
dependent  contractor",  the  city  is  nevertheless  liable  because 
the  work  contracted  for  was  of  such  a  character  that  in  the 
natural  course  of  things  injurious  consequences  to  neighbouring 
property  ( including  that  of  the  plaintiff)  must  be  expeoted  to 
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arias  from  i t a  performance  unless  precautions  were  taken  to  pre 
vent  such  consequences ,  and  the  defendant  city,  therefore,  owed 
y  to  the  plaintiff  to  seo  that  such  precautions  were  taken 
re jpona lbi 1 1 ty  for  the  discharge  of  which  it  could  not  escape 

by  delegating  that  duty  to  a  contractor.  ■».. 

(a)  Although  the  evidence  should  warrant  an  Inference 
that  the  shack  In  etiich  the  dynamite  was  storod  was  on  pre¬ 
mises  owned  or  controlled  by  the  municipality,  1  am  not  satis¬ 
fied  that  Its  eouglnnsr  had,  or  should  bo  deemdd  to  have  had, 
such  notice  that  dynamite  was  stored  in  the  shack  as 
.entail  responsibility  apart  from  the  other  grounds  on  which 
the  plaintiff  rests  hie  claim,  Jt  is  unfortunate  that  these 
aspeots  of  the  case  were  not  more  fully  investigated  at  the 
trial  and  that  we  are  without  the  advantage  of  findings  upon 
them  by  the  jury.  If  I  thought  &  finding  of  taolt  sanction 
by  the  city  of  the  storage  of  dynamite  In  the  shack  Justifi¬ 
able,  I  should  probably  be  disposed  to  support  the  Judgment 
against  it  on  the  ground  which  I  understand  commends  itself  to 
my  brother  Newcombe. 

(b)  On  this  branch  of  the  case  the  learned  trial  Judge 
expressed  these  views;  "As  to  whether,  by  the  terms  of  the 
written  contract,  Hoses  was  i  feet  an  independent  contractor, 
or  whether  the  city  corporation  tained  such  control  of  the 
work  as  to  create  the  relationship  of  master  and  servant,  I 
have  not  deemed  it  necessary  to  decide,  Inasmuch  as  in  the  cl r- 
cumsfances  indicated  the  defence  as  to  the  damage  complained 
of  being  caused  by  the  act  of  an  independent  contractor  is, 

In  my  opinion,  of  no  avail,  I  feel,  however,  constrained  to 
say  that  had  it  been  necessary  for  me  to  decide  this  question, 
the  provisions  in  the  contract  and  specifications  as  to  the 
work  being  carried  on  under  the  df  reqt ion  of  the  city’s  en¬ 
gineer,  and  requiring  the  contractor  and  his  foremen  and  ser¬ 
vants  to  obey  at  all  times  the  orders  of  the  enginot'.-,  as 
well  as  the  fact  of  the  city’s  fixing  the  scale  of  wages  to 

paid  by  the  contractor  to  his  employees,  and  the  provisions 
requiring  him  to  save  the  corporation  harmless  from  all  suits 
actions  brought  against  it  by  reason  of  the  carrying  out 
of  the  work,  are  considerations  which,  in  the  absence  of  the 
clearest  possible  authorities  to  the  contrary,  I  should  have  t 
found  it  most  difficult  to  reconcile  with  the  idea  of  Moses 
being  an  independent  contractor  in  the  sense  contendod  for,"  I 

In  delivering  the  Judgment  of  the  Court  of  Appeal, 
Hazen  C.J,,  said;  "I  do  not  base  my  judgment  on  the  ground 
that  the  relationship  of  master  and  servant  existed  between 
Moses  and  the  city,  but  1  certainly,  like  Mr,  Justice  Crockett, 
would  have  great  difficulty  in  coming  to  the  conclusion,  in 
view  of  the  clauses  contained  in  the  oontract  specifications 
onditions  thereunder,  that  Moses  was  an  independent  con¬ 
tractor.  He  was  to  be  subject  to  the  control  and  direction 
of  his  employer  in  resp>  at  to  the  manner  in  which  the  work 

be  done,  and  that  I  think  would  constitute  him  a  ser- 
of  the  city,  which  would  therefore  be  liable  for  his 
negl Igonce , " 

S  , 

There  is  no  sugg  stion  In  the  evidence  that  there  had 
In  fact  been  interference  by  any  civic  official  In  the  per¬ 
formance  of  his  contract  by  Moses.  No  directions  had  been 
.1  k*i^  as  to  the  bringing  of  dynamite  to  the  work,  or  as 
storagq.  Indeed  failure  to  give  such  instructions  la 
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on*  of  the  ground*  on  which  the  plaintiff  imputes  responsi¬ 
bility  to  the  appellant.  There  is  no  proof  that  the  presence 
of  dynamite  in  the  shack,  or  in  tho  neighbourhood  of  the 
work,  was-. known  to  any  employee  of  the  oity. 

The  clauses  of  the  contraot.  and  spec  1  f  ic  at  ions  relied 
upon  to  establish  suoh  control  by  the  city  as  would  pre¬ 
clude  its  plea  that  Moses  was  an  independent  contractor  read 
as  follows: 

CThe  Chief  Justice  then  oxaminod  the  oontraot  whloh 
provided  ^nt^er  that  although  all  work,  labour  and 

materials  were  to  be  supplied  by  the  contractor,  it  should 
bo  subject  to  tho  approval  or  rejection  of  tho  city  engineer 
and  the  latter  was  to  have  full  power  and  liberty  to  lnspeot 
tho  various  parts  of  the  work  at  all  times,  tho  contractor 
agreeing  to  execute  all  orders  or  dirootlonv  that  tho  on- 

Wide  as  are  the  powers  of  interference  and  control 
thus  reserved  to  the  city,  their  mere  existence  does  not  ^_n  s_e 
suffice  to  make  the  contractor  and  his  workmen  in  carrying  out 
the  work  contracted  for  the  servants  of  the  oity.  It  may,  as 
Sir  Frederick  Pollock  says  (Law  of  Torts,  12th  ed. ,  p.  80-81), 
sometimes  "be  a  nice  question  whether  a  man  has  let  out  the 
whole  of  a  given  work  to  an  ’independent  contractor'  or  re¬ 
served  so  much  power  or  control  as  to  leave  him  answerable  for 
what  is  done."  But  in  the  absence  of  actual  interference  by  the 
employer  or  his  representative  in  exercise  of  the  power  thus 
reserved  resulting  in  the  injury  for  which  damages  are  claimed — 
here  there  was  none — the  authorities  seem  to  be  reasonably  clear 
that  the  mere  reservation,  to  quote  Smith's  Law  of  Master  and 
Servant,  (7th  ed.,  p,  238);  "by  contract  (of)  general  rights 
of  watching  the  progress  of  works  which  the  contractor  has 
agreed  to  carry  out  for  him,  of  deciding  as  to  the  quality  of 
the  materials  and  workmanship,  of  stopping  the  works  or  any 
part  thereof  at  any  stage,  and  of  dismissing  disobedient  or  in¬ 
competent  workmen  employed  by  the  contractor  will  not  of  neces¬ 
sity  render  (the  employer)  liable  to  third  persons  for  the 
negligence  of  the  contractor  in  carrying  out  the  works." 

% 

This  passage  is  cited  with  approval  by  McCardie 
J.  ,  in  Performing  Right  Society  v.  Mitchell  &.  Booker.  That 
learned  Judge  says  that  "the  question  whether  a  man  is  a  ser¬ 
vant  or  an  independent  contractor  is  often  a  mixed  question  of 
fact  and  law.  If,  however,  the  relationship  rests  upon  a 
written  document  only,  the  question  is  primarily  one  of  law. 

The  contract  is  to  be  construed  in  the  light  of  the  relevant 
circumstances."  He  proceeds  to  discuss  the  criteria  indicated 
by  the  authorities  for  determining  whether  the  relationship  of 
the  employed  to  the  employer  is  that  of  independent  contractor 
or  of  servant,  and  then  says  that  "The  final  test,  if  there  be 
a  final  test,  and  certainly  the  test  to  be  generally  applied, 
lies  in  the  nature  and  degree  of  the  detailed  control  over  the 
person  alleged  to  be  the  servant.  This  circumstance  is,  of 
course,  only  one  of  several,  but  it  is  usually  of  vital  impor¬ 
tance."  He  cites  as  authority  the  leading  case  of  Ha  rdak  e  r  v. 
Idle  District  Council,  [1896]  1  Q.B.  335,  which  has  been 

followed  and,  so  far  as  I  am  aware,  has  never  been  seriously 
questioned.  The  powers  of  supervision  and  control  of  the  city 
engineer  in  the  present  case  are  not  wider  than  those  that 
were  reserved  to  the  district  council's  inspector  in  the  Ha  rd¬ 
ak  e  r  case.  While  the  defendants  were  there  held  liable  on 
the  ground  that  they  could  not  delegate  their  duty  to  provide 
against  injury  to  the  gas  mains  (escaping  gas  from  which 
caused  dampen  to  the  plaintiff)  so  as  to  avoid  liability  for 
breach  thereof,  a  majority  of  the  Lords  Justices  (Llndley  and 
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A.  L.  Smith,  L.JJ.)  concurred  in  holding  that  "large  as  the 
Inspector’s  power  was,  Thornton  (the  contractor)  was  not.  •  . 

the  servant  of  the  defendants  (p.  343):  thfe-  true  relation  was 

that  of  principal  and  contractor  (p.  344)," 

I  am,  with  respect,  not  disposed  to  regard  the 
relation  between  the  defendants  in  the  present  instance  as  that 
of  master  and  servant  or  as  other  than  that  of  employer  and  in¬ 
dependent  contractor. 

(c)  The  doctrine  enunciated  by  Cockburn  L.C.J, 
in  Bower  v.  Peate.X 1876) .  1  Q  „  B  .  D .  321,  at  p.  326,  ["A  man  who 
orders  a  work  to  be  executed  from  which  in  the  natural  course 
of  things  in lurious  consequences  to  his  neighbour  mu a 1  Ixe  ex¬ 
pected  to  arise  unless  means  are  adopted  bv  which  such  cons e- 
quences  mav  be  prevented,  is  bound  to  see  to  the  doing  of  that 
which  is  necessary  to  prevent  the  mischief  and  cannot  relieve 
himself  of  his  responsibility  by  employing  someone  else  —  — 

it  be  the  contractor  employed  to  do  the  work  from  which 
the  danger  arises  or  some  independent  person — to  do  what  is 
necessary  to  prevent  the  act  he  has  ordered  to  be  done  from  be¬ 
coming  wrongful."]  which  is  made  the  basis  of  the  plaintiff’s 
claim  in  the  third  branch  of  the  case,  was  doubted  by  Lord 
Blackburn  in  Hughes  v.  Perc i val  (1883)  8  App.Cas.  443,  as  pos¬ 
sibly  too  broadly  stated;  but  learned  Lord  did  not  indicate 

"how  far  this  general  language  should  bo  qualified."  (See 
observation  of  A.  L.  Smith  L.J.  in  Ha  rdake  r  v.  Idle  District 
Council. )  Lords  Watson  and  Fitzgerald  cited  Bo  we  r  v.  Peate , 
without  any  suggestion  of  qualification.  Mr.  Salmond  in  his 
valuable  work  on  Torts  (6th  ed. ) ,  at  p.  124,  treats  Lord 
Blackburn's  expression  of  doubt  as  a  statement  that  Sir 
Alexander  Cockburn1 a  general  proposition  should  not  be  sup¬ 
ported.  He  concludes  (p.125)  that  "the  vicarious  responsi¬ 
bility  of  the  employers  of  independent  contractors  is  not  tho 
outcome  of  far-reaching  general  principle,  but.  raprascnta 
merely  a  number  of  more  or  less  arbitrary  exceptions  based  on 
ons i de rat  ions  of  public  policy,"  While  it  is  "a  proposition 
lutely  untenable  that  in  no  caso  can  a  man  be  responsible 
r  the  act  of  a  person  with  whom  he  has  made  a  contract 
I-  El  1 1 3  v .  Sheffield  Gas  Consumers'  Comp  any  (1853),  2  E,  t  B. 

767,  709,]  it  la  no  doubt  the  general  rule  that  the  person  who 

employs  an  Independent  contractor  to  do  work  lr\  itself  lawful 
and  not  of  a  nture  likely  to  involve  injurious  consequences 
to  others  is  not  responsible  for  the  roaults  of  negligence  of 
the  contractor  or  his  servants  in  performing  it.  Tho  employer 
Is  never  responsible  for  what  Is  termed  casual  or  collateral 
neglLgence  of  such  a  contractor  or  his  workmen  in  the  carry¬ 
ing  out  of  the  contract;  and  it  is  not  universally  true,  that 
he  is  responsible  for  injury  occasioned  by  improper  or  care¬ 
less  performance  of  the  very  work  contracted  for;  he  Is  not 
so  where  the  work  Is  not  lntrlnsloally  dangerous  and,  if  exe¬ 
cuted  with  due  care,  would  cause  no  injury,  and  tho  carrying 
out  of  it  in  that  manner  would  be  deemed  to  have  been  the 
thing  contracted  for.  Ills  vicarious  responsibility  arises, 
however,  where  the  danger  of  injurious  consequences  to  others 
from  the  work  ordered  to  be  done  is  so  inherent  in  it  that  to 
any  reasonably  well-informed  person  who  reflects  upon  Its 
nature  the  likelihood  of  such  consequences  ensuing,  unless 
precautions  are  taken  t.o  avoid  them,  should  be  obvious,  so 
that  were  the  employer  doing  the  work  himself  his  duty  to 
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take  au0h  precautions  would  be  ind  iapu  t  abl  e That  duty  i»- 
posed  by  u«  he  cannot  delegate  to  another,  be  he  agent, 
servant  or  contractor,  so  as  to  escape  liability  for  the  oon 
sequenoe  of  failure  to  discharge  it.  That,  I  take  It,  is  a 
principle  applicable  in  such  a  situation  whatever  be  tho 
nature  otherwise  or  the  locus  of  the  work  out  of  which  it 
arises. 


Injuries  due  to  Improper  acts  authorized  by  the  ®m- 
ployer,  to  his  negligence  in  the  selection  of  the  contractor, 
to  his  failure  to  Impart  proper  instructions,  to  his  neglect 
to  prevent  the  creation  on  his  o wn  property  by  the  contractor 
of  a  nuisance,  or  its  continuance,  or  to  his  giving  employ¬ 
ment  to  do  acts  which,  though  lawful,  can  be  done  only  at  the 
peril  of  him  who  do ap  them,  are  really  not  within  tho  purview 
of  the  doctrine  imputing  v  ic  ar  iaus‘  •  re  apons  i  b  1 1 1 1 j  •  1»  those 

cases  the  responsibility  is  rather  direct  and  rests  on  per¬ 
sonal  acts  or  omissions. 


Contracts  for  works  involving  interference  with  rights 
of  support  ( _Dol  v.  An  g  u »  (1081),  6  App.Cas.  7  40;  H  ug  hes  v. 

Pp  rclvql ,  8  App.Cas. 443)  and  for  works  entailing  tho  creation 

of  dangers  on  highways  (  P  e  t)  ny  v,  l_e  don U  D  let  £  1  C  t 

Coun.c  11,  [1099]  2  Q.B,  72;  Hoi  1  Idn.y  v  .  N.  a  t.J^rna  1 Tojjr.p  h  °  n  o  Cg ,  , 

[ieF9l~2  Q.B.  392),  it  is  well  established,  subject  the  em¬ 
ployer  to  vicarious  responsibility  for  negligence  on  the  part 
of  his  contractor  whioh  is  not  casual  or  collateral*  Tho 
duty  to  take  precautions  for  protection  of  tho  property  en¬ 
dangered  in  the  one  case,  and  of  tho  public  in  the  other, 
cannot  be  delegated  by  the  employer  so  as  to  avoid  responsi— 
bilitv.  These  are  admitted  exceptions  to  the  genoral  rule 
giving  the  employer  immunity  from  responsibility  for  the  acta 
or  omissions  of  the  independent,  contract. or.  But  tho  exten¬ 
sion  of  t,  hlf  class  of  exception  to  contracts?  for  work  of 
Other  kinds  the  carrying  out  ef  which,  unless  precautions  be 
taken  to  obviate  the  danger,  Involves  equally  manifest  risk 
to  those  of  the  f  >blie  who  happen  to  comL‘i  or  to  P°8S®8“  P**Q- 
'perty,  within  *.  he  region  affected  by  if,  1‘  e.  on  r  ev  ted . 


As  early  as  1861,  however,  in  Pickard  v.  Smith, 

10  C.B.N.S.  470,  at  p.  479,  Williams  J.,  delivering  thd  Judg¬ 
ment  of  the  Court  of  Common  Pleas  could  find  no  sound  dis¬ 
tinction  between  the  case  of  a  public  highway  and  of  a  road 
which  may  be,  and  to  the  knowledge  of  t he  *  wrongdoe r  will  in 
fact  be,  used  by  persons  lawfully  entitled  to  do  so.  In  Black 
v .  Christ  Church  Finance  Co [1894]  A.C.  48,  at  p,  54,  vicari¬ 
ous  responsibility  of  the  employer  for  negligence  in  the  setting 
out  of  fire  on  open  bush  land,  "an  operation  necessarily  attended 
with  great  danger",  was  upheld  by  the  Privy  Council,  The  em¬ 
ployer  could  not  delegate  his  duty  to  take  all  reasonable  pre¬ 
cautions  to  prevent  the  fire  spreading  so  as  to  escape  responsi¬ 
bility  for  their  being  neglected.  In  Odell  v.  Cleveland  House, 
Limited  (1910),  102  L. T.  602,  the  same  doctrine  was  applied  to 

a  case  of  employment  of  a  contractor  to  demolish  the  uppor  por¬ 
tion  of  a  building,  and  the  statement  of  law  by  Cockburn,  L.C.J,, 
in  Bov/e  r  v.  P  ea  t  e  (  1076),  1  Q.B.D.  321,  was  made  the  basis  of 
the  judgment.  In  Hardaker  v.  Idle  District  Council,  while  the 
contract  was  for  work  on  a  highway,  the  injury  was  to  persons 
and  property  in  an  adjacent  house.  In  this  latter  case  the  lia¬ 
bility  of  the  employer  was  rested  upon  the  principle  stated  by 
Lord  Blackburn  in  Dalton  v.  Angus ,  6  App.  Cas.  740,  at  p.  829, 

that  "a  person  causing  something  to  be  done  the  doing  of  which 
casta  upon  him  a  duty,  cannot  escape  from  the  responsibility 
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' tachlng  on  him  of  seeing  that  duty  performed  by  delegating 
a  contractor.  He  may  bargain  with  a  contractor  that  he 

shall  perforin  the  duty  and  stipulate  for  an  indemnity  from  him 
it  is  not  performed,  but  he  cannot  thereby  release  himself 
rom  liability  to  those  injured  by  the  failure  to  perfori.  ’:"j 
Lord  Watson,  at  p,  831,  said:  "In  cases  where  the  work  is  neces¬ 
sarily  attended  with  risk  he  (the  employer)  cannot  free  himself 
'lability  by  binding  the  contractor  to  take  effectual  pre- 
He  is  bound,  as  in  a  question  with  the  party  injured, 
to  see  that  the  contract  is  performed,  and  is  thereby  liable, 
as  well  as  the  contractor,  to  repair  any  damage  which  may  be  done. 

It  is  true  these  noble  Lords  wore  immediately 
dealing  with  a  case  of  interference  with  a  right  to  support) 
but  they  are,  in  these  passages,  as  I  read  them,  stating  a 
principle  of  general  application:  and  that  principle,  I  think, 
governs  t  \e  determination  of  the  present  case. 

The  work  here  contracted  for  was  rock  excavation 
necessarily  requiring,  for  economic  reasons,  the  use  of  a  high 
explosive.  Convenience,  amounting  to  practical  necessity,  de¬ 
manded  that  a  reasonable  quantity  of  the  explosive  should  be 
readilv  accessible.  That  in  tu  n  involved  its  being  stored 
upon,  or  adjacent  to,  the  site  o  the  work,  and  in  dangerous 
proximity  to  neighbouring  buildings,  one  of  which  was  that 
owned  by  the  plaintiff.  The  dynamite  was  accordingly  brought 
to  Moses  to,  and  stored  in,  the  toolhouse.  It  was  there  solely 
for  the  purpose  of  his  contract  with  the  city.  In  so  storing 
it  he  was  acting  under  that  contract,  though  improperly,  Clack 
V,  Christchurch  Finance  Co.  Had  the  city  carried  on  the  work 
by  day  labour  its  legal  duty  to  see  that  its  servants  safely 
stored  the  dynamite  required  and  its  liability  for  injurious 
consequences  resulting  from  improper  and  dangerous  storago  of 
it  would  admit  of  no  doubt.  Tho  danger  to  persons  using  the 
highway  and  to  adjacent  properties  from  Improper  storage  of 

explosive  must  have  been  obvious  to  any  thinking  par- 
The  employer  ordering  work  involving  storago  of  dynamite 
near  a  highway  and  neighbouring  housos,  was,  at  his  peril, 
bound  to  see  that  the  duty  of  taking  preventive  precautions 
against  its  manifest  danger  producing  Injurious  jconsoquonces 
was  performed.  The  most  obvious  of  such  precautions  was  to  pro¬ 
vide  for  the  dynamite  the  safest  atorugu  possible.  Compare 
Wethorbeo  v.  Partridge  (1900),  175  Muss.  185, 

If  an  obligation  was  imposed  on  tho  city,  as  em¬ 
ployer,  to  exact  a  proper  contractual  stipulation  or  to  give 
proper  inst  ru  c  1 1  o  ns  as  to  the  s  t  o  riiig  of  tho  explosive,  that 
duty  was  entirely  no el,  -ted.  (  Hob  1  ns  on  v.  He  neons  field  Rural 
Pis  t  rlct  Cumin  1  1  .  (  iOIl  |  1>.  Ch.  I  MM).  Hut  the  clty»H  duty  to 

see  that  proper  storage  for  the  dynamite  was  provided  would 
not  he  sa  isfied  by  merely  stipulating  or  giving  instructions 
failure  to  see  that  the  duty  was  performed  entailed 
ability  on  it  as  employer  to  those  Injured  as  a  result  of 
ts  non-performance.  As  put  by  Lord  Lindloy  in  Hardakcr  v. 

JUlle  District  Council,  the  case  is  not  one  in  which  the  con¬ 
tractor  performed  the  city’s  duty  for  them,  but  did  so  care- 
esslyj  the  case  is  one  in  which,  so  far  as  the  providing 

ptopot  place  for  storing  the  dynamite  was  concerned,  no 
Qifoj  was  made  to  discharge  the  duty  of  the  city. 
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Nor  can  the  improper  storage  of  the  dynamite  he  re-  '• 
ea  casual  or  collateral  negligence  on  the  part  of  Hoe eft 

It  was  negligence  in  the  performance  of  an  essential  part  of 
the  work  which  he  was  employed  to  do--in  the  discharge  of  the 
very  duty  (amongst  others)  which  the  law  would  have  thrown 
upon  the  city  had'it  been  acting  by  the  hands  of  its  servants* 
Hardake  r  v.  Idle  District  Counoil.  per  Rigby  X.J.;  Robinson 
V.  Beaconsf leld  Rural  Dlstrlot  Council,  Moses  expressly  agreed 
to  provide  and  by  implication  to  care  for,  all  necessary 
material.  The  dynamite  required  for  the  work  was  part  of  such 
material,  and  its  storage  at  a  point  reasonably  accessible  for 
the  men  .engaged  in  the  work  was  one  of  the  obligations  which 
Moses  impliedly  undertook.  Improper  storage  was  not  such  an 
act  of  negligence  as  could  not  have  been  anticipated  and 
guarded  against;  Penny  v,  Wjtobledon  Urban  District  Council,. 
[1899]  2  Q.B.  72,  at  p.  78;  Pearson  v.  Cox  (1877),  2  C.P.D, 

360;  and  carelessness  in  the  storage  and  handling  of  ox** 
plosives  is  not  something  so  unusual  that  no  sane  contractor 
night  be  expected  to  be  guilty  of  it,  Hughes  v. 

Storing  the  dynamite  was  an  integral  part  of  work 

contracted  for  whloh  was  necessarily  attended  with  danger^ 
unless  the  precaution  of  providing  a  suitable  place  to  heap 
it  in  was  observed.  The  palpable  recklessness  of  Moses  in 
putting  it  in  a  building  used  as  a  tool-house  and  occupied  af 
a  forge  involved  the  city  in  responsibility, 

dismissed  with  oqgfejU 

[The  opinions  of  Duff,  Mignault,  Newcombe  and  Binfrnt, 
JJ,  are  omitted.  Newcombe  J.  based  hla  Judgment  on  the  ground 
that  it  was  the  duty  of  the  city  to  see  that  explosives  kept 
on  their  own  property  or  property  under  their  oontrol  did  not 
cause  a  nuisance,] 

[in  the  Haydaker  case  referred  to  by  Anglin  C.J.G,, 

Rigby  l, J,  defines  "collateral  negligence"  as  "negligent* 

Other  than  the  imperfect  or  Improper  performance  of  the  wdrk 
which  the  contractor  Is  employed  to  do," 
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SALSBURY  Vo  WOODLAND  [1969]  3  All  E.k. 


863  (C . A. ) 


WIDGERY,  L.J.,  read  the  first  judgment,  at  the  invitation  of  HarmaK,  L.J. 
This  is  an  appeal  from  a  judgment  of  Pauli.,  J.,  given  on  1st  July  1966  whereby 
hn  awarded  to  the  plaintiff,  Mr.  Michael  Salsbury,  damages  totalling  £6,500 

against  all  t  hree  defendants,  in  respect  of  personal  injury  which  the  plaintiff  had 
suffered  n  somewhat  remarkable  circumstanoes.  The  accident  to  the  plaintiff 
occurred  on  5th  July  1903  in  u  road  called  Dome  Hill,  at  Catorham  in  Surrey. 
The  first  defendant,  Mr.  Woodland,  had  recently  bought  a  houso,  no.  1 1  Dome 
Hill,  but  had  not  at  this  point  moved  into  occupation  of  it.  The  garden  w'as 
somewhat  overgrown  and  it  is  ovidont  that  tho  first  defendant  and  his  w  ife  wore 
minded  to  have  the  garden  tidied  up  belore  they  wrent  in.  Amongst  other  duties 
to  bo  done  was  the  foiling  of  a  largo  hawthorn  tree  which  stood  in  tho  front  garden 
and  had  grown  to  a  height  of  some  25  feet  or  more.  An  agreed  plan  shows  the 
location  of  tho  hawthorn  tree;  and  tho  follov  ng  dimensions  are  perhaps  of  some 
consequence.  Tho  distance  from  tho  public  t  >  path  back  to  the  nearest,  portion 
of  tho  house  was  some  40  feot,  seven  inchoa.  1  be  hi  wthorn  troo  stood  at  the  side 
of  tho  drive  12  feet,  soven  inches  from  tho  boost  and  28  feot  from  tho  road. 
Running  diagonally  across  the  garden  was  a  telephone  wire  (it  was  in  fact  a  pair 

of  telephone  wires  in  those  days)  serving  the  house.  These  wires  were  attached  to  a 
telegraph  pole  on  the  side  of  Dome  Hill  remote  from  the  houso  and  ran  acroea, 
unsupported,  until  they  reached  the  eaves  of  the  house  at  the  western  end — 
that  is  to  say  the  end  of  the  house  on  the  left-hand  side  of  the  plan.  They  were 
there  attached  to  insulators  and  they  came  down  to  the  instrument  in  the  house. 
The  height  of  the  tree  was  such  that  if  it  was  allowed  to  fall  in  tho  direction  in 
which  the  telephone  wires  ran  one  or  more  of  its  branches  would  foul  the  telephone 
line.  The  first  defendant  appreciated  that  the  felling  of  this  tree  was  not  a  job 
for  an  amateur  like  himself,  and  his  wife  was  considering  how  expert  assistance 
might  bo  acquired.  Some  days  before  5th  July  she  had  seen  in  an  adjacent  road 
a  party  of  men  felling  trees.  She  asked  the  foreman  whether  one  of  his  men 
would  come  and  take  down  this  hawthorn  tree  for  her.  Tho  foreman  said  that 
he  would  enquire  and  next  day  told  the  first,  defendant’s  wife  that  a  Mr.  Coombe, 
the  second  defendant,  was  prepared  to  do  this  work.  The  first  defendant’s  wife, 
quite  properly,  accepted  the  second  defendant  os  a  man  of  competence  and 
experience  appropriate  for  tho  job. 

To  cut  the  story  to  its  briefest  terms,  the  second  dofendant  reached  the  stage 
of  felling  this  tree  on  the  evening  of  5th  July  at  about  5.0  p.m.  He  had  been  told 
that  no  stump  was  to  be  left.  That  involved  bringing  up  the  roots  as  well.  Having 
lopped  the  tree  to  some  extent  but  not  so  as  significantly  to  affect  its  total  height, 
he  then  dug  a  trench  round  the  bole  of  the  tree,  severed  some  of  the  roots,  and 
proceeded  by  means  of  a  tractor  to  push  and  pull  the  tree  with  a  view  to  loosening 
it  and  causing  it  to  fall. 


He  waa  being  watched  with  interest  and  some  apprehension  by  the  first  defen¬ 
dant’s  wife,  who  feared  that  the  tree  might  damage  the  house.  He  was  also  being 
watched  out  of  curiosity  by  a  Mr.  Sherwood,  aged  21,  the  son  of  the  house  next 
door,  no.  13  Dome  Hill,  and  the  plaintiff,  who  was  also  aged  21,  and  who  was  a 
friend  of  Mr.  Sherwood’s  and  had  happened  to  call  at  this  time. 

The  second  defendant  proceeded  with  his  operation,  and  eventually  the  tree 
.  came  down.  It  seems  clear  that  his  method  of  removing  the  stump  was  one  which 
1  gave  him  no  real  control  over  the  direction  in  which  the  tree  should  fall,  and  as 
luck  would  have  it  it  fell  towards  the  telephone  wires,  and  at  least  one  long 
branch,  not  less  than  25  feet  in  length,  fouled  the  telephone  wires  and  broke  them. 
One  wire  was  severed  at  the  eaves  of  the  house  itself ;  the  other  was  severed  some 
18  feet  away  from  the  terminal  point  on  the  eaves.  Both  wires  remained  attached 
to  the  top  of  the  telephone  pole  on  the  remote  side  of  the  road,  and  the  wires 
thus  described  a  kind  of  parabola  across  the  road :  one  wire  came  down  almost 
vertically  and  then,  as  it  was  said,  “  snaked  ”  across  the  road,  in  the  manner 
which  was  described,  touching  the  road  from  point  to  point ;  the  other  wire  came 
down  in  a  large,  flatter  curve,  so  that  in  the  centre  of  the  carriageway  it  was' 
two  feet  above  the  level  of  the  carriageway. 

The  plaintiff,  and  Mr.  Sherwood,  observing  that  this  had  happened,  decided 
that  something  must  be  done.  Their  plan  seems  to  have  been  that  Mr.  Sherwood 
would  go  back  into  his  house  and  telephone  the  G.P.O.  and  the  plaintiff  would, 
coil  up  the  broken  wires  and  remove  the  hazard  on  the  highway  which  they  could' 
create.  Unfortunately,  before  the  plaintiff  had  any  opportunity  to  begin  to  coil 
the  wires  at  all,  a  motor  car  appeared  from  the  direction  of  Caterham,  driven  by 
Mr.  Waugh,  the  third  defendant.  This  was  a  Mini  car,  which  was  being  driven 
up  the  road  at  a  speed  found  by  the  judge  to  have  been  45  to  50  m.p.h.  and  - 
accelerating.  The  speed  was  criticised  in  the  course  of  the  trial,  but  the  judge  * 
found,  and  I  have  no  doubt  rightly,  that  in  the  circumstances  45  to  50  m.p.h-.  ' 
was  not  an  unreasonable  speed.  ■■ 

The  plaintiff  appreciated  that  the  car  might  come  into  collision  with  the  wires  *■ 
across  the  road.  His  immediate  reaction  was  to  signal  the  driver  to  slow  down, 
but  it  was  too  late  to  do  that,  and  the  plaintiff  realised— in  a’ manner  which  is  not 
criticised  in  the  judgment — that  a  collision  between  the  car  and  the  wires  was 
inevitable  and  that  the  result  on  the  wires  might  bo  injurious  to  him  because  they 

were  close  to  him,  and  their  behaviour  after  the  collision  was  no  doubt  un¬ 
predictable.  Just  at  about  the  time  the  car  struck  the  wiree,  the  plaintiff,  for  his 
own  safety,  fell  face  downwards  on  the  grass  verge.  He  seems  to  have  used  his 
hands  to  break  his  fall.  For  a  man  of  21  to  fall  in  that  way  on  a  grass  verge  is 
not  an  inoident  likely  to  give  rise  to  any  injury,  but  unfortunately  a  further 
coincidence  is  that  the  plaintiff  had  a  defect  in  his  back.  The  details  of  this  defect 
were  fully  investigated  at  the  trial  and  I  find  it  unnecessary  to  go  into  them  now. 
Putting  it  in  simple,  layman’s  terms,  he  had  in  his  spine  what  is  called  an  angioma, 
which  I  gather  is  a  kind  of  small  tumour.  The  effect  of  this  relatively  unathletic 
exercise  of  falling  on  his  face  clearly  disturbed  the  angioma,  causing  it  to  bleed, 
and  the  result  of  this  on  the  adjacent  spinal  cord  was  to  give  the  plaintiff  within 
two  or  three  days  all  the  symptoms  of  paraplegia :  in  other  words,  both  legs  went 
numb  below  the  waist  and  at  one  time  it  looked  as  though  very  grave  injury  had 
been  caused.  Happily  things  did  not  turn  out  as  badly  as  that;  the  plaintiff 
achieved  a  measure  of  recovery ;  but  the  extent  of  his  resultant  permanent  injury 
is  measured  by  the  fact  that  the  learned  judge  thought  it  right  to  award  him 
£5,000  for  general  damages. 

At  the  trial,  as  is  understandable,  many  difficult  questions  of  causation  and 
foreseeability  were  considered.  The  case  against  the  three  defendants,  in  a 
nutshell,  was  this.  It  was  said  that  the  second  defendant  (the  tree-feller)  had  been 
negligent  in  felling  the  tree  and  that  that  negligence  was  the  cause  of  foreseeable 
injury  to  the  plaintiff.  It  was  said,  and  was  found  by  the  learned  judge,  that  the 
first  defendant  was  liable  for  that  injury  because  in  the  circumstances  of  this  case 
the  judge  held  that  he  was  liable  for  the  negligence  of  the  second  defendant. 
Thirdly,  it  was  said  that  the  third  defendant  was  negligent  in  that  when  driving 
up  the  road  he  either  saw  the  telephone  wires  and  failed  to  take  evasive  action  or 
alternatively  was  negligent  in  that  he  ought  to  have  seen  the  telephone  wires  and 
ought  again  to  have  taken  evasive  action  but  failed  to  do  so. 

Any  question  of  causation  resulting  from  the  negligence  of  the  third  defendant 
is  a  matter  which  does  not  arise  in  this  appeal  and  I  am  therefore  spared  the 
necessity  of  going  into  it  in  any  detail.  So  far  as  the  second  defendant  is  con¬ 
cerned,  judgment  was  obtained  against  him,  I  think  in  default  of  defence.  No 
issue  of  his  liability  was  raised  here.  The  appeals  of  the  first  and  third  defendants 
respectively  raise  quite  different  questions  and  therefore  they  can  conveniently 
be  dealt  with  separately. 

So  far  as  the  first  defendant  is  concerned,  he  personally  committed  no  negligent 
act,  and  it  is  not  challenged  that  in  selecting  the  second  defendant  as  the  means  of 
having  this  tree  felled  he  selected  a  person  who  was  apparently  competent  and 
fit  to  do  it.  The  whole  basis  of  the  case  against  the  first  defendant  is  that  the 
second  defendant  was  negligent  and  that  the  first  defendant  is  responsible  for  that 
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negligence.  Counsel  lor  tne  nrst  defendant,  was  prepared  to  challenge  the  judge’s 
finding  of  negligence  on  the  part  of  the  second  defendant,  and  was  prepared  to 
challenge  the  difficult  questions  of  causation  which  arose  in  the  course  of  that 

issue,  but,  the  court  having  concluded  that  the  first  defendant’s  appeal  succeeded 
on  a  different  ground,  I  need  not  go  into  those  matters  now.  The  basis  of  the 
decision  of  this  court  (which  has  already  been  indicated  to  the  parties)  on  the 
liability  of  the  first  defendant  is  simply  that  the  first  defendant  was  not  responsible 
for  the  negligence  of  the  second  defendant  even  if  the  second  defendant  was 
nof?figent ;  and  it  is  to  that  matter  only  that  I  need  now  direct  myself. 

It  is,  of  course,  trite  law  that  an  employer  who  employs  an  independent  con¬ 
tractor  is  not  vicariously  responsible  for  the  negligence  of  that  contractor.  He 
is  not  able  to  control  the  way  in  which  the  independent  contractor  does  the  work 
and  the  vicarious  obligation  of  a  master  for  the  negligence  of  his  servant  does  not 
arise  under  the  relationship  of  employer  and  independent  contractor.  I  think  it  is 
entirely  accepted  that  those  cases — and  there  are  some — in  which  an  employer 
has  been  held  liable  for  injury  done  by  the  negligence  of  an  independent  con¬ 
tractor  are  in  truth  eases  where  the  employer  owes  a  direct  duty  to  the  person 

injured,  a  duty  which  ho  cannot  delegate  to  the  contractor  on  his  behalf.  *1116 
whole  question  in  this  ease  is  whether,  in  the  edreumstanoes  which  I  have  briefly 
outlined,  the  first  defendant  is  to  be  judged  by  the  general  rule,  which  would 

result  in  no  liability,  or  whether  ho  comes  within  one  of  the  somewhat  special 
exceptions — cases  in  which  a  direct  duty  to  see  that  care  is  taken  rests  on  the 
employer  throughout  the  operation.  -kV 

This  iB  clear  from  authority;  and  for  convenience  I  take  from  Salmond  ok' 
Torts  (14th  Edn.)  at  p.  087,  this  statement  of  principle: 

“  One  thing  can,  however,  be  said  with  confidence:  the  mere  fact  that  the  ^ 
work  entrusted  to  the  contract  r  >  of  a  character  which  may  cause  damage 
to  others  unless  precautions  ar<-  .  :  is  not  sufficient  to  impose  liability 

on  the  employer.  There  are  few  •  ,  ns  entrusted  to  an  agent  which  are 

not  capable,  if  due  precautions  art*  not  observed,  of  being  sources  of  danger  * 
and  mischief  to  others;  and  if  the  principal  was  responsible  for  this  reason 
alone,  the  distinction  between  servants  and  independent  contractors  would  '  , 
be  practically  eliminated  from  the  law.” 

I  am  satisfied  that  that  statement  is  supported  by  authority  and  I  adopt  it  for' 
the  purposes  of  this  judgment. 

One  can  oomparo  at  once  that  statement  with  the  statement  of  principle  on 
which  the  learned  judge  himself  relied.  In  his  judgment,  having  referred  to  some 
of  the  considerations  to  which  I  have  myself  already  referred,  he  said  this: 

“  The  principal,  unliko  the  employer,  is  not  liable  for  incidental  acts 
of  negligonce  during  the  work ;  for  instance,  dropping  a  hammer  on  someone’s 
head ;  but  he  is  liable  if  the  very  act  he  orders  to  be  done  contains  in  it  a  risk 
of  injury  to  others,  and  someone  is  injured  as  a  result  of  the  contractor’s 
negligence  as  a  consequence  of  that  risk.  In  this  case  [he  means  the  instant 
case]  thoro  can  be  no  doubt  that  there  was  an  inherent  risk  of  injury  to  others 
when  the  tree  was  foiled  unless  proper  care  was  taken  to  get  rid  of  the  risk.” 

I  make  two  observations  on  those  words  of  the  learned  judge.  First  of  all,  the 
evidence  makes  it  perfectly  clear  that  this  tree  could  bo  felled  by  a  competent 
man,  using  proper  care,  without  any  risk  of  injury  to  anyone.  The  undisputed 
evidonce  of  an  expert  was  that  tho  proper  way  to  fell  this  tree,  in  its  confined 
situation,  was  to  lop  the  branches  respectively  until  there  was  left  a  stump  of  only 
■  ight  to  ten  feet  in  height.  All  that  could  be  done  without  any  danger  to  anyone, . 
if  at  any  rate  all  appropriate  precautions  were  taken,  and  the  resultant  stump  eight 
to  ten  feet  high  could  then  have  been  winched  out  of  the  ground,  again  without 
risk  to  anyone.  So  when  the  learned  judge  referred  to  this  being  an  operation 
in  which  “  there  was  an  inherent  risk  ",  in  my  respectful  view  he  is  putting  the 
matter  too  high.  If  he  meant  that  there  was  a  risk  which  oven  due  care  could  not 
avoid  he  was,  in  my  judgment,  quite  wrong  on  the  undisputed  evidence  that  was 
before  him. 

Secondly,  I  would  venture  to  criticise  tho  statement  of  principle  which  the 
learned  judge  has  apj  li -d  as  being  too  wide .  Taken  literally,  it  would  mean  that 
the  faro  who  hired  a  t  ixicab  to  drive  him  down  the  Strand  would  be  responsible 
for  negligence  of  the  driver  on  route,  because  the  negligence  would  be  negligence 
in  tho  very  thing  which  the  contractor  had  been  employed  to  do.  No  one  is 
disposed  to  suggest  that  tho  liability  of  tho  employer  is  that  high;  and  although 
the  learned  judge  re-inforced  himself  by  certain  observations  of  Romeb,  L.J., 
in  Penny  v.  Wimbleth  Urban  Council  (1),  in  my  opinion  the  test  which  he  applied 
was  far  too  stringent. 

In  truth,  according  to  the  authorities  there  are  a  number  of  well -determined 
classes  of  case  in  which  this  direct  and  primary  duty  on  an  employer  to  see  that 
care  is  taken  exists.  Two  such  classes  are  directly  relevant  for  consideration  in  this 
cas.v  The  first  class  concerns  what  have  sometimes  been  described  as  “  extra 
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hacardoos  acta  ” — acta  commissioned  by  an  employer  which  ara  to  hazardous 
in  their  oharaoter  that  the  law  haa  thought  it  proper  to  impose  this  direct  obliga¬ 
tion  on  the  employer  to  see  that  oare  is  taken.  An  example  of  such  a  case  is 
HoneyuhU  and  Stein,  Ltd.  v.  Larkin  Bros.  ( London's  Commercial  Photographers ) , 
Ltd.  (2).  Other  cases  which  one  finds  in  the  books  are  cases  where  the  activity 
commissioned  by  the  employer  is  the  keeping  of  dangerous  things,  within  the 
rule  in  Hylands  v.  Fletcher  (3),  and  where  liability  is  not  dependent  on  negligence 
at  all.  <■ 

I  do  not  propose  to  add  to  the  wealth  of  authority  on  this  topic  by  attempting 
further  to  define  the  meaning  of  “  extra  hazardous  acts  but  I  am  confident 
that  the  act  commissioned  in  the  present  case  cannot  come  within  that  category. 
The  act  commissioned  in  the  present  case,  if  done  with  ordinary  elementary 
caution  by  skilled  men,  presented  no  hazard  to  anyone  at  all. 

The  second  class  of  case  which  is  relevant  for  consideration  of  the  present  dis¬ 
pute  concerns  dangers  created  in  a  highway.  There  are  a  number  of  cases  on  this 
branch  of  the  law,  a  good  example  of  which  is  Holliday  v.  National  Telephone  Co. 
(4).  These,  on  analysis,  will  all  be  found  to  be  cases  where  work  was  being  done 
in  a  highway  and  was  work  of  a  character  which  would  have  been  a  nuisance  unless 
authorised  by  statute.  It  will  be  found  in  all  these  cases  that  the  statutory 
powers  under  which  the  employer  commissioned  the  work  were  statutory  powers 
which  left  on  the  employer  a  duty  to  see  that  due  care  was  taken  in  the  carrying 
out  of  the  work,  for  the  protection  of  those  who  passed  on  the  highway.  In 
accordance  with  principle,  an  employer  subject  to  such  a  direct  and  personal  duty 
cannot  excuse  himself  if  things  go  wrong  merely  Because  the  direct  cause  of  the 
injury  was  the  act  of  the  independent  contractor. 

This  again  is  not  a  case  in  that  class.  It  is  not  a  case  in  that  class  because  in  the 
instant  case  no  question  of  doing  work  in  the  highway,  which  might  amount  to  a 
nuisance  if  due  care  was  not  taken,  arises.  In  my  judgment,  the  present  case  is 
clearly  outside  the  well-defined  limit  of  the  second  class  to  which  I  have  referred. 
Counsel  for  the  plaintiff  accordingly  invited  us  to  say  that  there  is  a  third  class 
into  which  the  instant  case  precisely  falls  and  he  suggested  that  the  third  class 
comprised  those  cases  where  an  employer  commissions  work  to  be  done  near 
a  highway  in  circumstances  in  which,  if  due  care  is  not  taken,  injury  to  passers-by 
on  the  highway  may  be  caused.  If  that  be  a  third  class  of  case  to’ which  the  principle 
of  liability  of  the  employer  applies,  no  doubt  the  present  facts  would  come  within 
the  description.  The  question  is,  is  there  such  a  third  class? 

Reliance  is  placed  primarily  on  three  authorities.  The  first  is  Holliday's  case  (4), 
to  which  I  have  already  referred.  Holliday's  case  (4)  was  a  case  of  work  being 
done  in  a  highway  by  undertakers  laying  telephone  wires.  The  injury  was  caused 
by  the  negligent  act  of  a  servant  of  the  independent  contractor  who  was  soldering 
joints  ift  the  telephone  wires.  The  cause  of  the  injury  was  the  immersion  of  a 
defective  blow-lamp  in  a  pot  of  solder,  and  the  pot  of  solder  was  physically  on 
the  highway — according  to  the  report,  on  the  footpath.  The  Earl  of  Halsbury, 
L.C.,  holding  the  employers  responsible  for  that  negligence,  in  my  view,  on  a 
simple  application  of  the  cases  applicable  to  highway  nuisance  to  which  I  have 
already  referred,  put  his  opinion  in  these  words  (5): 

“  Therefore,  works  were  being  executed  in  proximity  to  a  highway,  in 

which  in  the  ordinary  course  of  things  an  explosion  might  take  place.” 

Counsel  for  the  plaintiff  draws  our  attention  to  the  phrase  “  in  proximity  to  a 
highway  ”  find  submits  that  that  supports  his  contention  on  this  point.  I  am  not 
impressed  by  this  argument,  because  the  source  of  danger  in  Holliday's  case  (4) 
was  itself  on  the  highway  and  also  because  I  do  not  think  it  follows  (although  one 
need  not  decide  the  point  today)  that  in  the  true  highway  cases  to  which  I  have 
referred  the  actual  source  of  injury  must  arise  on  the  highway  itself.  Counsel  for 
the  plaintiff  said  that  in  Holliday's  case  (6)  it  would  have  been  ridiculous  if  there 
had  been  liability  because  the  pot  of  solder  was  on  the  highway  but  no  liability  if 
it  was  two  feet  off  the  highway.  That  is  an  observation  with  which  I  entirely 
sympathise ;  but  I  can  find  nothing  in  Lord  Halsbury’s  use  of  the  word  “  prox- 
lmity  to  justify  the  view  that  there  is  therefore  a  special  class  of  case  on  the 
lines  submitted  by  counsel. 

_  second  case  relied  on  is  Tarry  v.  Ashton  (7),  where  a  building  adjoining  the 
highway  had  attached  to  it  a  heavy  lamp  which  was  suspended  over  the  footway 
and  which  was  liable  to  be  a  source  of  injury  to  passers-by  if  allowed  to  fall 
into  disrepair.  It  fell  into  disrepair,  and  injury  was  caused.  The  defendant  sought 
to  excuse  himself  by  saying  that  he  had  employed  a  competent  independent  con¬ 
tractor  to  put  the  lamp  into  good  repair  and  that  the  cause  of  the  injury  was  the 
fault  of  the  independent  contractor.  Counsel  for  the  plaintiff  argues  that  that  case 
illustrates  the  special  sympathy  which  with  the  law  regards  passers-by  on  the 
highway.  He  says  this  demonstrates  that  the  law  has  always  been  inclined  to 
give  special  protection  to  persons  in  that  category  and  so  supports  his  argument 
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that  any  action  adjacent  to  the  highway  may  be  subject  to  special  rights.  But  i& 
my  judgment  that  is  not  so.  Tarry  v.  Ashton  (7)  seems  to  me  to  be  a  perfectly 
ordinary  and  straightforward  example  of  a  oase  where  the  employer  was  under  a 

positive  and  continuing  duty  to  see  that  the  lamp  was  kept  in  repair.  That  duty 
was  imposed  on  him  before  the  contractor  came  and  after  the  contractor  had  gone; 
and  on  the  principle  that  such  a  duty  cannot  be  delegated  the  responsibility  of 
tho  employer  in  that  case  seems  to  mo  to  be  fully  demonstrated.  I  cannot  find 
that  it  produces  on  a  side-wind,  as  it  were,  anything  in  support  of  counsel  for  the 
plaintiff’s  contention. 

The  last  case  to  which  I  will  refer  on  this  point  is  Walsh  v.  Holst  db  Co.,  Ltd.  (8), 
a  decision  of  this  court.  In  that  case  the  occupier  of  premises  adjoining  the 
highway  was  carrying  out  works  of  reconstruction  which  involved  knocking  out 
large  areas  of  the  front  wall.  He  employed  for  this  purpose  a  contractor,  and  the 
contractor  employed  a  sub-contractor.  It  was  obvious  to  all,  no  doubt,  that  such 
an  operation  was  liable  to  causo  injury  to  passers-by  by  falling  bricks  unless  special 
precautions  against  that  eventuality  were  taken.  Indeed  very  considerable' 
precautions  were  so  taken.  However,  on  a  day  when  the  only  workman  employed 
was  an  employee  of  the  sub-contractor  one  brick  escaped  the  protective  net,  fell 
in  the  street  and  injured  a  passer-by.  The  passer-by-plaintiff  brought  his  action 
against  the  occupier,  the  contractor,  and  the  sub -contractor,  relying  on  the 
doctrine  of  res  ipsa  loquitur.  In  my  judgment,  tho  only  thing  that  was  really 
decided  by  that  case  was  that  on  those  facts  the  precautions  which  had  been  taken 
against  such  an  injury  rebutted  the  presumption  of  negligence  which  might  other¬ 
wise  have  arisen  under  the  doctrine  of  res  ipsa  loquitur.  No  attempt  appears  to 
have  boon  made  in  argument  to  distingui  -ih  the  liability  of  the  occupier  as  compared 
with  that  of  the  contractor  or  sub-contractor,  and  it  certainly  was  not  material 
to  the  decision;  but  counsel  for  the  p  ntiff  relies  on  it  for  dicta  which  un¬ 
questionably  are  helpful  to  him.  IL  d  first  to  the  judgment  of  Hodsoh, 

L.J.,  who,  having  stated  the  doctrine  oi  i  ij  -a  loquitur,  went  on  to  deal  with 
the  relevant  positions  of  the  parties.  He  said  (9) : 

“  So  far  as  the  occupiers  are  concerned,  tho  law  as  stated  in  Penny  v. 
Wimbledon  Urban  Council  (10)  is  applicable:  ‘  When  a  person,  through  a 
contractor,  does  work  which  from  its  nature  is  likely  to  cause  danger  to  * 
others,  there  is  a  duty  on  his  part  to  take  all  reasonable  precautions  against 
such  danger,  and  he  does  not  escape  from  liability  for  the  discharge  ot 
that  duty  by  employing  the  contractor  if  the  latter  does  not  take  these 
precautions 

Then  Hodson,  L.J.,  observes  that  no  question  of  collateral  negligence  arose  in  the 
instant  case  and  accepts  tho  proposition,  without  further  enquiry,  that  if 
negligence  were  established  each  of  the  defendants  would  be  liable. 

Sellers,  L.J.,  touched  on  the  same  point.  He  said  (11): 

As  the  occupiers  had  authorised  work  to  be  done  adjoining  the  highway 
which  might  without  due  precautions  cause  injury  to  anyone  on  the  highway, 
tho  authorities  already  cited  by  my  Lords  show  that  the  occupiers  would  be 
liable  for  the  negligenoe  of  the  contractors  or  sub -contractors  in  failing  to 
take  due  precautions.  Likewise  the  contractors  would  be  liable  for  any 
negligence  in  the  performance  of  their  duties  delegated  to  sub-contractors.” 

Counsel  for  the  plaintiff  says,  with  force,  that  if  that  be  the  law  then  he  needs  no 
more  in  this  case;  but  in  my  judgment,  having  considered  this  matter  with  such 
care  as  I  can,  I  can  find  nothing  in  the  authorities  to  which  Sellers,  L.J., 
referred  which  justifies  a  conclusion  in  tho  terms  which  he  usas;  and,  as  I  have 
already  said,  this  decision  was  obiter  because  the  case  turned  on  the  absence  of 
negligence  and  not  on  any  nice  question  of  which  of  the  defendants  might  have 
been  liable  if  negligence  had  been  proved. 

Accordingly,  in  my  judgment,  there  is  no  third  class  of  cases  of  the  kind  put 
for  ward  by  counsel  for  tho  plaintiff;  and  it  was  for  those  reasons  that  I  concurred 
in  the  court’s  decision,  already  announced,  that  the  appeal  of  tho  first  defendant 
should  be  allowed  and  the  judgment  against  him  set  a/ide. 

I  turn  now  to  the  position  of  the  third  defendant.  It  was  submitted  before  tho 
learned  judge  that  the  m  :;li  pence  of  the  third  defendant  consisted  in  his  driving 
up  to  the  wires  which  w  r  draped  across  the  road  and  failing  to  stop  or  slow  down 
when  he  either  had  see  them  or  should  have  seen  them.  Tho  vital  question,  in  my 
judgment,  was  whether  it  was  right  to  say  that  he  ought  to  have  seen  them — 
whether  any  careful  motorist  in  his  position  would  see  them. 

To  assist  the  learned  judge  in  reaching  a  conclusion  he  had  a  plan  of  the  road 
and  he  had  some  very  gooi  photographs,  part  icularly  those  which  show  the  nature 
of  the  road  most  vivid h  and  show  amongst  other  things  that  the  surface  was  of 
untreated  concroto  and  therefore  light  in  colour.  The  photographs  also  show  that 
the  area  is  a  woodod  area  and  that  the  sides  of  the  road  are  heavily  wooded 
1  ight  up  to  the  footpath.  In  addition,  albeit  at  a  rather  late  stage  of  the  trial,  the 
1'  am  id  judge  was  shown  a  sample  of  the  wire  in  question ;  and  of  course  he  had  had 
a  full  description  in  tho  evidence  of  how  the  wires  were  draped  across  the  road.  It 
really,  as  I  see  it,  for  him  to  conclude  from  those  factors  whether  he  could 
iy  thni  any  careful  motorist  would  have  seen  the  wires  in  time  to  slow  up  and 
void  an  accident. 
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Am  regards  oral  evidence  on  this  issue,  namely,  whether  the  wire*  were  oapable 
of  being  seen  by  a  careful  motorist,  a  number  of  witnesses  were  asked  for  their 
views  on  the  matter;  but  I  find  the  result  quit©  inconclusive.  The  third  defend¬ 
ant’s  case  was  that  he  knew  nothing  about  the  accident  at  all,  and  naturally 
he  was  not  able  to  give  any  evidence  whether  he  could  have  seen  the  wires.  Ques¬ 
tions  were  put  to  him  on  a  hypothetical  basis  and  he  was  asked  whether  he 
thought  he  would  have  seen  the  wires ;  but  I  find  his  answers  of  no  value  at  all — 
nor  indeed  did  the  learned  judge.  Equally,  Mr.  Sherwood  and  the  plaintiff 
were  asked  whether  they  thought  the  motorist  ought  to  have  been  able  to  see 
the  wires,  and  they  gave  (as  is  to  be  expected)  cautious  answers,  sometimes 
saying  they  thought  perhaps  he  would  and  sometimes  they  thought  perhaps  he 
■would  not.  Nothing  turns  on  that,  in  my  judgment,  because  in  the  end  the 
learned  judge  had  to  decide  for  himself  whether  he  thought,  having  seen  thq. 

wire  and  haring  had  the  locus  described  to  him,  the  wire  ought  to  have  been 
seen  by  the  motorist.  It  is  quite  clear  that  in  the  early  part  of  the  trial  th»' 
judge  was  inclined  to  think  that  the  wire  could  be  seen ;  but  when  the  specimen' 
of  wire  was  put  before  him  the  transcript  makes  it  clear  that  he  had  considerable 
doubts  on  the  subject,  and  I  understand  the  doubts,  because  when  one  looks, 
at  the  wire  at  close  hand  it  is  of  very  narrow  gauge  and  I  fully  appreciate  the 
impression  which  was  made  on  the  learned  judge  when  he  saw  it.  i 

The  learned  judge  then  canvassed  the  possibility  of  having  a  view.  At  one  time 
he  thought  that  he  might  be  helped  if  he  had  a  view  and  if  wires  of  similar  gauge 
were  draped  across  the  road.  There  was  a  somewhat  inconclusive  exchange 
between  judge  and  counsel  as  to  the  possibility  of  arranging  such  a  view.  In 
the  end  the  matter  seems  to  have  been  left,  when  the  judge  reserved  judgment,: 
that  if  he  wanted  a  view  with  a  demonstration  of  the  wire  he  would  ask  for  it ; 
and  then,  almost  as  an  afterthought,  in  the  last  sentence  that  he  uttered  he  said 
that  perhaps  he  would  have  a  look  at  the  place  himself.  In  fact  he  did ;  he  went 
down  in  his  car,  he  tells  us  in  his  judgment,  and  saw  the  soene  from  the  viewpoint 
of  the  third  defendant.  No  attempt  was  made  to  arrange  a  demonstration  with 
wires  draped  on  the  road,  but  the  judge  was  able  to  see  a  pair  of  telephone 
wires  of  the  appropriate  kind  which  still  ran  from  the  telephone  post  to  no.  15 
Dome  Hill. 

The  view  made  a  considerable  impression  on  the  judge.  In  his  judgment 
he  said : 

“  I  want  to  say  that  I  have  been  to  the  site  in  my  car  without  any 
representative  of  any  of  the  parties  being  present,  approaching  the  house 
from  the  same  direction  as  the  third  defendant  was  approaching  it  at  the 
time  of  the  accident.  I  bring  this  fact  in  at  this  stage  in  my  judgment  as  I 
must  confess  it  somewhat  altered  my  conception  as  to  the  garden  in  which 
the  hawthorn  tree  grew  ” 

and  then  he  went  on  to  deal  with  the  evidence  of  the  dimensions  of  the  garden. 
It  is  quite  evident  that  those  dimensions  which  had  been  put  before  him  in  evidence 
had  not  given  him  the  same  picture  of  the  relevant  positions  of  the  tree  and  the 
telephone  wires  which  his  eye  gave  him  when  he  wont  to  see  the  site.  But  more 
important  is  his  conclusion  about  what  the  third  defendant  could  have  seen. 
He  said : 

“  The  actual  telephone  wire  was  not  produced  until  nearly  the  end  of  the 
case.  Various  witnesses  had  given  evidence  as  to  whether  they  thought 
the  actual  wire  ought  to  have  been  seen;  this  was  before  the  wire  was  pro¬ 
duced.  Although  I  allowed  such  evidence  to  be  given,  I  confess  I  did  not 
pay  much  attention  to  what  others  thought;  I  essentially  had  to  make  up 
my  own  mind  on  the  matter.  When  the  wire  was  produced  it  was  certainly 
a  great  deal  thinner  than  I  had  expected  and  I  began  to  wonder  very 
seriously  whether  wire  of  that  thickness  could  reasonably  be  seen,  when 
draped  across  the  road,  in  sufficient  time  to  slow  down  or  stop  even  although 
there  were  two  wires  in  the  positions  I  have  indicated.  So  much  in  a  case 
of  this  sort  depends  on  such  factors  as  the  nature  of  the  surroundings  and  the 
colour  of  the  road  itself.  It  was  because  of  this  that  I  finally  determined  that 
I  ought  to  accept  the  invitation  to  see  the  road  for  myself.  Having  seen  the 
road,  the  surroundings,  and  the  telephone  wires  of  exactly  the  same  type 
stretching  across  the  particular  highway  from  the  pole  to  house  no.  15,  I 
feel  I  am  in  a  better  position  than  I  was  to  make  up  my  mind  on  that 
point.” 

He  then  went  on  to  point  out  that  he  realised  that  the  lighting  and  cloud-cover 
might  have  been  different  on  the  day  of  the  accident;  and  he  said: 

“  I  should  make  it  clear  that  before  I  myself  saw  the  scene  I  was  inclined 
to  think  that  a  reasonable  driver  driving  at  a  reasonable  speed  might  not 
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have  seen  the  wire  at  all  until  at  any  rata  ha  vh  too  near  to  pull  up.  1  an 
satisfied,  having  seen  the  scene,  that  the  moment  the  plaintiff  saw  him  -y 
accelerating  in  such  a  way  that  he  realised  there  would  be  danger  from  the 

whipping  of  the  wire  [the  third  defendant]  ought  already  to  have  seen,  even 
if  he  had  not  actually  seen,  the  wire  and  to  have  taken  steps  to  make  it 
apparent  that  he  was  slowing  down  to  the  point  where  there  was  no  danger 
from  the  wire.”  ,  , 

It  is  crystal-clear  that  the  learned  judge’s  conclusions  on  this  question  of  negli¬ 
gence  were  largely  dependent  on  the  impression  which  his  view  had  made  on 
him.  In  those  oiroumstances  counsel  for  the  third  defendant  submitted  that  the 
judgment  against  his  client  should  be  set  aside,  for  two  main  reasons.  First  he 
contended  that  the  view  was  an  irregular  view,  that  it  vitiates  the  judgment, 
and  that  this  court  should  order  a  new  trial  accordingly.  Alternatively  he 
submitted  that  oven  if  the  view  is  regarded  by  this  court  as  regular,  yet  on  the 
evidence  as  a  whole,  including  the  view,  a  judgment  in  favour  of  the  third 
defendant  should  have  been  entered. 

I  tako  those  two  points  individually.  As  regards  the  judge’s  power  to  have  a 
view,  there  is  authority  for  this  in  R.S.C.,  Ord.  36,  r.  8  (1)  which  provides: 

“  The  judge  by  whom  any  cause  or  matter  is  tried  may  inspect  any  place 
or  thing  with  respect  to  which  any  question  arises  in  the  cause  or  matter.” 

The  rule  is  in  those  general  terms. 

The  circumstances  in  which  a  view-  should  be  hold  are  the  subject  of  directions 
in  Ooold  v.  Evans  tfc  Co.  (12),  a  decision  of  this  court.  I  refer  to  the  judgment 
of  Denning,  L.J.,  which  is  in  these  terms  (13):  / 

“  It  is  a  fundamental  principle  of  ir  law  that  a  judge  must  act  on  the 
evidence  before  him  and  not  on  '  >'■  information;  and,  further,  the 
evidence  on  which  he  acts  must  be  giv  n  in  t  he  presence  of  both  parties,  or, 
at  any  rate,  each  party  must  be  given  an  opportunity  of  being  present. 
Speaking  for  myself,  I  think  that  a  view  is  part  of  the  evidence,  just  as  much 
as  an  exhibit.  It  is  real  evidence.  The  tribunal  sees  the  real  thing  instead  of 
having  a  drawing  or  a  photograph  of  it.  But,  even  if  a  view  is  not  evidence, 
the  same  principles  apply.  The  judge  must  make  his  view  in  the  presence 
of  both  parties,  or,  at  any  rate,  each  party  must  be  given  an  opportunity  of 
being  present.  The  only  exception  is  when  a  judge  goes  by  himself  to  see 
some  public  place,  such  as  the  site  of  a  road  accident,  with  neither  party 
present.” 

I  respectfully  adopt  those  observations  as  being  the  correct  approach  to  this 
question.  I  would  also  say  in  general  that  a  view  is  something  which  should  be 
conducted  by  the  judge  by  appointment,  in  the  presence  of  representatives  of 
both  sides,  However,  the  expression  “  view  ”  is  used  indifforently  to  describe 
two  very  different  things.  Sometimes  it  refers  to  what  Denning,  L.J.,  spoke 
of  as  a  judge  going  to  see  some  public  place,  where  all  that  is  involved  is  the 
presence  of  tho  judge  using  his  eyes  to  see  in  three  dimensions  and  true  colour 
somethuig  which  had  previously  been  represented  to  him  in  plan  and  photo¬ 
graph.  The  other  way  ui  which  the  word  “  view  ”  is  frequently  used  is  to  describe 
some  kind  of  demonstration  in  which  the  events  of  tho  accident  are  reconstructed 
or  simulated;  and  in  my  judgment  it  would  bo  exceedingly  dangerous  for  a 
judge  to  attend  anything  which  could  be  described  as  a  demonstration  except 
in  strict  accordance  with  the  principles  laid  down  by  Denning,  L.J. — in  the 
presence  of  representatives  of  both  sides.  Different  considerations  apply  to  a 
“  view  ”  in  the  true  meaning  of  the  word,  where  all  that  is  required  is  that  the 
judge  should  go  to  the  place  to  see  what  it  looks  like,  he  having  been  already 
given  in  evidence  the  available  assistance  in  the  form  of  photographs  and  a 

plan,  which  all  judges  are  given.  A  view  of  that  kind  is  constantly  hold  by  a 
judge  by  himself  without  reference  to  parties  at  all.  It  is  a  commonplace  for  a 
judge  on  circuit  to  find  it  convenient  to  see  the  locus  of  a  road  accident  in  rospect 
of  which  ho  is  trying  a  caso  at  the  assizes;  and  it  appears  from  Hare  v.  British 
Transport  Commission  (14)  that  no  less  an  authority  than  Lord  Goddard,  C.J., 
had  an  unaccompanied  view  of  platform  13  at  Euston  Station,  and  ho  clearly 
thought  there  was  nothii  g  wrong  or  irregular  in  what  ho  was  doing.  In  my 
judgment  ,  a  judge  who  intends  to  have  a  “  privat  e  ”  view,  if  one  may  so  describe 
it,  is  well  advised  to  tell  the  parties  he  is  going  to  do  so.  This  enables  them  to 
warn  him  il  thero  has  beon  some  change  in  the  local  surroundings  which  might 
<  i  hcrwisc  mislead  him.  Il  is  chooses  to  go  by  himself  and  in  fact  is  not  subject, 
through  any  cause,  to  bring  misled  by  a  change  in  surroundings,  I  can  see 
nothing  wrong  in  it,  and  indeed  I  would  think  it  regrettable  if  this  important 
facility  were  withdrawn  from  a  judge  in  appropriate  eases. 

1  have  been  troubled  in  the  present  caso  whether  there  was  not  something 
sprcial  here,  because  for  some  time  I  was  disturbed  that  the  judgo  should  have 
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reached  such  *  conclusive  deoiaion  in  hie  mind  as  a  result  of  the  view.  1  thought 
at  one  time  that  he  must  have  seen  something  which  we  do  not  know  about 
and  which  may  have  influenced  his  mind.  But  in  the  end,  having  considered  it 
carefully,  I  have  come  to  the  conclusion  that  this  is  an  ordinary  case  and  that 

the  mere  fact  that  the  view  was  helpful  to  the  judge  is  not  a  reason  for  saying 
it  was  irregular.  I  have  come  to  the  conclusion  that  this  is  an  ordinary  case  in 
which  the  judge  was  helped  by  tho  view,  that  it  did  cure  some  misconception 
which  his  mental  picture  of  the  locus  had  conjured  up,  and  I  see  nothing  wrong 
with  it.  So  much  for  that  point. 

Finally,  there  is  the  question  whether  the  judgment  ought  nevertheless  to  be 
set  aside  as  being  against  the  weight  of  evidence.  Here,  speaking  for  myself, 
my  mind  has  worked  along  much  the  same  lines  as  the  learned  judge.  When  I 
looked  at  the  specimen  of  wire  and  tried  to  visualise  tho  third  defendant  driving 
down  this  road  at  45  to  50  m.p.h.,  I  found  it  very  difficult  to  say  that  a  careful 
driver  in  that  situation  would  have  seen  this  wire  in  time  to  take  evasive  action; 
and  that,  as  I  have  already  indicated,  was  the  view  that  tho  judge  seems  to 
have  reached  at  the  close  of  the  hearing.  If  I  felt  that  in  this  tho  judge  had  no 
advantage  which  we  do  not  enjoy  and  that  I  was  able  to  consider  the  matter 
equally  as  well  informed  as  he,  I  might  well  have  had  considerable  difficulty 
in  saying  that  his  judgment  on  this  point  should  be  upheld.  But  of  course  he  had 
an  advantage  which  we  do  not  enjoy,  in  this  view  to  which  I  have  referred.  It 
is  quite  clear  that  that  view  made  a  great  difference  to  him.  For  all  I  know  it 
would  have  made  a  great  difference  to  me.  In  those  circumstances  I  do  not  feel 
able  to  say  that  this  is  a  case  in  which  we  are  as  well  able  to  assess  the  matter 
as  was  the  judge,  and  thus  to  form  our  own  view. 

After  anxious  consideration  I  have  come  to  the  conclusion  that  the  appeal 
of  the  third  defendant,  should  be  dismissed. 
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[II  j  [iPj>81  3  All  E.R.  at  p.  41;  [1958]  1  W.L.R.  at  p.  @18- 

(12)  [1951]  2  T.L.R.  1189. 

(13)  [1961]  2  T.L.R.  at  p.  1191. 
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Chapter  V:  Model  for  an  Alternative? 


Workmen's  Compensation  Act,  R.S.O.  1970,  c.  505 

COMPENSATION 


3.  — ( 1 )  Where  in  any  employment,  to  which  this  Part  applies, 
personal  injury  by  accident  arising  out  of  and  in  the  course  of  the 
employment  is  caused  to  a  workman,  his  employer  is  liable  to 
provide  or  to  pay  compensation  in  the  manner  and  to  the  extent 
hereinafter  mentioned,  except  w  here  the  injury, 

(a)  does  not  disable  the  workman  beyond  the  day  of 
accident  from  earning  full  wages  at  the  work  at  which  he 
was  employed;  or 

(b)  is  attributable  solely  to  the  serious  and  wilful  miscon¬ 
duct  of  the  workman  unless  the  injury  results  in  death  or 
serious  disablement.  R.S.O.  1960,  c.  437,  s.  3  (1);  1968 

c.  143,s.2(l). 

(2)  Where  the  accident  arose  out  of  the  employment,  unless  Presump- 
the  contrary  is  shown,  it  shall  be  presumed  that  it  occurred  in  the  “ons 
course  of  the  employment  and,  where  the  accident  occurred  in  the 
course  of  the  employment,  unless  the  contrary  is  shown,  it  shall  be 
presumed  that  it  arose  out  of  the  employment.  R.S.O.  1900, 

c.  437,  s.  3  (2). 

(3)  Compensation  for  disability  shall  be  computed  and  pay- when com- 
able  from  and  including  the  day  follow  ing  the  day  of  the  accident  CT^'eTom 
or  from  the  date  of  the  disability,  whichever  is  the  later.  1968, 

c  143,  s.  2  (2). 

4.  Employers  in  the  industries  for  the  time  being  included  in  Employers 

Schedule  1  are  liable  to  contribute  to  the  accident  fund  as  .‘.'“.VtTibute 
hereinafter  provided,  but  are  not  liable  individually  to  pay  1,1  ,he 
compensation.  R.S.O.  1900,  c.  437,  s.  4.  fund™' 


(Schedule  1  includes  25  classes,  for  example 


Class  1 
Class  2  - 

Class  3  - 

Class  5  - 

Class  6  - 

Class  7  - 

Class  25  - 


lumbering 
saw-mills 
furniture  makers 
mining 
gravel  pits 

gem  metal  manufacturing 
hospitals  and  offices) 


5.  Employers  in  the  industries  for  the  time  being  included  in  Employers 
Schedule  2  are  liable  individualh  to  pay  compensation  and  Uttllv 
medical  aid.  R.S.O.  1960,  e  437,  s.  O 
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(Schedule  2  includes  railways  and  public  utilities) 


No  action  to  12.  No  action  lies  for  the  recovery  of  compensation  whether  it 
»  payable  by  the  employer  individually  or  out  of  the  accident 
compenaa-  fund,  but  all  claims  for  compensation  shall  be  heard  and  deter¬ 
mined  by  the  Board.  R.S.O.  1960,  c.  437,  s.  13. 


14.  The  provisions  of  this  Part  are  in  lieu  of  all  rights  and  Provision* 
rights  of  action,  statutory  or  otherwise,  to  which  a  workman  or  Hei'ofaii 
the  members  of  his  family  are  or  may  be  entitled  against  the  of 
employer  of  such  workman  for  or  by  reason  of  any  accident  against 
happening  to  him  or  any  industrial  disease  contracted  by  him  on  un|,lo>er 
or  after  the  1st  day  of  January,  1915,  while  in  the  employment  of 
such  employer,  and  no  action  lies  in  respect  thereof.  R.S.O. 

1960,  c.  437,  s.  15. 


1«.  It  is  not  competent  for  a  workman  to  agree  with  his  Right 
employer  to  waive  or  to  forego  any  of  the  benefits  to  which  he  or 
his  dependants  are  or  may  become  entitled  under  this  Part  and 
every  agreement  to  that  end  is  void.  R.S.O.  I960,  c.  437,  s.  17 


to 

compensa¬ 
tion  may  not 
be  waived 


l* — (l)  it  is  not  lawful  for  an  employer,  either  directly  or  Deduction 
indirectly,  to  deduct  from  the  wages  of  any  of  his  workmen  any  n^d^from 
part  of  any  sum  that  the  employer  is  or  may  become  liable  to  pay  waK‘‘s 
to  the  workman  as  compensation  under  this  Part  or  to  require  or 
to  permit  any  of  his  workmen  to  contribute  in  any  manner 
towards  indemnifying  the  employer  against  any  liability  that  he 
has  incurred  or  may  incur  under  this  Part. 

Offence  (2)  Every  person  who  contravenes  any  of  the  provisions  of 

subsection  1  is  guilty  of  an  offence  and  for  every  such  contraven¬ 
tion  is  on  summary  conviction  liable  to  a  fine  of  not  more  than  $50 
and  is  also  liable  to  repay  to  the  workman  any  sum  that  has  been 
so  deducted  from  his  wages  or  that  he  has  been  required  or 
permitted  to  pay  in  contravent  ion  of  subsect  ion  1  R.S.O.  1960, 
c.  437,  s.  19. 
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REHABILITATION 


M.  To  aid  in  getting  injured  workmen  back  to  work  and  Ioa^ 
a'lSlst  ln  leSfienirtg  or  removing  any  handicap  resulting  from  their  3^ 


injuries,  the  Board  may  take  such  measures  and  make  such 
expenditures  as  it  may  deem  necessary  or  expedient,  and  the 
expense  thereof  shall  be  borne,  in  Schedule  1  cases,  out  of  the 
accident  fund  and,  in  Schedule  2  cases,  by  the  employer  individu¬ 
ally,  and  may  be  collected  in  the  same  manner  as  compensation  or 
expenses  of  administration.  1968,  c.  143,  s.  14. 


ACCIDENT  FUND 


denT fund  *2— ( 1 }  An  accident  fund  shu  be  provided  by  contributions 
to  be  made  by  the  employers  in  the  classes  or  groups  of  industries 
fur  the  time  being  included  in  Schedule  1,  and  compensation 
payable  in  respect  of  accidents  that  happen  in  any  industry 
included  in  any  of  such  classes  or  groups  shall  be  paid  out  of  the 
accident  fund. 

&3Kr2in  .  (2)  Notwithstanding  the  generality  of  the  description  of  the 
notto  classes  for  the  time  being  included  in  Schedule  1  none  of  the 
industries  included  in  Schedule  2  shall  form  part  of  or  be  deemed 
to  lie  included  in  any  of  such  classes,  unless  it  Ls  added  to  Schedule 
1  by  the  Board  under  this  Part.  R.S.O.  1960,  c.  437,  s.  82. 

s.iffi, w>nr\  84.  It  is  the  duty  of  the  Board  at  all  times  to  maintain  the 
fu, Mur  accident  fund  so  that  with  the  reserves,  exclusive  of  the  special 

maintained  reserve,  it  will  be  sufficient  to  meet  all  the  payments  to  be  made 

out  of  the  fund  in  respect  of  compensation  as  they  become  payable 
and  so  as  not  unduly  or  unfairly  to  burden  the  employers  in  any 
class  in  future  years  with  payments  that  are  to  be  made  in  those 
years  in  respect  of  accidents  that  have  happened  previously 
R.S.O.  1960,  c.  437,  s.  84. 


•«.— (1)  Subject  to  the  approval  of  the  Lieutenant  C.overnor  Hetui.ooni. 
in  (  ouncil,  the  Board  may  by  regulation  reschedules 

(d)  rearrange  any  of  the  classes  for  the  time  being  included 
in  Schedule  1,  and  withdraw  from  any  class  any  industry 
included  in  it  and  transfer  it  wholly  or  partly  to  any 
other  class  or  form  it  into  a  separate  class,  or  exclude  it 
from  the  operation  of  this  Part; 

(b)  establish  other  classes  including  any  of  the  industries 
that  are  lor  the  time  being  included  in  Schedule  2,  or  are 
not  included  in  any  of  the  classes  in  Schedule  1; 

(r)  add  to  any  of  the  classes  for  the  time  being  included  in 
Schedule  I  any  industry  that  is  not  included  in  any  of 

such  classes; 

(d)  exclude  any  trade,  employment,  occupation,  calling, 
avocation  or  service  from  any  industry  for  the  time 
lieing  included  under  this  Part  or  at  any  time  brought 
under  this  Part. 


Collection 
and  applica¬ 
tion  of 
additional 
percentage 


Merit 

system 


Demerit 

system 


Relief 
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(2)  Where  in  the  opinion  of  the  Board  the  hazard  to  workmen 
in  any  of  the  industries  embraced  in  a  class  is  less  than  that  in 

another  or  others  of  such  industries,  or  where  for  any  other  reason 
it  is  deemed  proper  to  do  so,  the  Board  may  subdivide  the  class 
into  subclasses  or  groups  and,  if  that  is  done,  the  Board  may  fix 
the  percentages  or  proportions  of  the  contributions  to  the  acci¬ 
dent  fund  that  are  to  be  payable  by  the  employers  in  each 
subclass  or  group. 

(3)  Separate  accounts  shall  be  kept  of  the  amounts  collected 
and  expended  in  respect  of  every  class,  subclass  or  group,  but  for 
the  purpose  of  paying  compensation  the  accident  fund  shall, 
nevertheless,  be  deemed  one  and  indivisible. 

(4)  W  here  in  the  opinion  of  the  Board  sufficient  precautions 
have  not  been  taken  for  the  prevention  of  accidents  to  workmen  in 
the  employment  of  an  employer  or  where  the  working  conditions 
are  not  safe  for  workmen  or  where  the  employer  has  not  complied 
with  the  regulations  respecting  first  aid,  the  Board  may  add  to  the 
amount  of  any  contribution  to  the  accident  fund  for  which  the 

employer  is  liable  such  a  percentage  thereof  as  the  Board 
considers  just  and  may  assess  and  levy  the  same  upon  the 
employer. 

(5)  Any  additional  percentage  levied  and  collected  under 
subsection  4  shall  be  added  to  the  accident  fund  or  applied  in 
reduction  of  the  assessment  upon  the  other  employers  in  the  class 
or  subclass  to  which  the  employer  from  whom  it  is  collected 
belongs  as  the  Board  may  determine. 

(6)  Where,  in  the  opinion  of  the  Board,  the  ways,  works, 
machinery  and  appliances  in  any  industry  conform  to  modern 
standards  in  such  manner  as  to  reduce  the  hazard  of  accidents  to  a 
minimum  and  the  Board  is  convinced  that  all  proper  precautions 
are  being  taken  by  the  employer  for  the  prevention  of  accidents, 
and  where  the  accident  record  of  the  employer  has  in  fact  been 
consistently  good,  the  Board  may  reduce  the  amount  of  any 
contribution  to  the  accident  fund  for  which  such  employer  is 
liable.  R.S.O.  I960,  c.  437,  s.  86  (1-6). 

(7)  Where  the  work  injury  frequency  and  the  accident  cost  of 
the  employer  are  consistently  higher  than  that  of  the  average  in 
the  industry  in  which  he  is  engaged,  the  Board,  as  provided  by  the 
regulations,  may  increase  the  assessment  for  that  employer  by 
such  a  percentage  thereof  as  the  Board  considers  just,  and  may 
assess  and  levy  the  same  upon  the  employer,  and  may  require  the 
employer  to  establish  one  or  more  safety  committees  at  plant 
level.  1964,  c.  124,  s.  9;  1968,  c.  143,  s.  18. 

(8)  The  Board,  if  satisfied  that  the  default  was  excusable,  may 
in  any  case  relieve  the  employer  in  whole  or  in  part  from  liability 
under  subsection  4.  R.S.O.  1960,  c.  437,  s.  86  (7). 


A  ppor t  k*i- 
ment  of 
burden  of 

assessment 
to  hazard 
of  business, 
etc. 


Separate 
accounts  to 
be  kept  for 
each  class, 
sulxdass  or 
group 

Power  to 
increase 
amount  of 
assessment 
in  certain 
cases 
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ASSESSMENTS 


IM. — ( 1 )  The  Board  shall  in  every  year  aeeess  and  levy  upon  ». 

the  employers  in  each  of  the  classes  such  percental  of  payroll  or  yu** 
such  other  rate  or  such  specific  sum  as,  allowing  for  any  surplus  or 
deficit  in  the  class,  it  deems  sufficient  to  pay  the  compensation 
during  the  current  year  in  respect  of  injuries  to  workmen  in  the 
industries  within  the  class,  and  to  provide  and  pay  the  expenses  of 
the  Board  in  the  administration  of  this  Fart  for  that  year  or  so 
much  thereof  as  may  not  be  otherwise  provided  for,  and  also  to 
maintain  a  reserve  fund  to  pay  the  compensation  payable  in 
future  years  in  respect  of  claims  in  that  class  for  accidents 
happening  in  that  year,  of  such  an  amount  as  the  Board  considers 
necessary  to  prevent  the  employers  in  future  years  from  being 
unduly  or  unfairly  burdened  with  payments  that  are  to  be  made 
i  those  years  in  respect  of  accidents  that  have  previously 
happened. 

(2)  Such  assessments,  if  the  Board  sees  fit,  may  be  levied  Provisional 
provisionally  upon  the  estimate  of  payroll  given  by  the  employer  levy 
or  upon  an  estimate  fixed  by  the  Board  and,  after  the  actual 
payroll  has  l>een  ascertained,  may  be  adjusted  to  the  correct 
amount,  and  the  payment  of  asset  ments,  if  the  Board  sees  fit, 
may  be  divided  into  instalments.  :  S  O  I960,  c.  437,  s.  98. 


G.  Calabresi,  The  Decision  for  Accidents;  An  Approach 
to  Nonfault  Allocation  of  Costs,  (1964-5) 
78  Harvard  Law  Review  713* 


I.  Introduction 

I  TAKE  it  as  given  that  the  principal  functions  of  “accident 
law”  are  to  compensate  victims  and  reduce  accident  costs. 
Such  incidental  benefits  as  providing  respectable  livelihoods  for  a 
large  number  of  lawyers  and  insurance  agents  are  at  best  benefi¬ 
cent  side  effects.  The  notion  that  accident  law’s  role  is  punishment 
of  wrongdoers  cannot  be  taken  seriously.  Whatever  function  we 
may  wish  to  ascribe  to  punishment  in  criminal  law,  it  simply  will 
not  carry  over  to  civil  accident  suits.  If  the  time-honored,  though 
somewhat  shopworn,  distinctions  between  legal  and  moral  fault 
and  between  damages  and  degree  of  culpability  which  prevail  in 
tort  law  do  not  sufficiently  demonstrate  this  proposition,  then 
surely  the  prevalence  of  insurance  priced  on  the  basis  of  cate¬ 
gories  that  have  little  to  do  with  any  individual  insured’s  “good¬ 
ness”  or  “badness”  must. 

Reduction  of  accident  costs  might  arguably  be  viewed  as  cov¬ 
ering  even  compensation  of  victims.  For  “compensation”  as  an 
aim  means  only  that  it  is  deemed  more  desirable  for  persons 
other  than  the  injured  to  pay  the  costs  of  the  injury.  This  is  be¬ 
cause  if  many  pay  the  cost  of  an  accident  rather  than  one,  or 
even  if  one  pays  it  over  time,  the  social  dislocation  costs  of  the 
accident  may  be  reduced;  1  this  is  the  basis  of  the  theory  of  loss 
spreading.  And  even  if  loss  spreading  means  no  spreading  —  if  it 
means  only  that  the  man  with  the  deeper  pocket  pays  —  the 
ame  cost-reduction  effect  may  be  said  to  exist.  For  when  those 
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who  are  “more  able  to  pay”  pay,  we  believe  that  fewer  secondary 
undesirable  effects  will  occur.® 

Whether  it  is  true  that  fewer  such  undesirable  effects  will  ac¬ 
tually  occur  is  not  certain.  Still,  it  should  not  be  too  surprising 
that  theories  supporting  paying  for  public  perils  like  accidents  by 
taxing  the  rich  to  some  degree  should  find  favor;  our  whole 
structure  of  paying  for  other  public  perils,  like  defense,  is  based 
on  the  assumption  that  fewer  secondary  social  harms  —  costs  — 
will  result  if  the  wealthy  pay  the  greater  proportion  of  the  price. 

But  reduction  of  accident  costs  is  more  commonly  taken  to 
mean  reducing  the  number  of  accidents  or  the  costs  of  admin¬ 
istering  laws  that  deal  with  them.3  To  equate  these  aims  with 
the  savings  that  “compensation  spreading”  may  achieve  would 

be  confusing.  For  this  reason,  compensation  and  reduction  of 
accident  costs  will  be  treated  separately. 

Many  recent  writers  have  tended  to  focus  on  compensation  as 
the  main  purpose  of  accident  law.  Were  this  emphasis  proper, 
there  would  be  no  justification  for  limiting  compensation  to  acci¬ 
dents  and  not  spreading  it  across  the  board  to  illness,  old  age, 
and  all  the  troubles  of  this  planet.  Of  course,  we  do  spread  com¬ 
pensation  beyond  accidents  to  some  extent,  but  it  is  the  fact  that 
we  only  do  it  “to  some  extent”  that  is  crucial.  Why  is  compensa¬ 
tion  for  illness  —  even  in  highly  welfaristic  countries  —  much 
less  complete  than  compensation  for  accidents?  And  why  is  the 
accident  field  kept  a  separate  entity,  where  methods  that  achieve 
a  fair  degree  of  compensation  spreading  are  used,  but  which 
would  be  woefully  inefficient  if  compensation  spreading  were  the 
only  aim?  Surely,  if  the  type  of  cost  reduction  with  which  we  are 
concerned  is  solely  or  principally  that  accomplished  by  diminish¬ 
ing  secondary  costs  —  social  and  economic  dislocations  —  then  a 
generalized  system  of  social  insurance  covering  all  types  of  severe 
injuries  would  be  the  only  efficient  system.4 

The  answer  is  that  accidents  are  not  the  same  as  diseases. 
There  are  ways  to  reduce  the  primary  cost  of  accidents  —  their 
number  and  severity  —  that  can,  indeed  must,  be  an  important 
aim  of  whatever  system  of  law  that  governs  the  field.  One  way  is 
to  discourage  those  activities  that  result  in  accidents  and  to  substi¬ 
tute  safer  ones  for  them.  Another  is  to  encourage  care  in  the 
course  of  an  activity.5  “Activity”  and  “care”  are  not,  of  course, 
mutually  exclusive  categories.  If  “activity”  is  defined  narrowly 
or  if  “care”  is  broadly  viewed,  the  concepts  tend  to  merge.  The 
activity  of  driving  is  not  thought  to  be  careless  although  a  pre¬ 
dictable  number  of  accidents  result  from  it.  Driving  through  a 
busy  intersection  without  brakes  is  careless  and  not  an  activity. 
Between  these  relatively  dear  cases  the  distinction  becomes  more 
difficult,  as,  for  example,  navigating  without  radar.  In  addition, 
au  activity  may  properly  be  defined  as  the  doing  of  something  by 

an  actuarial  class,  which  may  tend  to  do  it  carelessly.  Treating 
the  problems  of  accident  law  in  terms  of  activities  rather  than  in 
terms  of  careless  conduct  is  the  first  step  toward  a  rational 
system  of  resource  allocation.  The  question  is  to  what  extent  an 
economically  rational  system  is  our  goal. 

\ 
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II.  The  Nature  of  the  Decision  for  Accident* 

Our  society  is  not  committed  to  preserving  life  at  any  cost.  In 
its  broadest  sense,  this  rather  unpleasant  notion  should  be  ob¬ 
vious.  Wars  are  fought.  The  University  of  Mississippi  is  inte¬ 
grated.  But  what  is  more  interesting  to  the  study  of  accident  law, 
though  perhaps  equally  obvious,  is  that  lives  are  used  up  when 
the  quid  pro  quo  is  not  some  great  moral  principle  but  “conven¬ 
ience.”  Ventures  are  undertaken  that,  statistically  at  least,  are 
certain  to  cost  lives.  Thus,  we  build  a  tunnel  under  Mont  Blanc 
because  it  is  essential  to  the  Common  Market  and  cuts  down  the 
traveling  time  from  Rome  to  Paris,  though  we  know  that  about 
a  man  per  kilometer  of  tunnel  will  die.  We  take  planes  and  cars 
rather  than  safer,  slower  means  of  travel.  And  perhaps  most 
telling,  we  use  relatively  safe  equipment  rather  than  the  safest 
imaginable  because  —  and  it  is  not  a  bad  reason  —  the  safest 
costs  too  much.8 

Of  course,  it  is  rarely  known  who  is  to  die.  Indeed,  in  the 
uncustomary  case  of  an  individual  —  a  known  individual  rather 
than  a  statistical  unknown  —  in  a  position  of  life  or  death,  we 
are  apt  to  spend  very  much  more  to  save  him  than  in  any  con¬ 
ceivable  money  sense  he  is  wo;  1  And  while  I  do  not  doubt  this 
is  as  it  should  be,  it  seems  odd  ti  t  ve  should  refuse  to  apply  the 
same  standards  of  “value  beyond  any  price”  when  we  deal  with 
the  same  man’s  life  as  part  of  a  statistic.  But  odd  or  not,  it  is  the 
case. 

A  decision  balancing  lives  against  money  or  convenience  when 
made  in  the  broadest  terms  is  not  purely  an  economic  one.  The 
decision  whether  the  Mont  Blanc  tunnel  is  worth  building  is  not 
based  solely  on  whether  the  revenue  received  from  tolls  through 
the  completed  tunnel  will  pay  for  the  construction  costs,  includ¬ 
ing  compensation  of  the  killed  and  maimed.  Neither  is  the  deci¬ 
sion  whether  to  allow  prostitution  based  solely  on  whether  it  can 
pay  its  way.  Such  a  pure  free  enterprise  solution  has  never  been 
acceptable.  It  was  in  fact  rejected  by  even  the  most  classical  of 
classical  economists,  though  they  felt  it  necessary  to  explain  the 
rejection  in  terms  of  a  theory  that  is  as  narrow  or  broad  as  any 
society,  welfaristic  or  free  enterprise,  cares  to  make  it.7  The 
teal  issue,  whether  or  not  expressed  in  terms  of  these  economists’ 
“hidden  social  costs”  or  “hidden  social  savings”  theory,  is  how 
often  a  decision  for  or  against  an  activity  is  to  be  allowed  regard¬ 
less  of  whether  it  can  pay  its  way.  Such  decisions  operate,  on  the 
one  hand,  to  create  subsidies  for  some  activities  that  could  not 
survive  in  the  market  place,  and  on  the  other,  to  bar  some  activ¬ 
ities  that  can  more  than  pay  their  way.  The  frequency  with  which 
decisions  to  ignore  the  market  are  made  tells  something  about  the 
nature  of  a  society  —  welfare  or  laissez-faire.  What  is  clear  is 
that  in  virtually  all  societies  such  decisions  to  overrule  the  market 
are  made,  but  are  made  only  sometimes. 

Characteristically,  in  the  field  of  accident  law  the  decision 
whether  or  not  to  take  lives  in  exchange  for  money  or  conven¬ 
ience  is  sometimes  made  politically  or  collectively  without  a  bal¬ 
ancing  of  the  money  value  of  the  lives  taken  against  the  money 
price  of  the  convenience,  and  sometimes  made  through  the  market 
on  the  basis  of  such  a  value.  The  reasons  for  this  varying  ap¬ 
proach  are  not  entirely  reasons  of  principle.  Great  moral  issues 
lend  themselves  to  political  determination.  These  questions  must 
necessarily  be  decided  in  whatever  political  way  our  society 
chooses  to  decide  moral  questions.  But  “rotary  mowers  versus 
reel  mowers,”  “one  method  of  making  steel  as  against  another” 
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are  questions  difficult  of  collective  decision.  For  one  thing,  they 
occur  too  frequently.  Every  choice  of  product  and  use  hides 
within  it  a  decision  regarding  safety  and  expense.  The  dramatic 
cases  we  resolve  politically.  We  ban  the  general  sale  of  fireworks 
regardless  of  the  ability  or  willingness  of  the  manufacturer  to 
pay  for  all  of  the  injuries  that  result.  But  we  cannot  deal  with 
all  issues  involved  in  all  activities  through  the  political  process. 

'  For  most,  the  marketplace  serves  as  the  rough  testing  ground.  A 
manufacturer  is  free  to  employ  a  process  even  if  it  occasionally 
kills  or  maims  if  he  is  able  to  show  that  consumers  want  his 
product  badly  enough  to  enable  him  to  compensate  those  he  in¬ 
lures  and  still  make  a  profit.  Economists  would  say  that  except 
in  those  few  areas  of  collective  decision,  this  is  the  best  way  to 
decide  if  the  activity  is  worth  having. 

All  this  is  just  saying,  in  a  slightly  different  way,  that  one  of 
the  functions  of  accident  law  is  to  reduce  the  cost  of  accidents, 
by  reducing  those  activities  that  are  accident  prone.  Activities 
are  made  more  expensive,  and  thereby  less  attractive,  to  the  ex¬ 
tent  of  the  accidents  they  cause.  In  the  extreme  cases  they  are 
priced  out  of  the  market:  the  market  mechanism  may  thus  elim¬ 
inate  an  otherwise  useful  activity  because  it  maims  too  many. 

Since  the  smallest  practical  subdivision  of  an  activity  has  been 
defined  as  larger  than  any  particular  mode  of  conduct  that  might 
be  characterized  as  faulty,  it  might  at  this  point  be  contended 
that  it  is  throwing  out  the  baby  with  the  bath  to  aim  at  deterrence 
v  of  activities  rather  than  simply  trying  to  eliminate  conduct  that 
is  responsible  for  accidents.  Why  not  forbid  talking  while  driving 
through  busy  intersections  rather  than  seek  to  deter  driving  gen¬ 
erally?  Why  discourage  perfectly  useful  activities  when  there  is 
available  an  accident  law  based  on  fault,  which  ferrets  out  partic¬ 
ular  undesirable  conduct? 

Such  questions  assume  two  things:  that  we  can  define  the  un¬ 
desirable  conduct  that  is  responsible  for  accidents  apart  from  the 
cost  of  accidents  it  causes,  and  that  we  deter  it  through  the  cur¬ 
rent  system  of  accident  law  based  on  fault.  The  first  of  these 
propositions  is  not  totally  unreasonable.  There  are  acts  or  activ¬ 
ities  that  we  would  bar  in  our  society  regardless  of  the  willingness 
of  the  doer  to  pay  for  the  harm  they  cause.  It  is  these  that  we 
call  “useless”  8  and  feel  that  there  is  no  societal  loss  in  deterring 
them  specifically.  But  certainly  even  if  some  such  activities  can 
be  isolated,  there  are  a  great  many  other  activities  whose  unde¬ 
sirability  consists  only  in  the  fact  that  they  result  in  accidents 
and  then  only  to  the  extent  that  people  would,  if  they  knew  the 
costs  of  these  accidents,  prefer  to  abstain  from  the  activity  rather 
than  pay  those  costs.  I  think  the  discussion  of  “decisions  for 
accidents”  has  shown  that  much. 

Those  acts  or  activities  that  we  call  “useless”  fall  into  two 
categories.  The  first  comprises  those  in  which  the  doer  has  suffi¬ 
cient  control  over  the  deed  so  that  criminal  penalties  are  appro¬ 
priate.  If  these  penalties  are  properly  set,  they  must  inevitably 
do  a  better  job  of  deterrence  than  the  fault  system.  The  second 
comprises  those  in  which  the  doer  has  such  insufficient  control 
that  criminal  penalties  are,  under  our  system,  deemed  inappro¬ 
priate.  How  many  acts  or  activities  actually  fall  in  this  category 
is  doubtful,  but  it  is  certainly  as  to  these  that  the  traditional  fault 
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system  may  be  relevant.  The  question  then  isr  Can  we  not  deter 
these  acts  or  activities  more  effectively  than  through  a  system  of 

fault  liability  which,  together  with  insurance,  merely  raises  some¬ 
what  the  cost  to  those  who  as  an  actuarial  class  tend  to  do  these 
acts  or  activities?  I  suggest,  and  it  is  not  a  particularly  original 
suggestion,  that  a  system  of  noninsurable  tort  fines  assessed  on 
the  individual  doer  of  the  “useless”  act,  together  with  general 
nonfault  liability,  wrould  do  a  far  better  job  of  deterring  valueless 
activities  of  this  type. 

This  leaves  those  acts  or  activities  that,  as  a  society,  we  are 
unprepared  to  call  valueless  —  those  activities  that,  subject  to 
some  subsequent  political  reconsideration  and  modification,  we 
want  to  permit  to  the  extent  that  they  can  pay  for  their  accident 
costs.  I  would  suggest,  though  it  is  not  crucial  to  my  analysis, 
that  these  comprise  the  bulk  of  the  decisions  as  to  accidents. 
Despite  Learned  Hand’s  formulation  that  negligence  is  a  balanc¬ 
ing  of  the  “danger  of  an  activity”  against  what  must  usefully  be 
given  up  to  avoid  that  danger,9  it  is  altogether  too  clear  that  a 
system  of  fault  liability  is  designed  to  deal  only  with  “useless” 
conduct  and  not  with  the  more  subtle  interests  involved  in  meas¬ 
uring  the  value  and  danger  of  an  activity.  If  using  a  threshold  of 
terrazzo  is  not  deemed  careless,  th  n  a  system  based  on  fault  —  as 
an  all-or-nothing  proposition  —  ill  have  no  effect  whatever  on 
this  activity.10  The  best  way  we  can  establish  the  extent  to  which 
we  want  to  allow  such  activities  is  by  a  market  decision  based  on 
the  relative  price  of  each  of  these  activities  and  of  their  substi¬ 
tutes  when  each  bears  the  costs  of  the  accidents  it  causes.  This 
can  be  done  by  a  system  of  nonfault  enterprise  liability,  a  system 
that  assesses  the  costs  of  accidents  to  activities  according  to  their  i 
-involvement  in  accidents.  By  contrast,  our  fault  system,  with 
msurance,  assesses  the  cost  of  an  activity  not  according  to  the  > 
number  of  accidents  it  causes  but  according  to  the  number  of  | 
accidents  it  causes  in  which  certain  predetermined  indicia  of  fault 
can  be  attributed  to  it.  This  results  in  a  deterrence  of  only  faultily 
caused  accidents  in  an  area  where  by  hypothesis  we  are  interested 
in  deterring  activities  not  because  of  some  moral  implications  but 
because  of  the  accidents  they  cause. 

It  follows  from  the  above  that  the  job  of  accident  deterrence 
can  be  done  more  efficiently  through  criminal  and  semicriminal 
penalties  aimed  at  useless  conduct,  plus  nonfault  enterprise  liabil¬ 
ity,  than  under  a  fault  liability  system.  Two  all-important  cau¬ 
tions  remain,  however.  The  first  is  that  we  must  know  how  to 
allocate  the  cost  of  accidents  among  competing  accident-causing 
activities.  Unless  we  have  some  way  of  deciding  whom  to  burden 
with  what  part  of  the  cost,  the  market  will  not  help  much  in 
deterring  the  accident-causing  activity.  The  second  problem  is 
no  less  puzzling.  Even  if  we  know  what  activity  causes  what 
accidents,  it  is  not  enough  to  say  we  will  discourage  that  activity 
by  making  it  bear  the  cost  of  that  accident.  For  we  must  decide 
v  hat  the  cost  of  an  accident  is.  And  this  is  not  as  simple  as  it 
seems.  Is  it  the  economic  loss,  is  it  pain  and  suffering,  or  is  it  the 
price  needed  to  buy  a  willing  victim?  If  the  market  is  to  tell  us 
whether  we  want  an  activity  despite  its  accident  costs,  we  have 
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to  put  in  approximately  the  right  costa.  It  ia  these  two  crucial 
questions  that  I  want  to  consider  next,  in  reverse  order. 


III.  What  Costs  Should  Be  Included 

Assuming  the  activity  responsible  for  an  accident  is  in  every 
case  knowable,  the  first  problem  is  to  determine  the  cost  of  the 
accident.  The  task  is  simplified  when  the  only  costs  are  economic 
ones  —  that  is,  costs  such  as  property  damage  that  are  calculable 
in  terms  of  market  values.  Although  problems  in  determining 
exact  cost  persist,  there  is  at  least  no  argument  as  to  the  subject 
of  the  computation.  Indeed,  if  economic  damages  were  the  only 
costs  of  accidents  there  would  be  no  objection  to  complete  market 
rule.  If  building  a  tunnel  under  Mont  Blanc  would  cost  X  mil¬ 
lion  lire  in  property  damages  —  and  only  in  property  damages  — 
the  enterprise  would  be  deemed  desirable  if  it  remained  attractive 
to  investors  who  took  these  costs  into  account. 

An  exception  to  letting  the  market  prevail  would  arise  in  areas 
where  a  component  of  the  damage  involves  some  noneconomic 
values.  Thus,  before  a  “nuisance”  that  can  pay  its  damages  is 
allowed  to  continue,  a  political  or  judicial  decision  that  it  is 
worthwhile  must  be  reached.  A  market  test  of  whether  the  activ¬ 
ity  can  pay  for  the  property  it  destroys  does  not  demonstrate  that 
it  could  pay  for  the  noneconomic  value  it  destroys.12 

There  are  three  ways  of  determining  whether  an  activity  ought 
to  be  allowed  to  destroy  noneconomic  values:  political  or  judicial 
judgment  (the  government  should  have  eminent  domain  powers; 
the  Mont  Blanc  tunnel  is  desirable  but  must  pay  its  economic 
damage  costs) ;  market  judgment  based  on  a  rough  conversion  of 
noneconomic  values  into  dollar  amounts  (let  the  jury  decide  the 
cost  of  pain  and  suffering,  as  well  as  of  work  hours  lost;  if  the 
tunnel  can  pay  for  it,  let  the  tunnel  be) ;  or  a  combination  of  the 
two.  Thus,  there  may  in  some  cases  be  a  political  decision  that 
if  an  activity  meets  the  market  costs  of  some  or  all  of  its  non¬ 
economic  damage  costs  (as  estimated  by  a  jury)  it  is  sufficiently 
worthwhile  to  be  allowed.  In  other  cases  the  judgment  might  be 
'  &at  although  an  activity  meets  all  of  these  noneconomic  costs  as 

best  estimated,  it  still  ought  to  be  barred  simply  because  it  barely 
meets  these  and  the  activity  is  not  considered  good  enough  in  the 
face  of  our  distrust  of  a  jury’s  estimate  of  these  noneconomic 
values. 

In  fact,  of  course,  we  use  all  three  methods  in  varying  degrees 
and  in  varying  areas.  It  is  worthwhile  to  consider  a  little  more 
closely  the  nature  of  these  mixed  determinations  of  what  is  prop¬ 
erly  the  “cost”  of  an  accident.  Admittedly,  confusion  in  making 
such  determinations  is  engendered  by  a  perhaps  irrelevant,  but 
humanly  overwhelming,  factor  —  compensation.  I  say  that  this 
is  perhaps  irrelevant  for  there  is  no  reason  —  a  priori  —  why 
whether  a  man  gets  compensation  for  pain  and  suffering  should 
be  tied  to  whether  the  activity  that  caused  the  accident  should  be 
made  to  pay  the  costs.  Pain  and  suffering  damages  could  be  col¬ 
lected  and  not  given  to  victims,  or  might  not  be  collected  from 
accident  causers  and  yet  paid  out  to  victims  from  a  social  insur- 
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ance  fund.  The  question  whether,  in  terms  of  achieving  the 
proper  “allocation  of  resources”  (the  proper  degree  of  deterrence 
of  accident-causing  activities),  it  is  socially  desirable  to  make  the 
activity  pay  for  the  pain  and  suffering  it  causes  is  logically  sep¬ 
arate  from  the  question  whether  some  money  equivalent  of  pain 
and  suffering  is  to  be  shifted  or  left  as  chance  makes  it  fall.13 

Assuming  that  the  problems  of  compensation  and  allocation  of 
burdens  can  be  separated,  the  problem  of  what  cost  an  activity 
should  bear  must  be  approached  in  terms  of  the  function  of  cost 
allocation  in  deterring  accident-causing  activities.  The  function 
is  not  to  abolish  all  accident-causing  activities.  Rather  it  is  to 
cause  the  price  of  products  or  activities  more  nearly  to  reflect 
their  costs.  In  other  words  the  accident  costs  of  making  widgets 
out  of  aluminum  are  to  be  put  on  aluminum  widgets,  and  the 
accident  costs  of  making  widgets  out  of  steel  are  to  be  put  on  steel 
widgets,  so  that  the  nation  of  buyers  can  decide,  on  the  basis  of  a 
full  picture  of  what  it  costs  to  have  each,  how  many  of  each  are 
desired. 

I  have  elsewhere  described  the  ethical  and  economic  postulates 
that  underlie  the  notion  that  e  best  product  mix  is  achieved 
when  production  decisions  are  .nade  on  the  basis  of  consumer 
choices  grounded  on  prices  that  reflect  the  costs  —  including  the 

accident  costs  —  of  competing  products.14  I  have  also  pointed 
out  that  by  and  large  we  are  still  committed  to  these  ethical  and 
economic  postulates.  I  shall  not  repeat  that  discussion  here.  It  is 
enough  for  this  article  to  assume  arguendo  that  the  best  product 
and  activity  mix  will  be  achieved  if  prices  of  goods  and  activities 
reflect  what  we  feel  are  the  true  costs  they  impose  on  society. 

This  assumption  underlies  a  determination  of  (a)  what  the 
costs  of  an  accident  are,  and  (b)  whether  an  activity  will  be  al¬ 
lowed  (i)  if  it  meets  its  economic  costs,  (2)  if  it  meets  both 
economic  and  noneconomic  costs,  or  (3)  only  if  it  can  “buy  a 
willing  victim.”  It  describes  a  system  in  which  the  costs  that 
people  feel  to  be  relevant  to  the  decision  between  aluminum  and 
steel  widgets  must  be  included  in  the  costs  of  manufacturing 
each. 

For  example,  suppose  that  my  Electromobile  is  destroyed 
in  an  accident.  Although  its  market  value  was  only  one  hundred 
dollars,  I  had  a  great  sentimental  attachment  to  it  because  my 
Aunt  Euphoria  gave  it  to  me.  Ought  the  price  of  driving  to  reflect 
the  destruction  of  this  sentimental  value?  Do  we  feel  in  choosing 
between  driving  and  riding  trains  that  the  fact  that  driving  —  let 
us  assume  —  destroys  more  of  such  sentimental  values  than 
trains  is  something  about  which  we  wish  to  know?  Is  it  some¬ 
thing  we  wish  so  strongly  to  know  about  to  go  through  the  ex¬ 
pense  of  estimating  it  in  a  thousand  and  one  accidents  in  order 
to  have  it  become  a  part  of  the  relative  price  difference  between 
driving  and  riding? 

Silly  as  this  example  may  be,  it  has  the  virtue  of  demonstrating 
that  certain  types  of  noneconomic  damages  are  not  normally 
treated  as  costs.  Others,  like  pain  and  suffering,  are  taken  into 
account  when  assessing  the  cost  of  an  accident.  The  line  between 
them  is  drawn  by  some  form  of  collective  judgment.  When  the 
expense  of  estimating  the  cost  to  society  of  some  species  of  non¬ 
economic  damage  is  thought  reasonable,  then  that  cost  is  com¬ 
puted  and  entered  into  the  relative  price  of  activities. 
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'  The  process  of  computation  that  has  been  adopted  indicates  a 
f;  certain  lack  of  faith  in  the  accuracy  of  a  translation  of  noneco- 
£  Domic  values  into  dollar  amounts.  First,  a  political  or  judicial 
^..decision  is  made  as  to  what  kinds  of  costs  are  not  worth  bothering 
*ith.  Then,  a  jury,  often  thought  to  be  the  institution  most  likely 
reflect  collective  judgment,  evaluates  in  each  case  what  the 

nonmoney  costs  are  worth.  Thus,  we  allow  an  ad  hoc  reexamina¬ 
tion  of  the  political  decision.15  The  limitations  that  necessarily 
inhere  in  this  rather  haphazard  way  of  deciding  what  are  real 
costs  and  their  amount,  as  well  as  the  fact  that  the  choice  must 
be  influenced  by  the  expense  of  evaluating  these  nonmoney  costs, 
go  far  toward  explaining  why  the  market  is  only  allowed  to  op¬ 
erate  to  a  limited  extent  in  deciding  for  or  against  accidents. 

The  nonmoney  value  of  my  home  destroyed  when  International 
Phtui  Works  —  an  alleged  nuisance  —  renders  it  unlivable  may 
be  real  enough.  But  this  should  not  be  considered  when  the  cost 
of  evaluation  is  so  great  that  the  relative  price  of  Phtuinuts  would 
be  biased  more  by  including  it  than  by  leaving  it  out.16  The  only 
alternative  is  to  try  to  decide  at  the  beginning,  collectively, 
whether  Phtuinuts  could  pay  for  this  value  ignoring  the  cost  of 
evaluation.  In  a  real  sense  this  is  what  we  do  when  we  decide 
that  the  Phtui  Works,  though  a  nuisance,  will  not  be  enjoined 
but  only  be  made  to  pay  economic  damages.  This  may  also  be 
what  we  decide  when  we  prohibit  some  accident-causing  activ¬ 
ities  though  they  can  pay  their  economic  costs,  and  even  perhaps 
the  estimated  dollar  value  of  pain  and  suffering. 

Needless  to  say,  many  decisions  are  in  the  other  direction. 
Driving  is  allowed  if  drivers  can  pay  economic  loss  plus  a  large 
measure  of  noneconomic  loss.  Although  the  activity  does  not  even 
then  bear  the  full  measure  of  its  cost,  the  additional  computation 
is  simply  too  expensive-  to  undertake.  It  is  assumed  —  decided 
collectively  —  that  to  the  extent  that  these  nonincluded  losses  are 
greater  than  in  competing  activities,  driving  is  of  sufficiently 
greater  uncomputed  noneconomic  value  to  cover  them.17 


IV.  What  Is  a  Cost  of  What  Activity 

The  difficulty  of  deciding  which  costs  are  relevant  is  painfully 
apparent.  When  compounded  with  the  problem  of  deciding  what 
costs  are  allocable  to  which  activity,  the  game  of  deterring  com¬ 
peting  accident-causing  activities  by  making  their  prices  reflect 
their  full  cost  and  letting  the  market  decide  may  well  seem  not 
worth  the  candle.  Why  is  it  sometimes  thought  that  a  heart  attack 
is  caused  by  an  automobile  accident  and  sometimes  by  the  vic¬ 
tim’s  occupation?  Is  a  pedestrian-auto  accident  to  be  attributed 
to  driving  or  walking?  Despite  their  familiar  ring,  these  questions 
are  not  meant  to  herald  a  metaphysical  search  for  ultimate  causes. 
Rather  they  must  be  approached  in  terms  of  a  “social  cost  ac¬ 
counting”  system,18  in  which  activities  are  made  to  bear  their 
costs  in  pursuit  of  sounder  resource  allocation. 

The  methodology  involved  in  finding  the  accident  costs  of  an 
activity  is  deceptively  simple.  The  cost  of  any  activity,  A,  in¬ 
cludes  the  sum  of  the  cost  of  accidents  in  which  A  alone  is 
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Involved  and  some  part  of  the  cost  of  all  other  accidents  in  which 
A  is  involved  with  other  activities.  Solving  the  problem  is  more 
complex.  A  solution  requires  that  criteria  be  evolved  for  appor¬ 
tioning  the  cost  of  an  accident  among  those  activities  that  caused 
it.  There  is  no  formula  for  allocating  the  cost  of  an  accident 
among  the  activities  involved,  as  there  is  no  such  formula  for 
allocating  overhead  costs  among  activities  that  share  the  same 
facilities.  One  is  reduced  to  making  guesses  in  light  of  the  goals 
of  the  system,  as  do  cost  accountants  and  regulatory  agencies. 
When  the  system  extends  to  the  whole  of  society,  the  goals  be¬ 
come  harder  to  define  and  the  guess  more  open  to  error.  A  cost 
accountant  for  an  oil-drilling  company  need  not  study  the  effect 
on  the  rest  of  the  economy  of  buying  extra  equipment  needed  to 
recover  gas  as  well  as  oil.  A  student  of  accident  law  cannot  a 
P  'ri  neglect  the  effects  of  discouraging  driving  on,  for  example, 
walking,  busing,  and  cycling. 

A.  Bargaining  Situations 

There  are,  happily,  some  situations  in  which  it  will  not  matter 
j  which  of  two  activities  initially  bears  the  cost  of  an  accident  since 

ultimately  the  cost  will  affect  the  behavior  of  both.  In  theory, 
these  are  all  the  situations  in  wh'.h  the  two  or  more  possible 
accident-causing  activities  are  related  by  bargaining.19 

Thus,  in  theory,  and  to  use  an  example  from  most  basic  torts 
books,  it  ultimately  makes  no  difference  whether  the  dock  owner 
or  the  shipowner  in  Vincent  v.  Lake  Erie  Transp.  Cor0  is  held 
liable  for  damage  to  the  dock  caused  by  an  unexpected  storm.  If 
the  shipowner  is  liable,  dockage  fees  will  be  less;  if  the  dock 
owner  is  liable,  dockage  fees  will  be  more.  In  either  case  the 
extent  to  which  each  activity  ultimately  bears  the  loss  depends 
on  its  bargaining  power  with  the  other  —  essentially  on  how 
easily  the  other  can  find  a  cheaper,  because  less  accident-prone, 
substitute.  If  the  loss  is  put  on  ships,  the  ships  will  tend  to  min¬ 
imize  their  losses  by  going  to  safer  docks,  until  unsafe  dock 
owners  have  cut  their  prices  sufficiently  to  make  using  them  and 
bearing  accident  costs  as  cheap  as  using  safer  docks.  If  the  dock 
owners  bear  the  loss  they  will  minimize  it  by  installing  safety 
devices  until  it  becomes  cheaper  to  pay  for  the  accidents  rather 
than  installing  more  safety  devices.  The  same  will  apply  in  re¬ 
verse  if  the  cheapest  way  to  avoid  the  loss  is  to  make  safer  ships. 
In  any  event,  the  least  expensive  way  to  minimize  the  loss  will  be 
sought  out  and  used  whichever  of  the  two  is  initially  liable. 

This  kind  of  argument  can  be  made  with  varying  degrees  of 
realism  in  any  bargaining  situation.  Should  the  cost  of  industrial 
accidents  be  put  on  workers  or  on  their  employers?  Should  the 
cost  of  rotary  as  against  feel  lawn  mowers  be  borne  by  the  manu¬ 
facturers  or  the  users?  Theoreticians  will  insist  that  in  terms  of 
“general”  deterrence  of  accident-prone  activities  it  makes  no  dif¬ 
ference  either  way."’  In  fact,  of  course,  it  can  make  a  great  deal 
of  difference,  but  for  reasons  that  do  not  require  us  to  answer  the 
broader  question  of  “what  costs  belong  to  what  activities.” 

The  first  reason  or  the  difference  is  that  one  of  the  two  actors 
may,  in  practice,  be  far  better  able  than  the  other  to  evaluate 
the  accident  risk,  that  is,  the  expected  accident  costs.  And  if  this 
is  the  case,  his  activity  is  the  more  suitable  one,  in  terms  of  deter¬ 
rence  of  accident-prone  activities,  to  bear  the  initial  loss.  If 
individual  purchasers  are  made  to  bear  the  cost  of  rotary  mo^er 
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accidents  and  Invariably  underestimate  their  likelihood,  they 
will  not  purchase  a  substitute  mower  that  seems  more  expensive. 

Presumably,  the  rotary  mower  industry,  on  the  other  hand,  knows 
pretty  clearly  the  expected  cost  of  using  mowers  in  any  given 
year;  and  by  putting  the  cost  directly  on  the  industry,  individuals 
are  made  aware  of  these  costs  and  are  better  able  to  make  the 
appropriate  choice  for  or  against  accidents.  To  the  extent  that 
they  choose  against  accidents  (against  the  higher-priced  mowers, 
reflecting  the  accidents),  pressure  will  then  exist  on  the  mower 
companies  to  develop  safety  devices. 

The  second  reason  is  that  it  may  not  cost  the  two  parties  the 
same  amount  to  insure  against  the  loss.  If  the  loss  is  placed  on 
the  party  for  whom  insurance  is  less  available  or  more  expensive, 
a  false  cost  —  the  excess  cost  of  his  insuring  —  will  be  made  a 
part  of  the  price  of  the  goods.  Self-insurance  does  not  modify 
this;  it  only  suggests  that  occasionally  one  of  the  parties  is  suffi¬ 
ciently  large  so  that  noninsurance  is  the  cheapest  alternative. 
Once  again  the  choice  of  loss  bearers  depends  on  which  of  the 
two  parties  to  the  bargain  can  inject  the  cost  into  the  price  of  the 
goods  or  service  most  cheaply. 

The  third  reason  is  somewhat  more  complex.  If  placing  the 
loss  on  one  of  the  two  parties  to  the  bargain  results  in  all  or  part 
of  the  loss  being  removed  from  both  of  the  parties  and  placed  on 
totally  unrelated  parties,  then  such  placing  of  loss  is  undesirable. 
For  example,  if  placing  the  cost  of  a  rotary  mower  accident  on 
the  user  resulted,  for  political  or  social  reasons  based  on  a  desire 
to  compensate,  in  the  loss  being  paid  for  by  the  government  out 
of  general  social  insurance,  such  loss  allocation  would  tend  to 
frustrate  the  proper  choice  for  or  against  rotary  mowers.  If 
placing  the  loss  on  the  mower  company  instead  did  not  result  in 
such  an  externalization,  there  would  be  a  clear  reason  for  placing 
the  loss  on  the  mower  company. 

The  classic  example  of  all  this  is,  of  course,  industrial  acci¬ 
dents.  It  did  make  a  difference  in  terms  of  accident  deterrence 
(despite  the  theoreticians  of  the  time)  whether  industrial  acci¬ 
dents  were  charged  first  to  workers  or  to  industry.  This  was  not 
because  “metaphysically”  industry  always  was  more  the  cause 
.  of  the  accidents  than  workers,  but  because  industry  could  insure 
tttore  cheaply  than  the  workers  and  was  better  informed  on  what 
tbe  costs  of  accidents  would  be,  and  because  placing  the  loss  on 
the  workers  would  most  likely  have  resulted  in  externalizing  part 
'K  it  from  both  workers  and  industry.  Placing  the  loss  on  industry 
therefore  better  enabled  us  to  minimize  accident  losses  by  an  ap¬ 
propriate  choice  for  or  against  accidents.22 

The  theoretician  will  object  that  the  placing  of  such  costs  aris¬ 
ing  from  a  bargaining  situation  on  anyone  but  the  ultimately  in¬ 
jured  party  is  in  fact  compelling  the  ultimately  injured  party  to 
insure  himself  against  that  accident.  He  will  argue  that  the  user 
of  rotary  mowers  might  find  it  cheaper  not  to  have  the  company 
that  manufactures  such  mowers  pay  for  any  accident  costs  to 
him,  because  he  is  a  careful  user  and  therefore  the  accident  risk 
to  him  would  be  less  than  the  average  accident  costs  reflected  in 
the  price.  Or  he  might  assert  that  he  is  a  user  to  whom  a  toe 
means  less  than  to  most,  and  that  therefore,  when  the  price  of 
mowers  to  him  reflects  the  average  cost  of  the  average  toe,  he  is 
overpaying.23 
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To  some  extent  this  is  of  course  true.  The  choice  to  self-insure, 
or  to  insure  in  other  ways,  is  removed  from  the  ultimately  injured 
party  when  in  a  bargaining  situation  the  original  cost  is  pat  on 
the  other  party.  But  the  reverse  is  equally  true,  because  there  is 
nothing  “ultimate”  about  who  is  the  ultimately  injured  party. 
Thus,  if  the  initial  cost  of  mower  accidents  is  put  on  the  users, 
the  manufacturers  of  mowers  are  as  forced  to  insure  with  the 
users  as  the  users  would  be  forced  to  insure  with  the  manufac¬ 
turers  if  the  cost  were  put  on  the  manufacturers.  And  the 
same  problems  of  overcharging  the  more  “careful”  manufacturer 
through  such  compulsory  insurance  exist  as  did  in  the  reverse 
situations.  In  fact,  if  there  is  a  significant  difference  in  the  acci¬ 
dent  potential  of  one  user  from  another,  the  cost  of  the  product 
to  him  will  reflect  that  difference,  even  if  the  original  cost  is  not 
put  on  him.24 

The  best  we  can  do,  then,  in  a  bargaining  situation  is  to  place 
the  original  cost  on  the  party  to  the  bargain  whose  actuarial  class 
can  best  evaluate  the  risk  of  such  costs  in  the  future.25  There  will 
be  many  situations  in  which  it  will  not  matter  because  both  sides 
of  the  bargain  are  equally  informed.  There  will  be  others  in 
which  it  is  very  hard  to  say  which  side  is  better  informed  and 
other  considerations  such  as  spc  :ific  deterrence,  or  compensation, 
will  rule  because  general  det  :  e  gives  no  guide  or  does 
not  make  sufficient  difference.  But  there  are  many  situations  in 
which  it  seems  that  a  difference  does  exist,  and  here  we  can  expect 
liability  to  be  placed  on  the  better  informed  party.  Workmen’s 
compensation  and,  to  a  lesser  extent,  the  dichotomy  between  re¬ 
spondeat  superior  and  the  independent  contractor  rule  are  ex¬ 
amples  of  this  choice. 

Recently,  it  has  been  ably  argued  that  the  same  reasoning  may 
apply  in  a  great  variety  of  situations  in  which  a  bargaining  or 
contractual  relationship  does  not  exist  between  the  potential  orig¬ 
inal  bearers  of  the  accident  cost.28  The  argument  runs  that  if 
the  cost  of  a  factory-smoke  nuisance,  for  instance,  is  put  on  the 
homeowner  rather  than  on  the  factory,  and  the  cheapest  way  to 
avoid  this  cost  is  not  for  the  homeowner  to  move  or  wear  a  gas¬ 
mask  but  is  for  the  factory  to  install  a  smoke-clearing  device  or 
cut  down  production,  the  homeowner  will  pay  the  factory  to  do 
this.  On  the  other  hand,  if  the  cost  is  originally  put  on  the  factory, 
and  the  best  way  to  minimize  the  loss  is  to  get  the  homeowners 
to  move,  the  factory  will  find  it  cheaper  to  pay  for  such  a  move 
rather  than  to  cut  down  production.  Either  way,  it  is  argued,  the 
market  will  find  the  cheapest  way  to  deter  or  minimize  the  loss. 
And  while  there  may  be  some  difference  in  the  end  as  to  who  is 
richer  and  who  is  poorer,  in  terms  of  general  cost  deterrence  the 
same  results  will  be  achieved  whoever  bears  the  initial  loss.27 

The  argument  is  essentially  that  a  bargaining  relationship  can 
always  be  established  between  the  original  loss  bearer  and  the 
party  best  able  to  minimize  the  loss.  In  a  perfect  world  such  a 
bargaining  relationship  will  always  result  in  the  appropriate  min¬ 
imization  of  the  loss.28 

The  first  problem  with  this  view,  and  one  fully  recognized  by 
its  author,29  is  that  it  costs  money  to  enter  into  such  a  bargaining 
relationship.  Thus,  while  it  might  be  cheaper  to  install  a  smoke¬ 
clearing  device  than  to  have  the  neighboring  homeowners  move, 
if  the  damage  is  originally  put  on  the  homeowners  it  may  be  more 
xpensive  to  get  them  together  to  bargain  with  the  company  and 
then  to  pay  the  company  to  install  the  smoke  clearer  than  it 
vould  be  to  move.  In  such  a  case  placing  the  loss  on  the  factory 

dally  would,  in  fact,  minimize  losses  whereas  placing  it  on  the 
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homeowners  would  not.  The  difference  between  this  situation  and 
the  situation  in  which  the  two  potential  loss  bearers  are  already 

bargaining  (for  example,  Vincent  v.  Lake  Erie )  is  that  there  is 
no  added  cost  of  bargaining  caused  by  placing  the  loss  on  one 
party  rather  than  the  other. 

The  second  problem  with  the  view  is  that  apart  from  costs 
there  are  many  situations  in  which  artificial  bargaining  is  even 
theoretically  impossible  because  one  group  of  “bargainers”  can¬ 
not  be  organized  without  some  degree  of  outside  coercion.  Sup¬ 
pose  that  the  cheapest  way  to  reduce  automobile-pedestrian  acci¬ 
dents  were  to  have  fewer  cars  on  the  road.  If  the  cost  of  accidents 
were  originally  placed  on  cars,  the  desired  effect  to  the  extent  de¬ 
sired  would  be  achieved.  If  the  cost  of  accidents  were  placed  on 
pedestrians,  however,  quite  apart  from  the  cost  of  finding  and  pay¬ 
ing  some  auto  users  not  to  drive,  the  desired  effect  would  never 
come  about.  This  is  because,  absent  some  coercion,  some  pedes¬ 
trians  would  decline  to  pay  their  share  of  the  cost  of  bribing  the 
drivers  to  drive  less.  They  would  seek  a  free  ride  on  those  pedes¬ 
trians  who  sought  to  lessen  driving  by  paying  for  the  diminution. 
The  situation  seems  analogous  to  that  in  a  “perfectly  competitive” 
market  where  despite  the  fact  that  higher  returns  could  be 
achieved  by  sellers  if  they  could  all'  join  to  raise  their  prices,  no 
such  price  rise  occurs  because  each  individual  seller  seems  to 
have  an  advantage  in  selling  for  less. 

For  both  theoretical  and  practical  reasons,  therefore,  there  are 
many  situations  in  which  we  cannot  assume  that  it  makes  no  dif¬ 
ference,  in  terms  of  accident  deterrence,  who  is  saddled  with  the 
original  liability.30  Nor  can  we  assume  that  in  these  cases  we 

need  only  look  to  the  party  who  can  minimize  the  cost  of  acci¬ 
dents  most  easily  and  put  the  cost  on  him.  First,  we  may  not 
know  who  he  is.  Second,  we  cannot  assume  that  any  single  party 
is  in  such  a  position.  For  instance,  to  return  to  automobiles  and 
pedestrians,  it  may  well  be  that  the  best  way  to  reduce  accidents 
is  to  have  both  less  driving  and  less  walking.  If  this  is  so,  given 
the  limitations  of  “artificial  bargaining,”  we  cannot  simply  put 
all  the  cost  on  one  or  the  other.  Third,  and  perhaps  most  impor¬ 
tant,  the  world  is  infinitely  more  complex  than  the  example.  The 
choice  is  not  between  fewer  pedestrians  or  fewer  cars.  It  is  among 
fewer  old  cars,  new  cars,  cars  driven  by  teenagers  and  aged 
ladies,  fewer  old  pedestrians  and  crippled  pedestrians,  and  all 
of  these  in  relation  to  fewer  buses  and  trains  and  better  streets, 
better  street  lighting,  and  so  on  forever. 

In  other  words,  we  cannot  begin  by  determining  the  combina¬ 
tion  of  activities  that,  given  what  we  consider  to  be  real  costs  of 
accidents,  brings  about  the  degree  of  reduction  of  accidents  that 
we  want  in  the  cheapest  possible  way.31  Nor  can  we  count  on  the 
market  to  accomplish  the  same  thing  through  artificial  bargains 
between  parties  who  originally  bear  the  accident  costs  and  parties 
who  by  their  activities  can  reduce  accident  costs.  The  result  is 
that  although  there  are  situations  in  which  the  choice  of  an  orig¬ 
inal  loss  bearer  is  relatively  easy  because  it  either  makes  no  dif¬ 
ference  or  because  the  choice  depends  on  an  estimate  of  relative 
abilities  to  value  properly  the  risks  involved,  there  are  other 
situations  in  which  the  choice  of  the  original  loss  bearer  or,  if  you 
wish,  the  question  of  what  loss  belongs  to  what  activity,  is  not 
only  important,  but  hard! 
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B.  Categories  and  Subcategories 

This  difficulty,  though,  is  not  grounds  for  abandoning  an  other¬ 
wise  valuable  approach  if  partial  answers  may  be  discovered  and 
if  the  partial  resolution  is  better  than  none  at  all.  In  many  situa¬ 
tions  in  which  it  is  difficult  to  determine  whether  an  accident  is  a 
cost  of  one  activity  or  another,  it  is  still  sensible  not  to  attribute 
it  to  a  third  activity.  The  cost  of  a  pedestrian-auto  accident  may 
not  easily  be  divided  between  driving  and  walking,  but  in  terms 
of  general  accident  deterrence  it  is  better  to  allocate  it  to  one  or 
the  other  or  both  rather  than  to  “externalize”  it.  The  reason 
should  be  clear.  If  the  costs  of  automobile-pedestrian  accidents 
are  externalized  and  treated  as  part  of  the  cost  of  a  “social  insur¬ 
ance  scheme”  financed  out  of  general  taxes,  the  only  decision  that 
this  might,  in  theory,  affect  is  whether  to  live  in  America  or 
Argentina;  once  people  have  decided  to  live  in  America,  it  will 
not  affect  their  decision  to  drive  cars  or  to  walk.  They  will  not 
be  in  a  position  to  make  the  proper  choice  for  or  against  acci¬ 
dents,  and  no  “general  deterrence  pressure”  will  exist. 

This  is  not  to  argue  that  auto-pedestrian  accidents  are  not  also 
general  costs  of  living  in  America.  They  are,  of  course.  But  put¬ 
ting  the  cost  on  autos  or  pedes  ria.  will  affect  not  only  the  deci¬ 
sion  to  drive  or  walk,  but  if  the  cost  is  significant  enough,  the 
decision  to  move  to  Argentina  as  well. 

This  process  of  allocation  can  go  significantly  further.  It  is 
better  to  apportion  the  accident  costs  among  subcategories  of 
drivers  on  the  basis  of  the  accident  proneness  of  the  category 
rather  than  to  charge  the  accident  costs  equally  to  all  drivers.  If 
driving’s  share  of  auto-pedestrian  accidents  is  paid  by  a  set  tax 
on  driver’s  licenses,  some  desired  deterrence  on  driving  would  be 
achieved.  This  allocation  of  costs,  however,  fails  to  distinguish 
between  driving  old  cars  and  new  cars,  and  the  best  way  of  reduc¬ 
ing  accidents  (the  cheapest  way  in  terms  of  the  choice  for  acci¬ 
dents)  might  be  to  reduce  driving  somewhat  but  to  shift  most 
driving  to  newer  cars. 

I  shall  not  discuss  now  how  far  we  can  go  in  subdividing  activ¬ 
ities  in  allocating  accident  costs.  Suffice  it  to  say  that  there  comes 
a  point  where  the  cost  of  further  subclassification  is  greater  than 
tbe  worth  of  the  choice  offered,  and  that  in  practice  it  is  possible 
.  to  find  that  point.  Indeed,  in  the  context  of  subclassification  for 
fault  proneness,  insurance  companies  make  exactly  such  a  deci- 
Mon  every  day  when  they  charge  higher  rates  for  unmarried  male 

drivers  under  twenty-five  but  do  not  break  this  down  into  unmar¬ 
ried  male  drivers  of  twenty-two  and  seven  months  as  against 
unmarried  male  drivers  of  twenty-two  and  eight  months. 

Ihe  point  is  simply  this:  were  there  no  costs  involved  in  sub¬ 
classifying  activities,  it  would  always  be  best  to  put  the  accident 
cost  of  an  activity  on  its  smallest  subcategory.  To  the  extent  that 
the  subcategory  has  the  same  accident  proneness  as  another  sub¬ 
category,  no  choice  between  these  subcategories  would  be  af¬ 
fected  nor  would  one  be  desired.  To  the  extent  that  subcategories 
were  differently  accident  prone,  some  movement  to  the  safer  ones 
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would  result  because  the  greater  real  cost  of  the  more  dangerous 
one  would  be  reflected  in  its  price.  In  either  case,  the  activity  of 
which  both  were  subcategories  would  automatically  also  reflect 
its  own  accident  proneness  relative  to  other  safer  activities.  In¬ 
stead,  if  the  costs  were  allocated  solely  to  the  larger  category  or 
activity,  any  possible  “general  deterrence”  at  the  “subactivity” 
level  would  be  lost. 

Thus,  although  it  is  unclear  whether  an  accident  cost  is  attrib¬ 
utable  to  driving  or  walking,  in  terms  of  general  accident  deter¬ 
rence  it  is  better  to  allocate  it  to  one  or  the  other  or  both  than  to 
pay  it  out  of  general  taxes.32  And  to  the  extent  that  the  cost  is 
put  on  these  activities,  further  subclassification  by  drivers,  type 
of  cars,  and  the  like,  causing  people  to  shift  from  the  more  acci¬ 
dent-prone  subclassification  to  the  safer  one,  will  bring  about 
minimization  of  accident  costs. 

In  this  sense,  then,  the.-problem  of  “what  is  a  cost  of  what”  is 
further  diminished.  For  even  in  a  nonbargaining  situation  where 
accident  costs  are  not  readily  divisible  between  the  activities  in¬ 
volved,  it  is  clear  that  placing  the  costs  on  them  is  better  than 
externalizing  the  costs. 

C.  Where  Certain  Comparisons  Are  More 
Important  Than  Others 

The  lack  of  a  simple  theory  for  apportioning  costs  is  no  ob¬ 
stacle  in  a  bargaining  situation  where  the  parties  are  able  to  work 
out  the  proper  allocation  of  burdens.  Nor  is  it  a  bar  when  there 

dent.  Thus,  if  it  is  clear  that  pedestrianism  is  ineluctably  here 
and  nothing  much  can  be  done  about  it  or  its  habits,  and  our 
concern  is  whether  it  is  better  to  have  driving  or  busing  or  how 
much  of  each  and  what  kind  of  each,  then  it  is  proper  to  consider 
as  part  of  the  costs  of  cars  and  buses  the  added  accidents  they 
each  bring  to  a  pedestrian’s  world.33 

The  same  would  be  true  if  placing  part  of  the  cost  on  pedes¬ 
trians  would  result,  for  political,  social,  or  compensation  motives, 
not  in  pedestrians  bearing  this  cost  at  all  but  in  having  the  cost 
removed  and  externalized  both  from  pedestrians  and  automobiles, 
through  state  compensation  out  of  general  taxes.  In  that  case  we 
might  just  as  well  let  cars  pay  for  all  joint  car-pedestrian  accident 
costs,  as  the  social  insurance  would  prevent  the  placing  of  costs 
on  pedestrians  from  leading  to  any  accident-deterring  choices 
between  pedestrianism  and,  for  example,  cycling.  This  being  true, 
we  might  as  well  get  the  maximum  of  potential  “general  accident 
deterrence”  between  cars  and  buses  by  placing  full  pedestrian- 
car  accident  costs  on  cars  and  full  pedestrian-bus  accident  costs 
on  buses.34 

This  would  also  be  the  case  if  the  pedestrians’  share  of  the 
costs  was  generally  not  paid  out  of  “walking  accidents”  insurance, 
or  its  equivalent,  but  was,  because  pedestrianism  is  not  an  organ¬ 
ized  activity  like  driving,  insured  against  as  part  of  a  generalized 
“harms-that-can-befall-one”  insurance.  In  that  case  by  actuarial 
necessity  the  cost  is  externalized  from  pedestrianism  and  made  a 
general  cost  of  living.  Here  also  the  placing  of  part  of  auto¬ 
pedestrian  costs  on  pedestrians  would  fail  to  affect  the  degree  of 


pedestrianism.85  Therefore,  putting  the  full  cost  of  pedestrian-car 
accidents  on  cars  and  of  pedestrian-bus  accidents  on  buses,  for  a 

more  complete  comparison,  is  the  best  we  could  do. 

Furthermore,  if  we  are  concerned  with  driving  and  walking  as 
compared  to  television  viewing  —  if  the  choice  is  between  taking 
a  stroll  or  a  drive  as  a  form  of  amusement,  as  against  staying 
home  and  glaring  at  the  TV  set  as  a  form  of  amusement  —  then 
it  does  not  matter  how  much  of  the  cost  of  driving  and  walking 
accidents  is  borne  by  either  so  long  as  together  they  bear  it  all. 
And  finally,  when  concern  centers  on  the  problem  of  determining 
whether  activities  should  be  kept  apart  in  order  to  limit  costs,  it 
would  seem  best  to  place  the  costs  on  the  party  who  can  most 
cheaply  undertake  the  task  of  separation.  The  assumption  under¬ 
lying  these  propositions  is  that  our  society  is  interested  in  a  lim¬ 
ited  number  of  comparisons  and  treats  a  wide  range  of  potentially 
changeable  things  as  given.  While  fuller  comparisons  might  be 
desirable,  the  limited  ones  may  well  be  the  best  that  can  be  done.3® 

In  addition,  the  problem  is  somewhat  mitigated  by  the  the¬ 
oretical  possibility  of  what  I  have  called  artificial  bargaining. 
Thus,  suppose  that  the  costs  of  vehicle-pedestrian  accidents  are 
placed  entirely  on  cars  and  buses  because  concern  was  focused  on 
adjusting  cars  relative  to  bu^es  and  types  of  cars  relative  to  each 
other.  Assume  also  that  the  r  _rn  was  misplaced,  that  we 
should  have  been  concerned  with  pedestrians  as  against  cyclists 
or  transferring  pedestrians  to  other  areas,  because  those  would 
have  been  cheaper  ways  to  avoid  these  accidents.  This  mistake, 
if  sufficiently  gross,  might  be  corrected  by  artificial  bargaining. 
Drivers,  or  auto  makers  worried  about  the  high  cost  of  using 
their  products,  might  find  it  worthwhile  to  build  pedestrian  malls 
away  from  busy  streets  or  to  bribe  walkers  to  take  up  cycling. 
Although  artificial  bargaining  has  its  limitations  both  in  cost  and 
feasibility,  it  may  help  to  mitigate  errors  that  are  sufficiently 
egregious.  Attempting  to  decide  what  comparisons  are  most  im¬ 
portant,  together  with  the  safety  valve  of  artificial  bargaining  to 
cure  the  worst  mistakes,  may  be  quite  good  enough,37  or  at  least 
better  than  any  alternative  method  of  allocating  costs. 

And  this  is  a  very  important  point,  because  ultimately  such  costs 
will  be  allocated  for  better  or  worse,  and  someone  will  have  to 
bear  their  burden.  Allocation  based  on  an  inexact  but  rational 
guess  as  to  what  is  an  important  comparison  is  likely  to  be  more 
helpful  in  leading  to  a  sensible  choice  "for  or  against  accidents” 
than  an  allocation  based  on  specifically  irrelevant  factors  like 
fault  or  social  insurance,  which  remove  costs  from  the  arena  of 
most  relevant  comparisons. 

D.  Where  All  Comparisons  Seem  Equally  Important 

We  should  realize  that  in  a  great  many  situations,  the  important 
comparison  will  not  be  readily  apparent.  Where  A  and  B,  a  set 
of  substitute  activities,  are  involved  in  accidents  with  C  and  D, 
a  set  of  activities  that  compete  with  each  other  and  that  do 
not  compete  with  A  and  B,  and  where,  moreover,  we  are  con¬ 
cerned  with  the  relationship  within  each  set,  we  face  the  most 
difficult  problem  in  allocating  costs.  The  same  is  true  when  con¬ 
cern  focuses  on  the  comparative  worth  of  substitute  activities 
that  are  involved  in  accidents  with  each  other. 

Were  all  the  costs  of  mailman-dog  accidents  and  mailman-cat 
accidents  placed  on  the  Post  Office  Department,  an  important 
cement  in  a  choice  whether  to  own  a  cat  or  a  dog  would  be  re¬ 
moved.  The  Post  Office  might  still  find  it  worthwhile  to  bribe 
<°ple  to  trade  in  dogs  for  cats,  but  the  costs  of  striking  an  artifi- 
>3*1  bargain  are  high.  Thus,  if  the  choice  between  dogs  and  cats 
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•'*  IBi&ht  be  important  in  reducing  the  seriousness  of  postman-animal 
MBiahaps,  some  part  of  the  postman-dog  and  postman-cat  costs 
should  be  placed  on  owning  dogs  and  cats.  Not  all  should,  though, 
...  that  would  prejudice  the  decision  of  whether  to  give  mailmen 
^*aimal  repellents  or  to  deliver  mail  by  car. 

question  then  is  how  much  to  allocate  to  each  activity. 

I  would  suggest  that:  (i)  unless  there  is  reason  to  suspect  that 
the  choice  of  one  set  —  for  example,  cats  and  dogs  —  is  more 

likely  to  minimize  accident  costs  than  the  other  set,  or  (2)  unless 
it  is  clear  that  one  of  the  two  is  in  a  much  better  position  to  under¬ 
take  artificial  bargaining  to  correct  an  error,  or  (3)  unless  other 
motives,  such  as  compensation,  suggest  a  division,  it  does  not 
make  much  difference  how  the  costs  are  divided  so  long  as  all 
members  of  the  same  set  bear  the  same  proportion.  The  best  that 
can  be  done  is  to  put  a  cost  pressure  on  owning  dogs  as  against 
cats  proportionate  to  the  costs  each  have  in  common  with  mail¬ 
men.  Thus,  the  price  of  owning  dogs  or  cats  will  at  least  show  the 
relative  danger  each  bears  of  injuring  postmen  even  if  it  does  not 
show  the  absolute  value  of  that  danger. 

This  leaves  the  problem  of  allocating  costs  in  instances  where 
the  activities  involved  are  substantially  substitutes,  and  it  is  im¬ 
portant  to  compare  them  in  order  to  determine  the  best  mix  — 
dogs  against  cats.  A  more  significant  example  might  be  a  com¬ 
parison  between  large  cars  and  small  cars.  The  cost  of  having 
both  may  be  significantly  greater  than  the  cost  of  either  alone, 
since,  when  a  large  car  and  a  small  car  collide,  the  damage  is 
usually  greater  than  if  two  small  or  two  large  cars  had  been 
involved.38 

In  many  situations  where  having  two  activities  results  in 
greater  costs  than  having  either  one  alone,  it  is  simply  not  worth¬ 
while  working  out  an  allocation  of  these  costs  other  than  by  a 
simple  division.  This  will’ be  clearly  true  if  having  both  activities 
does  not  add  a  great  deal  to  the  cost  of  having  either  alone.  It  will 
also  be  true  if  the  diversity  involved  in  having  both  activities 
seems  to  be  significantly  desired  by  society  collectively,  regardless 
of  how  much  particular  individuals  wish  to  have  the  diversity.3' 
Only  when  these  two  conditions  are  absent  and  in  addition  the 
activities  are  close  substitutes  will  it  be  realistic  to  think  that 
the  degree  of  diversity  will  be  affected  by  placing  the  added  cost 
of  having  both  activities  on  one  or  the  other  of  them. 

Some  analytical  tools  can  be  brought  to  bear  on  this  perhaps 
not  overly  significant  aspect  of  the  problem,  but  for  the  most 
part  they  are  somewhat  impracticable.  First,  when  one  of  the 
activities  can  be  thought  of  as  being  added  to  a  “preexisting  sit¬ 
uation”  it  might  be  proper  to  allocate  the  entire  diversity  cost  — 
the  difference  between  the  cost  of  the  accidents  involving  A  -B  and 
the  estimated  cost  if  A- A  had  been  involved  —  to  the  new  activity. 
Thus,  if  we  lived  in  a  world  of  large  cars,  small  cars  would  only 
be  worthwhile  if  their  drivers  were  able  to  meet  the  costs  they 
would  add.  This  would  be  true  even  if  total  costs  would  be  lower 
in  an  all  small-car  world  than  in  an  all  large-car  world  if  the  cost 
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of  changing  entirely  to  small  cars  is  greater  than  the  savings  such 
a  change  would  bring.  Second,  when  neither  activity  can  be 

thought  of  as  dominant,  then  the  costs  of  diversity  should  be 
borne  by  the  activity  that  is  otherwise  socially  more  expensive. 
If  social  costs  would  be  minimized  by  having  only  small  cars, 
then  the  difference  between  the  costs  if  only  small  cars  were  in¬ 
volved  in  accidents  and  the  costs  when  large  cars  and  small  cars 
are  involved  should  be  placed  on  those  drivers  who  choose  the 
socially  more  expensive  large  cars.40 

Though  the  practical  problem  of  knowing  which  of  the  sub¬ 
stitutes  taken  alone  would  have  the  lowest  social  cost  cuts  deeply 
against  the  usefulness  of  this  type  of  analysis,  to  some  extent  an 
ad  hoc  guess  as  to  which  activity  would  have  been  more  desirable 
as  an  original  matter  can  perhaps  be  made.  When  this  sort  of 
go  ss  seems  too  hard,  the  best  that  can  be  done  is  to  forget  about 
“diversity  costs”  and  divide  accident  costs  so  that  a  choice  be¬ 
tween  the  competing  activities  can  be  based  on  other  costs  of  each. 

E.  A  Practical  Approach  to  Multilateral 
Comparisons  —  “ Involvement ” 

_  Respite  the  lack  of  any  inclusi  eoretical  basis  for  appor¬ 
tioning  the  cost  of  an  accident  among  the  activities  involved, 
substantial  guides  to  the  allocation  of  costs  in  a  nonfault  system 
accident  law  have  been  shown  to  exist  in  many  situations.  Yet 
great  manv  cases  remain  in  which  there  are  no  rational  criteria 

for  dividing  the  accident  costs  among  the  activities  involved.  A 
straightforward,  if  rough,  solution  for  these  cases  is  possible. 
I  he  cost  of  each  accident  might  be  divided  pro  rata  among  the 
activities  involved  and  then  cumulated  for  each  activity. 

For  example,  if  a  car  and  a  pedestrian  are  involved,  the  cost 
will  be  split  between  driving  and  walking.  If  a  car,  a  pedestrian 
and  a  cyclist  are  involved,  then  the  cost  will  be  divided  three 
ways.  If  a  cost  can  be  allocated  between  two  of  the  three  accord¬ 
ing  to  any  of  the  previously  derived  criteria,  then  this  will  be 
done  for  two-thirds  of  the  cost  and  the  third  activity  will  bear 
the  remainder.  At  the  end  of  any  given  period  of  time,  those 
activities  that  are  involved  in  more  accidents  or  in  more  expensive 
accidents  will  bear  the  greater  proportion  of  all  costs.  According 
to  theory,  safer  but  formerly  more  expensive  substitutes  will  re¬ 
place  more  dangerous  activities  as  these  are  made  to  bear  their 
costs.41  Even  if  categories  are  initially  defined  in  terms  of  factors 
that  are  not  related  to  accident  proneness,  this  defect  will  even¬ 
tually  work  itself  out  of  the  system. 

I  hus,  if  everyone  drove  blue  cars  and  cars  were  involved  in  all 
accidents,  then  driving  would  bear  a  large  part  of  all  accident 
costs.  Walking,  cycling,  and  the  like  would  bear  the  rest.  If 
somehow  “blueness”  were  thought  significant,  a  shift  from  blue 
to  red  cars  would  occur;  but  since  it  would  not  help  to  reduce 
accident  costs,  the  mistake  would  not  persist.  If  a  shift  from  big 
cars  to  small  cars  would  reduce  costs,  then  such  a  shift  would  be 
forthcoming  to  the  extent  that  the  cost  differential  between  small 
cars  and  large  cars  was  magnified  by  the  previous  year’s  cost 
allocation. 
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This  method  allows  for  special  treatment  in  cases  where  the 
more  exact  criteria  for  allocating  costs  exist,  while  dealing  with 

all  other  situations  in  terms  of  the  preponderance  of  involve¬ 
ments.  Its  basis  is  the  assumption  that  although  criteria  for  al¬ 
locating  costs  cannot  always  be  found,  criteria  for  determining 
involvement  can.  Again,  it  is  necessary  to  warn  that  activities 
are  not  treated  as  “involved”  in  order  to  round  out  metaphysical 
notions  of  causation,  but  rather  to  make  comparisons  between 
potential  substitutes  more  meaningful.  It  does  not  further  this 
purpose  to  treat  each  sine  qua  non  cause  as  involved  in  an  acci¬ 
dent.  For  while  in  most  accidents  there  will  be  among  the  sine 
qua  non  causes  some  activities  that  may  profitably  be  compared 
with  substitute  activities,  there  will  also  be  other  such  sine  qua 
non  causes  not  worth  comparing.  This  may  be  because:  (i)  there 
are  virtually  no  substitutes  with  less  accident-causing  potential; 
(2)  the  activity  and  its  substitutes  will  appear  so  infrequently  in 
such  accidents  that  any  cost  allocation  to  them  could  have  no 
significant  effect  on  choice;  or  (3)  placing  the  cost  on  them  ini¬ 
tially  would  result  in  having  the  cost  removed  and  externalized 
from  all  the  causes.42 

Determining  which  causes  are  to  be  excluded  as  coincidental 
will  not  always  be  a  simple  proposition.  For  example,  suppose 
a  car  and  a  pedestrian  collide,  and  the  driver  notes  that  he  was 
distracted  by  a  low-flying  plane.  In  the  normal  course  of  things, 
planes  will  not  be  a  sufficiently  significant  cause  of  car-pedestrian 
accidents  to  be  worth  bothering  about.  If,  however,  a  fair  num¬ 
ber  of  accidents  were  to  occur  near  airports,  and  enough  of  them 
involved  distraction  by  a  plane,  then  it  might  be  worthwhile 
-  considering  planes  as  involved.  In  that  case,  the  accumulation  of 
’these  costs  and  other  costs  caused  in  part  by  airport  noise  might 

induce  installation  of  noise-diminishing  devices  or  relocation  of 
airports.  The  point  is  that  often  it  will  not  be  enough  to  look  at 
the  immediate  case,  but  instead  it  will  be  necessary  to  discover 
whether  an  apparent  coincidental  cause  is  similarly  involved  in 
other  types  of  accidents. 

In  other  words,  “involvement”  is  a  term  of  art  designed  to 
include  all  those  factors  that  are  part  of  an  accident  and  that  may 
be  replaced  by  substitutes  with  a  substantially  different  accident 
potential.43  It  includes  those  factors  that  are  “typical”  of  an 
accident  while  ruling  out  those  that  are  “incidental.”  Although 
the  example  shows  that  typicalness  and  incidentality  are  not  alto¬ 
gether  easy  notions,  they  are  probably  workable.44 

V.  Conclusion 

Where,  then,  does  all  this  bring  us?  It  should  be  clear  that  in 
this  analysis,  I  have  made  no  attempt  to  set  up  a  “system”  for 
dealing  with  accident  costs  in  any  or  all  given  areas.  I  have  made 
no  attempt  even  in  the  automobile-pedestrian  area  to  specify 
whether  accident  costs  ought  to  be  divided  between  pedestrians 
and  cars  or  put  solely  on  one  party,  and  if  they  ought  to  be  di- 
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vided,  whether  the  best  way  is  by  excluding  certain  damage  items 
from  allowable  recovery  or  by  a  computation  of  all  damages 
followed  by  a  division.  I  have  not  done  these  things  because 
such  specific  policy  decisions  depend  only  in  part  on  the  analysis 
of  the  “general  deterrence”'  factor  that  I  have  centered  on.  In 
addition,  even  if  they  were  solely  dependent  on  that  factor, 
quite  a  lot  of  empirical  information  on  the  administrative  ex¬ 
pense  of  various  systems,  as  well  as  on  the  importance  of  various 
“comparisons,”  would  be  essential. 

What  I  have  tried  to  do  is  clarify  one  part  of  the  theoretical 
basis  for  such  practical  judgments.  In  doing  this,  I  have  sug¬ 
gested  that  usually  in  our  society,  decisions  on  how  much 
want  to  deter  accidents  are  made  in  a  way  that  combines  market 
choice  and  collective  political  judgments.  My  feeling  is  that  this 
choice  can  be  made  more  effectively  through  a  system  of  accident 
liability  based  on  accident  “involvement”  instead  of  fault,  com¬ 
bined  with  a  system  of  criminal  and  semicriminal  penalties  for 
specific  behavior,  and  overseen  by  collective  political  judgments 
on  the  desirability  or  undesirability  of  certain  activities  regard¬ 
less  of  the  market. 

When  we  are  dealing  with  de  ^nce  of  activities  that  have 
some  social  usefulness  but  that  cause  accidents,  the  first  step 
toward  deciding  how  much  of  these  activities  is  wanted  can  still, 
in  a  substantially  free  enterprise  society,  be  best  determined  by 
the  market.  There  are  simply  too  many  such  decisions  to  be 
made  collectively  in  any  intelligent  fashion.  However,  in  a  wide 
and  perhaps  growing  area,  we  are  dissatisfied  with  letting  a  purely 
market  determination  of  social  usefulness  rule.  This  is  because 
of  the  inherent  inexactness  of  both  the  market  mechanism  and 
of  any  estimate  of  accident  costs  and  to  whom  they  belong.  It 
is  also  because  in  a  growing  area  we  are  becoming  convinced, 
whether  rightly  or  wrongly,  that  individuals  cjp  not  know  what 
is  best  for  themselves.45  For  both  these  reasons,  some  degree  of 
subsidization  or  deterrence  of  activities  based  on  collective  deci¬ 
sions  overruling  the  market  is  inevitable  and  probably  desirable. 
Such  decisions  —  like  that  to  subsidize  drivers  over  seventy,  or 
to  bar  drunken  driving  —  are,  however,  best  made  openly  and  in 
the  face  of  the  market  decision,  so  that  it  is  clear  to  us  when 
we  make  such  decisions  that  what  we  are  really  saying  is,  “In 
this  case  considerations  other  than  individual  choice  among  alter¬ 
natives  are  paramount  and  supersede  individual  choice.” 

I  do  not,  with  all  this  emphasis  on  “general  deterrence”  of 
accident-causing  activities,  foreclose  the  specific  deterrence  that, 

is  often  asserted,  fault  liability  brings  about.  I  simply  believe 
t^at  the  best  way  to  bar  groups  of  acts  that  we  feel  politically  are 
SQfficiently  bad  that  they  should  be  barred  regardless  of  their 
^^tet  usefulness  is  not  through  a  “fault”  system  connected 

with  insurance  devices  that  remove  most  of  the  desired  specific 
deterrence.  Instead,  the  way  to  effect  such  a  political  judgment  is 
through  criminal  or  semicriminal  penalties. 


In  elaborating  such  a  “general  deterrence”  approach  I  have 
spent  a  great  deal  of  time  on  the  very  difficult  problems  of  what 
the  costs  of  accidents  are  and  to  whom  they  belong.  I  have  done 
this  from  the  point  of  view  of  general  deterrence  and  not  at  all 
from  the  point  of  view  of  compensation.  This  is  simply  for  clarity 
and  not  because  I  would  slight  compensation  as  a  goal  of  accident 
law.  I  will  readily  admit,  however,  that  if  compensation  were 
the  only  goal,  then  by  far  the  most  effective  and  efficient  method 
of  accomplishing  it  would  be  through  a  system  of  general  social 
insurance,  which  would  externalize  the  costs  of  accidents  from 
any  market  decisions. 

Social  insurance,  however,  is  not  likely  to  be  the  solution  if 
we  are  interested  in  the  “savings”  brought  about  by  general  de¬ 
terrence,  as  well  as  the  savings  brought  about  by  compensation. 
In  fact,  if  it  can  be  shown  that  a  system  is  available  that  com¬ 
bines  a  substantial  amount  of  general  deterrence  with  an  adequate 
degree  of  compensation,  that  system  may  be  far  better  than  either 
social  insurance  or  an  optimal  general  deteftence  scheme. 

The  result  is  that  we  may  very  well  be  influenced  in  the  divi¬ 
sion  of  accident  costs,  between  autos  and  pedestrians  say,  by 
compensation  motives.  If  we  are  in  doubt  about  the  proper  divi¬ 
sion  of  costs,  or  which  are  the  important  comparisons  from  a 
general  deterrence  standpoint,  it  may  well  be  proper  to  make  the 
division  in  a  way  that  accomplishes  compensation  (risk  spreading) 
best.  For  in  such  a  case  little  general  deterrence  savings  would 
be  lost  through  such  a  move,  and  substantial  compensation  savings 
gained. 

Indeed,  it  would  be  the  height  of  foolishness  to  establish  a  sys¬ 
tem  —  even  a  perfect  system  —  for  market  general  deterrence 
if  this  system  were  so  unpalatable  on  compensation  grounds  that 
it  would  soon  be  replaced  by  social  insurance  in  order  to  accom¬ 
plish  compensation.  And  this,  of  course,  is  another  problem  with 
fault  liability.  For  even  if  it  accomplished  general  deterrence  as 
well  and  as  cheaply  as  an  “involvement”  system  (which  I  believe 
it  does  not),  it  is  —  apparently  —  so  undesirable  from  a  com¬ 
pensation  point  of  view  that  it  is  constantly  under  attack. 

This  attack  leads  too  often  to  the  simple  alternative  of  social 
insurance.  Such  a  result  would  eliminate  even  the  attenuated 
general  deterrence  that  the  fault  svstem  accomolishes.  and  there¬ 
fore  would  substantially  decrease  the  range  of  informed  indi¬ 
vidual  market  choices  with  respect  to  activities  and  accidents  in 
our  society.  In  other  words,  if  we  stick  too  obstinately  to  a  sys-| 
tern  that  gives  us  some  but  not  very  effective  general  deterrence 
but  very  poor  compensation,  we  may  find  that  we  end  up  with 
a  system  that  gives  us  no  general  deterrence,  or  market  choice 
on  accidents,  in  exchange  for  a  perfection  in  compensation  we 
may  neither  want  nor  need.  This  would  be  so  despite  the  fact 
that  a  little  work  can  develop  a  modified  enterprise  liability  ap¬ 
proach  that  would  give  us  better  general  deterrence  than  fault 
and  as  much  compensation  as  we  want. 

Ultimately,  of  course,  the  problem  of  what  we  will  do  in  this 
area  reflects  a  much  broader  problem.  For  here,  as  so  often,  we 
are  faced  with  the  fact  that  a  time-honored  system  (fault)  fails 
to  satisfy  a  modern  demand  (compensation).  We  can  react  to 
this  by  dividing  into  hostile  “conservative”  and  “radical”  camps 
with  the  result  that  either  nothing  gets  done  or  we  abolish  every¬ 
thing  about  our  previous  system,  and  set  up  one  that  meets  the 
demand  regardless  of  its  other  consequences  (social  insurance). 
Alternatively,  we  can  work  to  see  if  there  are  other  ways  to  retain 
what  we  believe  is  fundamental  in  the  old,  and  yet  adequately 
meet  the  demands  it  failed  to  satisfy.  I  believe  that  somewhere  in 
a  nonfault  enterprise-liability  approach,  combined  with  tort  or 
criminal  fines  for  some  specific  acts,  such  a  satisfactory  middle 
ground  exists.  I  also  believe  that  the  finding  of  such  middle 
ground  is  the  mark  of  a  legal-political  system  that  works. 
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1  Calabreai,  Some  Thoughts  on  Risk  Distribution  and  the  Lavs  of  Torts,  7* 
Yale  L.J.  499,  517-19  (1961).  The  use  of  terms  like  “coat,"  “cheaper,”  “«ford, 
and  “socially  more  expensive”  in  the  current  article  is  extremely  sloppy  from  »*>' 

economist’s  viewpoint ;  I  have  used  the  terms  in  this  unrigorous  way  in  an  attempt 
to  make  the  article  intelligible  to  noneconomists.  This  effort  may  be  misguided  but 
I  think  it  is  essential.  It  would  not  be  too  difficult  to  translate  these  terms  into 
their  relatively  precise  economic  meanings.  I  have  not,  however,  done  this  con¬ 
sistently  in  footnotes  because  it  would  make  the  piece  even  less  readable  than  it  »*• 
Some  appropriate  definitions  may  be  found  in  my  article,  supra  at  503-04  nn.15  &  **■ 

2  Id.  at  527-28. 

3  The  cost  of  administering  accident  law  is  in  a  sense  the  control  that  tell*  u* 

if  any  system  of  reducing  overall  costs  is  worth  it,  or  whether  we  would  not 
better  off  with  a  less  effective,  but  cheaper,  system.  ...  . 

*  There  might,  of  course,  be  perfectly  respectable  political  objections  to  such  a 
‘’*«ial  insurance  system,  despite  agreement  that  compensation  is  the  overriding 

111,1  <*e*Pite  the  fact  that  social  insurance  is  the  cheapest  way  of  accomplishing 

«*•  X 

But  discouraging  dangerous  activities  and  encouraging  care  in  the  course  of  an 
•-  *ai'-rity  are  not  the  only  aims  of  the  system;  as  we  have  seen  before,  compensation 
■*»  ttjually  important  aim.  As  a  result  we  may  well  not  want  to  go  as  far  as 

t-  -  ^  ^Vwise  would  in  trying  to  reduce  the  primary  cost  0 1  accidents  if  thia  would 

,_*?°aipkshed  at  the  expense  of  compensation. 

'  11  ^ould  be  apparent  that  while  some  of  these  accident-causing  activities  also 

result  in  diminution  of  accidents  (the  Mont  Blanc  tunnel  may  well  save  more  live* 

by  diminishing  traffic  fatalities  than  it  took  to  build  it),  this  explanation  does  not 

come  close  to  justifying  most  accident  caasin:  activities.  Thus,  grade  crossings  are 
kUowed  because  they  are  cheap,  not  beca.sc  they  save  more  Uv^  than  they  take. 

t  C-. 

e.g.,  Pioou,  The  Economics  of  Welfare  (4th  ed.  1932). 

8  This  is,  of  course,  an  interesting  use  of  words.  Driving  without  having  *n 
inspection,  like  drunken  driving,  prostitution,  and  widgets,  undoubtedly  has  it* 
adherents.  They  are  —  let  us  assume  —  willing  to  pay  for  the  accidents  they  cause, 
yet  as  a  society  we  say  they  may  not  so  choose  and  bar  the  activity  anyway. 

We  call  the  activity  valueless  and  say  there  is  no  societal  loss  in  proscribing  »t* 
not  because  it  has  no  value,  but  because  we  do  not  accept  individual  judgments 
as  to  its  value. 

*  Conway  v.  O'Brien,  111  F.2d  611,  612  (2d  Cir.  1940),  rev’d  oh  other  grounds, 

3*2  U.S.  492  (1941). 

t. * * * * * * * 8 *  10 11 See  Erickson  v.  Walgreen  Drug  Co.,  120  Utah  31,  232  P.2d  210  (1951). 


11  Such  a  nonfault  enterprise  liability  does  not  at  all  preclude  us  from  making 
collective  judgments  against  the  market  —  either  to  bar  activities  that  seemingly 
can  pay  their  way  or  to  subsidize  some  that  seemingly  cannot.  For  example,  let  us 
assume  that  under  a  fault  standard  we  discourage  18-25  year  olds  from  driving 
because  they  cause  proportionately  more  accidents  than  other  groups  of  drivers 
when  they  are  doing  something  we  currently  term  “faulty.”  Let  us  further  assume 
that  people  over  60  are  involved  in  proportionately  as  many  accidents  —  but  that 
currently  they  do  not  pay  as  much  insurance  because  their  accidents  are  not 
“caused  by  their  fault.”  A  nonfault  system  would  put  the  two  groups  in  similar 
insurance  categories.  To  start  with,  fewer  people  above  60  could  afford  to  drive. 
If  accidents  were  our  concern  —  rather  than  metaphysical  or  moral  fault  notions  — 
this  would  be  a  good  result.  But  at  this  point  we  might  feel  —  collectively  —  that 
driving  at  least  at  certain  ages  is  too  important  and  that  individual  members  of  our 
society  ought  to  be  allowed  to  drive  whether  they  can  afford  it  or  not,  or  —  which 
is  really  the  same  —  that  driving  by  these  people  is  so  important  for  our  society 
as  a  whole  that  we  cannot  let  the  market  bar  them  from  driving  despite  their 
accident  proneness.  If  this  were  so,  we  would  as  a  group,  politically,  make  a 
decision  for  accidents  —  reversing  the  market  pressure  against  them  —  by  subsidiz¬ 
ing  the  groups  we  wished  to  have  drive  despite  their  accident  records.  But  in 
doing  this  we  would  also  have  to  face  the  question  of  how  many  classes  of  people 
we  wished  to  subsidize.  Yve  might  conclude  that  though  drivers  21-25  and  60-"0 
should  be  subsidized,  driving  by  18-21  year  olds  and  those  over  70  is  not  worth 
subsidizing.  The  importance  of  having  them  drive  would  not  justify  overruling 
the  market  discouragement  to  their  driving  that  had  resulted  from  their  accident 
proneness. 


!*  Presumably  this  is  because  we  recognize  that  property  ownership  has  some 
hnportant  noneconomic  values  which  we  want  to  protect.  This  does  not  mean, 
“°Wever,  that  we  wish  to  make  a  taker  who  has  an  equivalent  social  utility  (a 
Worthwhile”  nuisance  or  the  government  in  an  eminent  domain  proceeding)  pay 
for  thia  noneconomic  value. 


1 


%!> 
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13  This  is  so  unless,  of  course,  leaving  the  burden  of  pain  and  Riffering  or 


other 


similar  types  of  damages  on  the  victim  is  expected  to  affect  the  victim’s  beb* _ _ 

and  his  activities  in  a  “resource  allocttion  sense.’’’ 


">4  Caltbresi,  supra  note 


i. 


15  In  practice,  moreover,  both  the  original  political  decision  and  the  jury's 
ad  hoc  reexamination  are  made  with  the  knowledge  that  compensation  depends  on 
the  judgment.  This  probably  tends  to  emphasize  the  question  whether  a  real  cost 
is  involved.  That  is,  it  tends  to  dramatize  the  consequences  of  refusing  to  award 
a  noneconomic  cost,  and  therefore  to  make  us  think  twice  before  we  decide  that 
a  cost  is  not  worth  computing  and  entering  into  the  relative  price  of  activities. 

16  Technically,  there  would  be  a  greater  misallocation  of  resources  if  the  cost 
were  computed  and  included  than  if  it  were  left  out. 

17  This  is  just  making  the  best  of  a  bad  situation.  Failing  to  include  these  losses 
means  that  people  will  drive  more  than  they  should;  failing  to  include  uncomput- 
able  noneconomic  benefits  means  they  will  drive  less  than  they  should.  There  is 
no  assurance  that  the  two  will  even  out  or,  more  important,  that  they  will  stand 
in  the  same  relation  to  each  other  with  respect  to  driving  and  with  respect  to  other 
activities  that  compete  with  driving.  But  since  computing  them  would,  fI 
hypothesi,  result  in  a  greater  bias  than  not  computing  them,  this  is  the  best  we 
can  do.  We  can  then  comfort  ourselves  in  the  knowledge  that  resource  allocation 

*  ’  c^cn  in  theory  is  an  exercise  in  doing  the  best  possible  and  not  in  achieving 
'^.perfection. 

?£•  12  This  phrase  for  describing  what  I  have  been  calling  “resource  allocation”  or 

'*  general  deterrence”  was  suggested  by  Professor  Alfred  Conard  of  the  Michigan 

*  School. 

19  See  Blum  &  Kalven,  Public  Law  Perspectives  on  a  Private  Law  Problem — ' 
3  Auto  Compensation  Plans,  31  U.  Chi.  L.  Rev.  641,  695-97  (1964). 

2  20  109  Minn.  456,  124  N.W.  221  (1910). 

„  21  Cf.  Blum  &  Kalven,  supra  note  19,  at  696-97. 

22  It  is  interesting  to  speculate  on  the  effect  that  unionization  may  have  had  on 
this  “classic”  example.  It  may  well  be  that  with  the  existence  of  highly  organized 
unions,  there  would  now  be  no  difference  in  many  industrial  contexts  if  the  worker 
initially  bore  the  cost  of  industrial  accidents  instead  of  the  employer.  There  might 
even  be  some  situations,  involving  many  small  employers  and  one  strong  union, 
in  which  the  best  initial  loss  bearer  would  be  the  employee. 

23  Compare  Blum  &  Kalven,  supra  note  19,  at  697-98. 

24  In  theory  —  the  same  theory,  indeed,  that  suggests  that  it  makes  no  difference 
which  of  two  bargaining  parties  initially  bears  the  loss  —  this  would  always  happen. 
And  this  is  one  reason  why  it  does  not  matter  in  theory  who  initially  bears  the  loss. 

In  practice,  of  course,  this  will  only  happen  in  cases  where  there  is  a  very 
important  difference  in  the  actual  accident  potential  of  users  (assuming  sellers  are 
made  to  bear  the  initial  loss) .  If  it  is  cheaper  for  users  to  evaluate  the  different 
accident  potential  of  sellers  than  for  sellers  to  evaluate  the  user’s  accident  potential, 
this  might  be  a  reason  for  placing  the  cost  initially  on  the  user  rather  than  the 
seller.  But  it  is  a  reason  of  the  same  order  and  type  as  those  previously  discussed 


reasons  that  determine  which  of  two  parties  to  a  bargain  we  want  to  bear  the 
loss  initially.  As  such  it  must  be  considered  together  with  them. 

What  cannot  be  done  is  what  Blum  and  Kalven  appear  to  do  —  ignore  the  other 
reasons  because  “in  theory"  they  do  not  matter,  and  nevertheless  place  great  weight 
on  this  single  reason  for  choosing  a  loss  bearer.  See  Blum  &  Kalven,  supra  note 
*9i  at  696-98. 

28  This  is  in  the  broad  sense  defined  above.  See  pp.  726-28  supra. 

'  28  Coase,  The  Problem  of  Social  Cost,  3  J.L.  &  Economics  i  (i960). 

27  A  difference  in  who  is  richer  or  poorer  may,  however,  mean  an  undesirable 
compensation  effect  with  concomitant  secondary  losses.  Should  this  be  so  and 
should  such  secondary  losses  result  in  a  desire  to  remove  the  cost  from  either  party 
and  pay  it,  for  example,  out  of  a  general  social  insurance  fund  then  a  crucial  and 
probably  undesirable  effect  in  terms  of  general  cost  deterrence  is  likely. 
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*®  It  is  not  clear  to  me,  however,  despite  the  examples  in  the  article  by  Professor 
Cease,  supra  note  26,  at  5-8,  that  no  difference  will  exist  in  the  really  long  run. 

Let  us  assume,  as  I  take  it  Coase  does,  perfect  competition  and  also  a  liability 
system  in  which  Coase’s  cows  pay  damages.  Let  us  assume  further  that  an 
equilibrium  is  arrived  at,  through  bargaining,  in  which  each  cattle  raiser  keeps  three 
cows  and  pays  the  neighboring  farmer  $4.00  to  avoid  the  $6.00  crop  loss  Coase 
posits  by  planting  a  crop  cows  do  not  like  and  that  the  $4.00  bribe  plus  the 
market  price  of  the  new  crop  yields  the  farmer  as  much  as  the  previous  crop  did. 
In  a  perfectly  competitive  world  just  enough  cattle  raisers  and  enough  farmers 
will  engage  in  each  business  at  this  equilibrium  so  that  the  marginal  farmer  and  the 
marginal  cattle  raiser  will  each  earn  the  same  return  on  his  investment  —  the 
same  return  in  fact  available  in  any  other  nonmonopolistic  activity.  Let  us  now 
alter  the  liability  system:  cows  no,  longer  pay  for  crop  damage.  It  is  true,  as  Coase 
suggests,  that  the  cattle  raiser  will  still  keep  his  “optimal”  three  cows  and  the 
farmer  will  plant  the  same  crop  that  cows  do  not  like.  Nothing  has  happened  to 
change  that.  But  now  farmers  who  plant  this  crop  are  $4.00  poorer  than  they  were 
previously  and  cattle  raisers  $4.00  richer.  The  rate  of  return  on  the  investment  of 
even  the  marginal  cattle  raisers  will  now  be  higher  than  in  other  industries,  the 
rate  of  return  of  marginal  farmers  will  be  lower.  Assuming,  as  Coase  must  in  his 

feet  world,  free  entry  and  exit,  people  will  move  into  cattle  raising  from  neutral 
occupations,  and  people  will  leave  farming  to  enter  these  same  neutral  occupations. 
A  new  equilibrium  will  be  established,  and  perhaps  each  cattle  raiser  will  still 
keep  three  cows  and  each  farmer  raise  the  same  crops,  but  there  will  nevertheless 
be  more  three-cow  cattle  raisers,  and  hence  more  cows,  and  fewer  farmers  and 
fewer  crops. 

The  short  of  the  matter  is,  liability  rules  do  affect  the  amount  of  money  people 
make  —  in  the  short  run;  and  in  the  I;  ng  run  people  will  enter  those  activities 
where  they  make  more  money.  Thu  ,  dthough  each  individual  may,  throu’h 
bargaining,  minimize  the  effect  of  a  liability  rule  by  paying  the  person  he  injured  to 
do  his  best  to  avoid  the  injury,  this  can  only  reduce  the  misallocation  effect  of 
originally  putting  the  loss  on  the  wrong  party.  It  cannot  eliminate  it.  Mitigation  is 
good  enough  for  me  and  the  analysis  in  this  article;  whether  it  suits  Professor 
Coase  as  well,  I  do  not  know.  See  also  note  30  infra. 

3®  Coase,  supra  note  26,  at  is.  _ 

*°  If  in  addition  my  doubts  about  the  long-run  situation  are  true,  see  note  28 
tv?ra,  than  all  Coase  proves  is  that  no  matter  how  we  may  misallocate  resources 
“  the  first  instance,  the  market  will  operate  through  artificial  bargains  to  mitigate 
the  effect  of  the  misallocation  but  not  to  correct  it  altogether.  The  same  would  be 
true  if  we  were  dealing  with  costs  that  could  not  conceivably  be  taken  to  belong  to 
the  party  originally  burdened,  as  it  would  if  the  costs  might  seem  properly  to 
belong  to  that  party.  Thus,  if  for  no  good  reason  the  government  chose  to  put 
the  cost  of  smoke  pollution  on  television  manufacturers,  television  manufacturers 
w°uld  bribe  people  to  wear  gas  masks,  or  factories  to  reduce  smoke,  or  both,  to 
whatever  degree  would  most  cheaply  reduce  the  cost.  The  resulting  allocation 
w°uld  be  better  than  if  television  manufacturers  could  do  nothing  to  reduce  the 
“st  of  smoke  pollution.  It  would  not,  however,  be  as  good  an  allocation  as 
'  *ould  ^ave  come  about  if  the  cost  had  been  allocated  originally  to  the  factory  or 
0  the  homeowner.  For  the  result  would  be,  despite  the  mitigation,  that  some 
*Ur«inal  television  producers  would  drop  out,  and  fewer  TV  sets  would  be  made 

than  would  optimally  be  desired.  The  same  would  be  true  if  the  cheapest  way  of 
avoiding  smoke  damage  was  by  having  factories  install  a  smoke-clearing  device, 
and  the  original  cost  of  smoke  pollution  was  put  on  neighboring  homeowners. 
Once  again  the  homeowners  would  bribe  the  factories  to  install  the  device  and  the 
loss  would  be  mitigated  —  but  some  marginal  homeowners  would  find  the  extra 
tax  too  much  and  would  move  in  with  their  mothers-in-law.  This  too  would  not 
be  the  optimal  arrangement. 

31  It  is  ironic  that  this  seems  to  be  the  suggestion  of  as  devoted  a  “free  market" 
economist  as  Professor  Coase,  supra  note  26,  at  15-28.  For  (quite  apart  from  the 
problem  of  accidents  and  like  costs)  the  major  reason  for  having  the  market  usually 
decide  how  much  of  what  we  want  produced  and  how,  rather  than  deciding  the 
matter  “administratively”  or  “collectively,”  is  the  very  same  difficulty  of  deciding 
what  combination  of  goods  yields  the  highest  value  of  production  at  the  lowest 
cost.  Id.  at  40.  So  it  se<  ms  strange  to  assume  that  in  the  case  of  accidents  we  can 
first  decide  how  much  of  what  activities  we  want  and  then  arrange  damage  and 
cost  allocations  to  bring  this  combination  about.  _ 

33  If  subclassification  is  in  fact  too  expensive,  then  social  insurance  paid  out  of 
general  taxes  is  the  best  solution;  for,  as  we  have  indicated  before,  social  insurance 
places  the  cost  on  the  category  —  living  in  a  given  country  —  of  which  all  0 
classifications  are  subcategories.  It  seems  unlikely,  however,  in  view  of  insu 
company  actuarial  practices,  that  no  subclassification  would  be  worthwhile. 
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**  And  this  is  so  whatever  the  reason  why  “pedestrianism”  is  taken  as  fixed. 
For  whether  pedestrianism  is  fixed  because  there  are  no  substitutes  for  it,  or 
because  we  want  it  fixed  for  political  or  other  nonmarket  reasons,  the  situation 
remains  the  same.  We  do  not  care  about  comparing  its  costs  with  other  things  and 
we  may  as  well  get  the  best  comparison  possible  between  cars  and  planes.  We 
*bould  be  careful,  however,  about  what  we  mean  by  “fixed.”  “Fixed”  implies  the 
absence  of  possible  significant  changes  in  the  manner  in  which  an  activity  is 
carried  on  as  well  as  the  absence  of  realistic  substitutes  for  the  activity.  Thus,  if 
}1  Pedestrianism  could  be  made  significantly  safer  by  having  pedestrians  carry  a  widget 
costly  safety  device),  and  if  putting  part  or  even  all  of  pedestrian-car  accident 
cost*  on  pedestrians  would  lead  to  a  cost  pressure  for  widgets,  we  could  by  no 
2-  :c  bma&s  consider  pedestrianism  as  “fixed.” 

*•  '  ft  tbe  car  driver  were  uninsured  and  judgment  proof,  of  course,  no  general 

I/i  cSect  would  be  achieved  by  putting  the  cost  on  driving.  Further, 

.  "L.  Tould  such  a  driver  hit  a  pedestrian  who  as  a  result  goes  on  relief,  at  least  part  of 
*  cost  of  the  accident  would  be  externalized  from  both  driving  and  walking.  It 

Bot  k®  *urP*^“08  that  precisely  such  situations  give  rise  to  demands  for 
J|£«Pul*ory  insurance.  _____ 

**  If  pedestrians  were  perfectly  aware  of  the  risks  involved  in  walking  and 
carried  no  general  accident  insurance,  then  putting  part  of  the  cost  of  car-pedestrian 
accidents  on  them  would  be  as  effective  as  if  “walking-accident”  insurance  actually 
existed.  For  then,  the  risk  awareness  would  accomplish  the  same  function  *3 
the  “walking-accident”  insurance  premium  would.  But  such  an  assumption  is  aJ 
unrealistic  as  the  assumption  discussed  earlier,  see  pp.  727-28  supra,  that  industrial 
workers  were  individually  as  aware  of  the  risks  of  industrial  accidents  before 
workmen’s  compensation  was  developed  as  their  employers  were  after  it  was 
instituted.  Indeed,  those  few  pedestrians  who  might  be  aware  of  the  risk  would 
probably  be  those  who  are  so  conscious  of  all  accident  risks  that  they  would  carry 
general  accident  insurance.  For  them,  however,  as  we  have  just  seen,  the  cost 
would  be  made  a  general  cost  of  living  and  not  affect  walking  at  all. 

39  Often  the  search  for  such  limited  comparisons  results  in  putting  the  full  costs 
on  the  newer  of  the  activities  that  combine  to  cause  the  costs,  and  only  shifts 
things  around  if,  despite  bearing  these  costs,  the  new  activity  gains  some  dominance- 
See,  Fletcher  v.  Rylands,  L.R.  1  Ex.  265  (1866),  afj’d,  LJR.  3  H.L.  33° 

’’This  is  especially  true  because  when  the  aim  is  allocation  of  resources,  too 
.^-Stteh  exactness  is  both  useless  and  self-defeating  for  more  reasons  than  are  worth - 
,T„  ******  listin8-  A  fair  collection  of  them  can  be  found  in  Calabresi,  supra  note  1,  at 

507-14  &  nn.17  &  41.  _ _  _ _ _ 

3*N.Y.  Times,  June  2,  1964,  p.  39,  col.  2.  Compare  id.,  June  3,  i964.  P-  45 
col.  1,  with  id.,  June  5,  1964,  p.  30,  col.  5. 

39  Thus,  a  foolish  society  may  feel  there  is  special  merit  in  having  both  large 
and  small  cars.  The  variety  might  seem  to  be  a  symbol  of  wealth  which  the  society 
wished  perpetuated.  If  this  symbolic  value  were  insufficiently  appreciated 
individual  buyers,  such  a  society  might  not  want  the  added  costs  of  diversity  t0 
placed  totally  on  either  large  or  small  cars.  For  that  allocation  might  result  xn 
type  of  car  becoming  dominant.  In  the  extreme  case,  the  foolish  society  might  ei 
remove  all  diversity  costs  from  both.  Of  course,  wiser  reasons  for  collect1' 
desiring  certain  diversity  costs  are  not  hard  to  think  of. 

say  that  large  cars  are  “socially  more  expensive”  than  small  cars  mean, 
they  would  be  less  desired  at  the  price  they  would  cost  if  they  were  the ^only 
of  car  and  bore  all  their  accident  costs,  than  would  small  cars  in  a  similar 
-  Obviously,  it  is  more  than  difficult  to  know  whether  this  would  be  sm 

indeed,  even  to  suggest  it  makes  one  subject  to  exactly  the  same  commen 

-  *aad*  about  Professor  Coff-se  in  note  tu  supra. - - - - - - 

”41”  “Involvement,”  however,  since  it  divides  the  costs,  is  not  as  good as ^loca¬ 
tion  to  one  of  the  parties  on  the  basis  of  the  factors  previously  discussed  J 
such  allocation  can  be  made.  Assume,  for  examp’e, .that an  acadeni  »jv 
activities  costs  $80  each  time  it  occurs;  assume  also  that  such  an  accid 
always  be  avoided  by  either  activity  through  the  installation  of  a  sa  y  d 
costing  $60  per  accident  prevented.  An  involvement  test  would  charge  e  h  oHhe 
parties  $40.  At  first  glance  neither  activity  would  install  the  safety  e  ^  ^  of 
might  do  so,  subsequently,  as  a  result  of  “artificial  bargaining  be 

entering  into  an  “artificial  bargain”  was  more  than  $20  no  such  barg  ^ 

struck  and  the  accident  would  not  be  avoided  even  though  lf  alhe'  J .  wou,d 

originally  charged  with  the  full  cost  of  the  accident,  the  safety  dev 
Sily  be  installed,  as  it  should  be.  Lest  this  horrible  Nation 

it  is,  the  exactly  opposite  conclusion  would  be  reached  if  instead  of  th 
posited,  we  posit  the  case  where  the  only  way  to  avoid  the  ^adent^ ^  ^ 
activities  modify  their  behavior  somewhat,  for  instance  by  each 

safety  device.  ,  e  situations 

Leaving  aside  these  extremes,  the  examples  suggest  th  Usuaiiy  t“e* 

where,  on  the  whole,  having  one  bearer  of  the  whole  lost *  “  '  will  deem  0* 

will  be  cases  where,  on  the  basis  of  the  factors  discussed  before,  we  w  jucfe 

of  the  parties  the  best  loss  bearer.  There  will  also  be  many  cases 
assessment  can  be  made,  but  these  will  usually  be  cases  where  som  ^  ^  ^ 
ing  action  on  the  part  of  all  the  activities  involved  seems  desirabl^ .  ^lr. 

the  kind  of  division  that  involvement  makes  is  probably  the  best 
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elimination  of  unimportant  sine  Qua  non  causes  is  really  no  more  than 
*  generalized  application  of  the  criteria  derived  in  our  earlier  discussion 

^  *vhere  Certain  Comparisons  Are  More  Important  Than  Others,”  pp.  734-37 

a  mu^ateral  situation.  In  our  earlier  discussion  we  used  the  criteria  to 
h  ^est  cost  '3earer  in  an  accident  involving  several  potential  joint  causes. 

^  ^  t^em  i°r  the  easier  task  of  excluding  some  potentially  involved  activi- 

^cavan8  all  those  about  which  we  feel  sufficiently  doubtful  so  that  an 
1 type  pf  division  seems  desirable.  _~_ 

48  I  do  not  mean  that  such  decisions  should  be  made  on  a  case-by-case  bas**- 
That  question  is  entirely  a  matter  of  the  costs  involved.  There  might  be  some  con 
texts  in  which  a  case-by-case  determination  of  what  activities  are  involved 
what  are  not  may  be  worth  the  extreme  cost  of  such  determinations.  In  0 
areas  guidelines  of  general  applicability  as  to  involvement  might  do  nearly  as  g 
a  job  of  excluding  irrelevant  activities  and  the  fact  that  they  do  it  much  morT 
cheaply  than  the  case-by-case  approach  would  be  conclusive.  ^ 

44  The  words  “typical”  and  “incidental”  in  themselves  are  meaningless, 
are  only  meant  to  be  suggestive  of  the  discussion  that  preceded  them.  — — 

**  The  importance  of  this  trend  can  easily  be  exaggerated  by  looking  at  those 
;.  •«**  of  the  economy  where  advertising  plays  iU  most  significant  role.  There  it 
««y,  though  certainly  not  always  correct,  to  assume  that  the  choices  made  by 
kdividuals  are  irrational  and,  more  important,  that  the  individuals  will  all  too  soon 
having  made  them.  But  the  area  of  final  consumer  choices,  even  if  it  were 
*  u  irrational  as  we  sometimes  think,  is  only  a  small  part  of  the  picture.  If  we 
C5taider  aU  the  decisions  at  the  production  level  which  are  made  by  individuals 
,  ePerating  through  the  market  mechanism,  it  3  much  easier  to  conclude  that  in- 
choosers  can  still  do  better  for  them  \  than  anyone  else. 
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Part  2:  Contracts  and  Fiduciaries 


Chanter  I:  T  -  P  Relationship. 


Section  (i)  Actual  Authority 

JACOBS  v  MORRIS  [1902]  1  Ch.  8l6  (C.A.) 


Appeal  against  the  decision  of  Farwell  J.  (1) 

In  1888  the  plaintiff,  Louis  Jacobs,  became  a  partner  in  an 

old-established  firm  of  tobacco  and  cigar  merchants  carrying 
on  business  in  Melbourne,  Australia,  under  the  name  of  Jacobs, 
Hart  &  Co. 

The  defendants,  Morris  &  Morris,  were  a  firm  consisting  of 
three  partners,  Arthur  Morris,  William  Morris,  and  Walter 
Morris,  carrying  on  business  as  cigar  merchants  at  4,  Cullum 
Street,  in  the  City  of  London.  They  had  had  business  dealings 
with  the  plaintiff’s  firm  since  1889. 

In  1898  the  plaintiff  became  the  sole  owner  of  the  business 
of  Jacobs,  Hart  &  Co.  Since  1882,  and  to  enable  the  plain¬ 
tiff’s  firm  to  transact  necessary  business  in  connection  with 
buying  and  paying  for  goods,  principally  cigars,  and  shipping 
them  to  Melbourne,  they  had  had  an  office  in  London,  No.  120, 
London  Wall.  The  name  of  the  plaintiff’s  firm  was  over  the 
office  door,  and  the  firm’s  name  appeared  on  the  letter-paper 
and  in  all  business  documents  used  in  carrying  on  the  office 
business.  In  1888  the  then  partners  in  the  firm,  the  plaintiff 
Mid  his  father,  both  of  whom  had  at  that  time  charge  of  the 
London  office,  went  to  Australia,  leaving  a  representative  or 
•gent  in  charge. 

In  1893  or  1894  the  plaintiff’s  brother,  Leslie  Jacobs,  who 
was  then  carrying  on  in  London  the  general  business  of  a 
commission  agent  on  his  own  account,  became  the  firm’s  repre¬ 
sentative  or  agent  at  the  London  office,  and  on  January  24, 
1899,  the  plaintiff,  who  was  then  in  Melbourne,  executed  a 
power  of  attorney — which  described  him  as  of  Melbourne, 
“  trading  as  a  tobacco  merchant  and  manufacturer  under  the 
style  of  ‘Jacobs,  Hart  A  Co.’” — appointing  Leslie  Jacobs, 
therein  described  as  “commercial  agent,”  attorney,  “in  and 
throughout  the  United  States  and  the  continents  of  America 
and  Europe  and  all  other  parts  of  the  world  other  than 
Australasia  and  New  Zealand  for  me  and  in  my  name,  or  in 
my  said  trading  name,  to  purchase  and  to  make  and  enter  into, 
sign  and  execute  any  contract  or  agreement  with  any  persons, 
firm,  company  or  companies  for  the  purchase  of  any  goods  or 
Merchandise  in  connection  with  the  business  carried  on  by  me 
as  aforesaid,  or  for  the  purchase  or  acquisition  by  me  of  any 
patent  rights  or  the  right  to  the  exclusive  or  partial  use  of 


(1)  [1901]  1  Ch.  201. 
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any  patent  or  invention,  or  for  the  purchase  or  acquisition  of 
the  right  to  act  as  the  sole  or  partial  agent  of  any  person,  firm 

or  company,  and  to  make  any  such  purchase  or  acquisition, 
either  for  cash  or  on  credit,  or  partly  for  cash  and  partly  on 
credit,  as  my  said  attorney  shall  in  his  discretion  think  advis¬ 
able.”  Then  there  was  a  power  to  modify  or  vary  the  terms 
and  conditions  of  such  contracts,  or  wholly  cancel  the  samo, 
upon  such  terms  as  the  attorney  might  deem  advisable,  and  to 
demand  and  recover  all  moneys  and  things  belonging  to  him, 
Louis  Jacobs,  trading  as  aforesaid,  and  to  settle  accounts. 
Then  it  continued  :  “  And  for  me  and  on  my  behalf,  and  where 
necessary,  in  connection  with  any  purchases  made  on  my 
behalf  as  aforesaid,  or  in  connection  with  my  said  business,  to 
make,  draw,  sign,  accept  or  indorse  any  bill  or  bills  of  exchange, 
promissory  note  or  promissory  notes,  notes  of  hand  or  bills  of 
lading  which|  shall  be  requisite  or  proper  in  the  premises,  and 
to  sign  my  name  or  my  said  trading  name  to  any  cheques  or 
orders  for  the  payment  of  money  on  my  banking  account  in 
London,  England.”  A  banking  account  had  been  kept  with 
the  London  and  Westminster  Bank  in  the  name  of  the  firm 

continuously  since  1882,  but  since  1893  it  had  been  operated 
upon  exclusively  by  Leslie  Jacobs  under  the  power  of  attorney, 
and  it  appeared  that  he  had  used  it  partly  for  the  plaintiffs 
purposes  and  partly  for  his  own.  The  office  expenses  were 
paid  by  himself,  and  he  was  paid  for  his  services  to  the  firm 
solely  by  commission. 

The  defendants,  Messrs.  Morris,  were  well  acquainted  with 
Leslie  Jacobs,  and  were  aware  that  he  was  acting  for  the 
plaintiff’s  firm  under  a  power  of  attorney. 

In  1898  and  the  early  part  of  1899  Messrs.  Morris!  advanced 
considerable  sums,  to  the  total  amount  of  some  3000/.,  on  loan 
to  Leslie  Jacobs,  who  purported  to  act  for  the  plaintiff’s  firm, 
upon  the  security  of  bills  of  exchange  accepted  by  him  in  the 
firm’s  name,  all  of  which  were  duly  met  at  maturity. 

In  June,  1899,  Leslie  Jacobs  applied  to  Messrs.  Morris  for  a 
fresh  loan  of  4000/.,  which  he  represented  that  he  was  autho¬ 
rized  to  borrow  on  behalf  of  the  plaintiff’s  firm,  and  this  loan 
he  eventually  obtained.  The  circumstances  under  which  the 
loan  was  so  applied  for  and  obtained  were  stated  in  detail  by 
Arthur  Morris,  the  senior  member  of  the  firm  of  Messrs. 
Morris,  in  his  evidence  in  chief  at  the  trial.  His  statement 
was  to  the  following  effect.  He  said  that  he  was  aware  that 
loans  to  a  considerable  amount  had  from  time  to  time  been 
made  by  his  firm  to  the  plaintiff’s  firm,  it  being  a  common 
practice  with  them,  Messrs.  Morris,  to  make  loans  to  customers. 
Leslie  Jacobs  having  informed  him  that  the  plaintiff’s  firm 
contemplated  pushing  their  business  by  buying  a  cigarette 
manufactory,  and  wanted  cash  for  that  purpose,  and  also  for 
purchasing  the  necessary  machinery  and  leaf  tobacco,  pro¬ 
posals  for  a  loan  were  then  discussed,  and  eventually,  early  in 
June,  1899,  an  interview  between  Arthur  Morris  and  Leslie 
Jacobs  took  place  at  the  latter’s  office,  when  there  was  a 
further  conversation  about  the  proposed  loan.  Arthur  Morris’s 
version  of  the  conversation  was  as  follow's:  “Leslie  Jacobs 
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BHid,  ‘  If  you  do  oblige  ub  in  this  way,  it  will  be  a  very  good 
thing  for  you.  We  will  introduce  and  push  your  proprie¬ 
tary  brands  in  Australia.’  I  said,  ‘  All  right.’  I  was  very 
pleased  to  hear  it.  I  was  very  strongly  desirous  of  having  our 

proprietary  brands  that  were  owned  by  us  introduced  on  to  the 
market  by  a  pushing  and  long-established  house,  and  so  we 
agreed  to  do  it.  He  (Leslie  Jacobs)  said,  ‘  Of  course  I  have 
got  full  power  to  borrow  money.’  I  said,  ‘  I  know  you  have.’ 
lie  said,  ‘  Here  is  my  power  of  attorney  ’  ;  and  he  produced  it. 
I  said,  ‘  It  is  not  necessary  ;  I  will  take  your  word  in  a  case 
like  this:  it  is  good  enough  for  me.’  But  he  produced  the 
power  of  attorney,  and  said,  *  Oh,  look  at  it — read  it.’  I  read 
a  few  lines,  and  said,  ‘  I  do  not  understand  this  sort  of  thing; 
besides,  if  you  tell  me  you  have  power  to  borrow  the  money  ’ — 
and  I  remembered  that  we  had  actually  advanced  the  firm 
money — ‘  that  is  good  enough.’  He  said,  ‘  If  you  are  not  quite 
sure  about  my  power  ’ — though  I  had  assured  him  that  I  was 

‘I  w'ill  cable  my  people  in  'Melbourne  to  cable  to  you  that 
we  actually  require  that  loan  I  aid,  ‘  It  is  absurd  ;  it  is  quite 
unnecessary.’  In  fact,  I  thought  il  would  have  been  offensive: 
it  would  have  appeared  as  if  I  doubted  his  word,  which  I  had 
no  reason  to  do  at  that  time.”  A  few  days  afterwards,  on 
June  12,  1899,  an  interview  took  place  between  Arthur  Morris 
and  Leslie  Jacobs  at  the  office  of  the  former,  when  Leslie 
Jacobs  again  referred  to  the  request  he  had  made  at  the 
previous  interview  that  Messrs.  Morris  should  lend  the  plain¬ 
tiff’s  firm  4000/.,  and  the  result  was  that  on  the  same  day  it 
was  arranged  verbally  that  Messrs.  Morris  should  lend  the 
plaintiff’s  firm  the  sum  of  4000/.,  at  4  per  cent,  interest,  upon 
the  security  of  bills  of  exchange,  to  be  accepted  by  the  plain¬ 
tiff’s  firm,  whereupon  Messrs.  Morris  handed  to  Leslie  Jacobs 
two  cheques  for  2000/.  each  drawn  to  the  order  of  the  plain¬ 
tiff’s  firm,  one  being  dated  June  12  and  the  other  June  20, 
1899.  In  exchange  for  the  cheques  Messrs.  Morris  received 
from  Leslie  Jacobs  four  hills  for  1000/.  each,  with  interest 
added,  all  dated  June  12,  1899,  and  respectively  payable  three, 
six,  nine,  and  twelve  months  after  date,  each  bill  being  accepted 
by  Leslie  Jacobs  as  follows  :  “  Per  pro  Jacobs,  Hart  &■  Co. 
Leslie  Jacobs.”  It  was  also  arranged  between  Arthur  Morris 
and  Leslie  Jacobs  at  the  interview'  on  June  12,  1899,  that  as  a 
condition  of  the  loan  the  plaintiff's  firm  should  push  Messrs. 
Morris’s  proprietary  brands  of  cigars  in  Australia. 

The  two  cheques  for  2000/.  each  were  paid  by  Leslie  Jacobs, 
on  June  13  and  20  respectively,  into  the  account  of  the  plain¬ 
tiffs  firm  with  tie  London  and  Westminster  Bank,  each  being 
indorsed  ”  Jacobs,  Hart  <fc  Co.  pp.  Leslie  Jacobs.” 

On  June  12,  the  date  on  which  the  first  cheque  for  2000/. 
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was  banded  to  Leslie  Jacobs,  a  sum  of  251  only  wai  standing 
to  the  credit  of  the  plaintiff’s  firm  at  the  London  and  West¬ 
minster  Bank,  and  the  whole  40001  was  drawn  out  within 
some  eighteen  days  afterwards,  that  is,  before  July  1,  by  Leslie 
Jacobs  by  means  of  cheques  drawn  by  him  in  the  name  of  the 
plaintiff’s  firm.  The  money  so  drawn  out,  or  the  greater  part 
thereof,  was  applied  by  Leslie  Jacobs  to  his  own  purposes. 
Both  he  and  the  plaintiff  were  examined  and  cross-examined, 
and  each  stated  that  the  plaintiff  himself  received  no  benefit 
from  the  4000/.  paid  into  his  banking  account,  Leslie  Jacobs 
stating  positively  that  he  had  used  the  whole  for  his  own 
purposes ;  but  the  pass-book  contained  entries  leading,  appa¬ 
rently,  to  the  inference  that  some  portion  at  least  of  the  money 
had  gone  in  payment  of  debts  due  from  the  plaintiff’s  firm. 
During  the  whole  of  these  transactions  the  plaintiff  was  absent 
in  Australia. 

The  course  of  business  in  the  case  of  purchases  of  goods  in 
London  on  account  of  the  plaintiff’s  firm  was  this.  For  the 
purpose  of  putting  the  firm’s  London  representative  or  agent 
in  funds  to  pay  for  the  goods,  an  arrangement  was  come  to 
between  the  firm  and  their  Australian  bankers,  who  had  a 
branch  in  London,  to  make  advances  in  the  following  manner : 
When  Leslie  Jacobs  bought  goods  for  the  firm,  he  took  the 
invoice  and  the  shipping  documents  to  the  London  branch  of 
the  Australian  bank,  together  with  a  bill  of  exchange  drawn 
by  him  in  the  name  of  the  firm  upon  the  firm  itself.  Upon 
these  documents  the  London  branch  handed  him  a  cheque  for 
the  net  amount  of  the  invoice  under  a  letter  of  credit  given  by 
the  Australian  bank  to  the  firm,  and  sent  by  the  firm  to  Leslie 
Jacobs.  Leslie  Jacobs  then  paid  the  money  into  the  firm’s 
account  at  the  London  and  Westminster  Bank,  and  paid  for 
the  goods  by  a  cheque  drawn  in  favour  of  the  sellers  on  the 
same  account.  The  plaintiff  had  no  knowledge  of  any  borrowing 

under  the  power  of  attorney  for  the  general  purposes  of  the 
business,  and,  owing  to  his  absence  in  Australia,  he  had  no 
knowledge  of  the  particular  transactions  in  question  in  the 
present  case  until  after  the  money  had  been  misappropriated 
by  Leslie  Jacobs.  In  November,  1899,  Leslie  Jacobs  became 
insolvent.  The  particulars  of  the  loan  transaction  then  came 
to  the  knowledge  of  the  plaintiff,  who  thereupon  commenced 
this  action  against  Messrs.  Morris  and  Leslie  Jacobs,  claiming 
(amongst  other  relief)  an  injunction  to  restrain  them  from 
negotiating,  amongst  others,  the  bills  for  the  4000/.,  upon  the 
ground  that  Leslie  Jacobs  had  no  authority,  either  express  or 
implied,  to  borrow  the  money  or  to  accept  the  bills  upon  his, 
the  plaintiff’s,  behalf.  Messrs.  Morris  counter-claimed  against 
the  plaintiff  and  Leslie  Jacobs  for  payment  of  the  sums  due 
on  the  bills  with  interest  thereon  at  4  per  cent.,  and  alterna¬ 
tively  for  the  4000/.  as  money  had  and  received  by  the  plaintiff 
to  the  use  of  Messrs.  Morris.  At  the  trial  of  the  action,  the 
defendant,  Leslie  Jacobs,  submitted  to  judgment,  as  stated  in 
the  report  below.  Upon  the  questions  at  issue  between  the 
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plaintiff  and  the  defendants  Messrs.  Morris,  several  witnesses 
were  called,  including  the  plaintiff  himself,  and  Lofllie  Jjftcobfc.. 
as  already  stated,  and  also  Messrs.  Arthur  and  William  Morris. 

In  delivering  judgment  Farwell  J.  held  (1.)  that  Leslio 
Jacobs  had  no  authority  under  the  power  of  attorney  to 
borrow  the  4000/.,  and  his  Lordship  accordingly  ordered 
Messrs.  Morris  to  deliver  up  to  the  plaintiff  the  four  bills  for 
that  amount ;  and  (2.)  with  regard  to  Messrs.  Morris’s  counter¬ 
claim  against  the  plaintiff  for  the  4000/.  as  money  had  and 
received  by  him  to  their  use,  his  Lordship  held  that  the  money 
did  actually  come  into  the  possession  of  the  plaintiff,  because 
it  went  into  his  banking  account,  but  that,  as  he  had  at  the 
time  no  means  of  knowledge  of  the  facts,  he  was  not  liable  n 
for  money  had  and  received. 

The  defendants,  Messrs.  Morris,  appealed. 

The  appeal  was  heard  on  January  21  and  23,  1902. 


March  3.  Vaughan  Williams  L.J.  I  am  of  opinion  that 
the  judgment  of  Farwell  J.  ought  to  be  affirmed.  The  first 
question,  is  as  to  the  construction  of  the  power  of  attorney. 
Does  it  include  a  power  to  borrow  money  ?  It  contains  no 
express  power  to  borrow.  [His  Lordship  read  the  power  as 

above  quoted,  and,  with  reference  to  the  latter  clause  of  it 
said  : — j  * 

1  his  latter  clause  contains  no  express  power  to  borrow,  but 
it  is  said  that  the  power  to  borrow  arises  by  necessary  implica¬ 
tion  from  the  words  “  in  connection  with  my  said  business,”  to 
make,  draw,  sign,  accept,  or  indorse  any  bill  of  exchange 
promissory  note,  &c.  It  is  said  that  these  words,  unless  they 
have  no  effect,  must  authorize  something  more  than  accept¬ 
or  making  bills  of  exchange  in  connection  with  any  purchases 
because  express  power  to  do  this  is  given  just  above  in  the 
earlier  words  of  this  clause.  This  argument  seems  to  me  well 

(1)  (1890)  15  App.  Cas.  357. 

(3)  (1884)  28  Oh.  P.  340,  350. 
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founded  ;  but  it  still  remains  to  consider  what  is  the  authority 
to  accept  bills  or  give  promissory  notes  which  is  given  by  these 
words  beyond  the  power  to  do  so  in  connection  with  purchases. 

It  is  a  power  to  accept  bills  and  make  notes  in  connection  with 
“  my  said  business,”  that  is,  the  business  of  a  tobacco  merchant 
J  and  manufacturer  carried  on  by  the  donor  of  the  power  under 
the  style  of  “Jacobs,  Hart  &  Co.”  at  Melbourne.  Now,  in 
my  judgment,  this  authority  cannot  extend  beyond  the  powers, 
express  or  implied,  given  to  Leslie  Jacobs  by  his  appointment 
contained  in  the  power  of  attorney.  The  power  of  attorney 
does  not  contain  any  express  power,  except  the  power  to  pur¬ 
chase  and  do  certain  particularised  things  in  connection  with 
such  purchases.  In  other  words,  the  power  of  attorney  appoints 
Leslie  Jacobs  the  purchasing  agent  for  the  business  carried  on 
by  Louis  Jacobs,  and  gives  him  certain  particularised  powers 
in  connection  with  purchases,  and  then  goes  on  to  give  him 
this  power  of  accepting  bills  and  making  notes  in  connection 
with  the  said  business.  In  my  judgment  the  later  words  are 
intended  merely  to  cover  such  powers  beyond  the  mere  power 
to  purchase,  which  is  expressly  given,  as  are  necessarily  implied 
by  the  appointment  of  Leslie  Jacobs  as  purchasing  agent.  Let 
us  test  it  in  this  way.  Suppose  the  authority,  whether  given 
by  word  of  mouth  or  in  writing,  had  been  limited  or  expressed 
in  some  such  words  as  these  :  “  I  hereby  appoint  Leslie  Jacobs 
as  the  purchasing  agent  in  Europe  and  America  for  the  business 
of  tobacco  merchant  and  manufacturer  which  I  carry  on  at 
Melbourne,  in  Victoria.”  Would  such  an  appointment  create 
by  necessary  implication  a  power  in  Leslie  Jacobs  to  borrow 
money?  I  think  not.  The  implied  powers  of  an  agent 
appointed  by  a  trader  are  very  different  from  the  implied 
powers  of  a  partner  in  a  similar  business.  Prima  facie,  an 
agent  cannot  borrow  unless  he  has  express  authority,  as  is 
explained  by  the  judgments  in  Hawtayne  v.  Bourne.  (1)  And 
the  distinction  between  the  case  of  an  agent  and  the  case  of  a 
partner  is  well  illustrated  by  the  judgments  in  Brown  v. 
Kidger.  (2)  But  it  may  be  urged  that  if  power  to  accept  bills 
and  give  promissory  notes  in  cases  other  than  purchases  does 

not  apply  to  borrowing,  there  is  nothing  else  to  which  it  could 
apply.  I  cannot  agree.  I  can  quite  conceive  many  debts 
which  might  arise  in  the  business  of  the  firm  by  reason  of  acts 
clearly  falling  within  the  authority  of  the  agent  other  than 
purchases.  For  instance,  the  agent  might  incur  a  debt  for  costs 
to  a  solicitor,  or  a  debt  to  an  accountant  in  respect  of  the  ' 
examination  and  adjustment  of  a  trading  account ;  or,  to  take 
the  case  which  I  understand  Fanvell  J.  to  put,  of  an  agreed 
sum  payable  to  the  vendor  of  goods  on  a  contract  w'hich  the 
agent  has  thought  it  advisable  to  pay  money  to  be  allowed  to 
rescind.  In  all  these  cases  it  seems  to  me  there  is  money 


(1)  (1841)  7  M.  &  W.  595. 


(2)  (1858)  3  H.  &  N.  853. 
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payable  which  is  not  in  connection  with  a  purchase  ;  and  the 
words  “in  connection  with  my  said  business”  seem  to  give  a 

necessary  authority  to  accept  a  bill  or  give  a  promissory  note 
in  such  cases ;  and  I  therefore  cannot  agree  that  there  is 
nothing  but  “borrowing”  which  these  words  can  cover.  I 
think  that  the  power  of  attorney  contains  no  authority  to 
borrow. 

I  must  mention  one  other  argument,  which  is,  as  I  under¬ 
stand  it,  this — that  the  actual  practice  in  the  business  of  this 
firm  shews  that  the  power  to  borrow  is  essential  to  the  per¬ 
formance  of  the  duty  in  England  of  a  purchasing  agent  acting 
for  an  Australian  firm,  because  the  business  was  in  fact  mainly 
conducted,  if  not  entirely,  by  the  method  of  the  agent,  when  he 
bought  goods,  taking  the  invoice  and  the  shipping  documents 
to  the  London  branch  of  the  Australian  bank,  together  with 
the  bill  of  exchange  drawn  by  him  in  the  name  of  the  firm 
upon  the  firm  itself ;  and  upon  these  documents  the  London 
branch  handed  him  a  cheque  for  the  net  amount  of  the  invoice, 
under  a  letter  of  credit  given  by  the  Australian  bank  to  the 
firm  and  sent  by  the  firm  to  Leslie  Jacobs;  and  Leslie  Jacobs 
then  paid  the  money  into  the  firm’s  account  in  the  London 
and  Westminster  Bank,  and  7 .  d  for  the  goods  by  a  cheque 
in  favour  of  the  sellers.  I  can  act  ee  that  this  practice  shews 
that  a  general  power  to  borrow  was  in  any  way  essential 
to  the  conduct  of  the  business.  All  it  shews  is  that  the  firm 
had  opened  a  credit  with  an  Australian  bank,  who  authorized 
their  London  branch  to  advance  to  Leslie  Jacobs  the  invoice 

price  of  exported  goods  against  the  shipping  documents.  This 
was  an  advance  made  under  the  special  direction  of  the  prin¬ 
cipal  in  Australia,  who  opened  the  credit  to  be  operated  upon 
against  shipping  documents  of  goods  exported  to  the  firm. 
This  practice  seems  to  me  to  negative  rather  than  to  affirm  a 
general  power  to  borrow  for  the  purposes  of  the  business.  If 
Leslie  Jacobs  had  no  right  to  borrow  money  on  behalf  of  Louis 
Jacobs,  this  disposes  of  the  counter-claim  so  far  as  it  relates  to 
the  bills  of  exchange  given  in  consideration  of  the  loan,  but  it 
still  leaves  the  claim,  as  money  had  and  received  to  the  use  of 
Messrs.  Morris,  for  the  4000/.  obtained  by  the  cheques  of 
Messrs.  Morris  which  were  paid  into  the  account  of  Louis 
Jacobs  at  the  London  and  Westminster  Bank.  Here,  again,  I 
agree  with  the  conclusion  at  which  Farwell  J.  has  arrived. 

I  agree  that  Messrs.  Morris  cannot  recover  the  4000/.  as 
“money  had  and  received”  by  Louis  Jacobs;  but  I  do  not 
base  my  conclusion,  as  Farwell  J.  seems  to  do,  on  the  ignorance 
or  want  of  means  of  knowledge  of  Louis  Jacobs,  while  the 
4000/.  remained  to  his  account  at  the  London  and  Westminster 
Bank,  of  the  fact  that  it  had  been  paid  in  to  his  credit.  I 
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prefer  to  base  my  decision  on  the  estoppel  arising  against 
Messrs.  Morris  by  reason  that  they  had  constructive  notice, 

when  they  lent  the  money,  that  Leslie  Jacobs  had  no  authority 
to  borrow  on  behalf  of  Louis  Jacobs,  and  that  it  was  their 
conduct  in  lending  the  money  which  enabled  Leslie  Jacobs  to 
pass  the  4000Z.  through  Louis  Jacobs’s  account  without  his 
knowledge.  I  am  not  sure  that  in  Marsh  v.  Keating  (1)  either 
the  House  of  Lords  or  the  judges  whose  opinion  was  taken 
meant  to  decide  either  that  ignorance  and  want  of  means  of 
knowledge  will  exonerate  a  person  through  whose  account  a 
sum  of  money  has  passed  from  responsibility,  or  that  knowledge 
of  the  fact  is  essential  to  liability.  Nothing  more  seems  to  me 
to  have  been  decided  than  that  there  the  defendants  could  not 
rely  upon  ignorance  if  they  had  the  means  of  knowledge. 
Park  J.,  in  delivering  the  opinion  of  the  judges,  says  (2) :  “  If 
they  had  not  the  actual  knowledge,  they  had  all  the  means  of 

knowledge ;  and  there  is  no  principle  of  law  upon  which  they 
can  succeed  in  protecting  themselves  from  responsibility  in  a 
case  wherein,  if  actual  knowledge  was  necessary,  they  might 
have  acquired  it  by  using  the  ordinary  diligence  which  their 
calling  requires.”  The  opinion  does  not  say  that  knowledge 
was  necessary.  The  ignorance  in  such  a  case  seems  evidence 
of  negligence,  or  of  the  wide  limits  of  actual  authority  given  to 
an  agent  appointed  by  the  principal  to  deal  with  strangers.  I 
have  no  doubt  myself  that  the  onus  in  such  a  case  is  on  the 
person  through  whose  account  the  money  passed ;  but,  what¬ 
ever  may  have  been  the  intention  of  the  decision  in  Marsh  v. 
Keating  (1),  I  am  not  prepared  to  say  that  a  man  who  places  his 
account  at  a  bank  under  the  absolute  control  of  an  agent,  giving 
him  the  power  to  indorse  cheques  payable  to  his  order,  including 
cheques  crossed  with  the  name  of  his  bankers,  and  to  sign 
cheques  drawn  on  his  account,  had  not  the  means  of  knowledge, 
at  all  events  after  a  lapse  of  time,  of  what  was  being  paid  into 
and  paid  out  of  his  account  by  his  agent.  I  see  nothing  to 
prevent,  in  this  case,  such  an  audit  in  London,  to  say  nothing 
of  accounts  rendered  to  Melbourne,  as  would  have  rendered 
these  frauds,  as  I  must  call  them,  by  Leslie  Jacobs  impossible. 
This  is  sufficient  to  constitute  liability  whatever  view  is  taken 
of  the  decision  in  Marsh  v.  Keating  (1),  and  this  liability  arises 
in  the  present  case,  if  at  all,  from  the  fact  that  Leslie  Jacobs 
was  in  fact  acting  under  the  general  authority  actually  given  by 
Louis  Jacobs  when  he  indorsed  Messrs.  Morris’s  cheque,  and 
thus  authorized  its  presentation  on  behalf  of  Louis  Jacobs  by  the 
London  and  Westminster  Bank  with  whose  name  it  was  crossed, 
and  the  payment  of  it  to  the  London  and  Westminster  Bank 
by  the  bank  on  whom  Messrs.  Morris  had  drawn  the  cheque. 
It  seems  to  me  that  Louis  Jacobs,  by  so  doing,  himself  lent  the 


(1)  1  Bing.  N.  C.  198;  2  Cl.  &  F.  250;  37  R.  R.  75 
(2)  2  Cl.  &  F.  289,  290. 

(1)  1  BiDg.  N.  C.  198;  2  Cl.  &  F.  250;  37  R.  R.  75. 
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proceeds  of  the  cheque  to  the  London  and  Westminster  Bank. 
It  seems  to  me  that  that  which  was  done  was  done  under  an 
actual  authority;  and  I  doubt  whother  one  need  resort  to 
ostensible  authority  or  estoppel  to  found  a  charge  against 
Mr.  Louis  Jacobs.  But  in  my  judgment  Mr.  Louis  Jacobs  is 
not  liable  for  this  40004  in  an  action  “  for  monev  had  and 

received  ”  to  the  use  of  Messrs.  Morris,  because  they  cannot  be 
heard  to  say  that  they  did  not  know  that  Leslie  Jacobs  was 
receiving  from  them  their  cheque  in  favour  of  Louis  Jacobs  for 
a  purpose  foreign  to  that  for  which  Louis  Jacobs  had  given 
authority  to  Leslie  Jacobs  to  indorse  and  to  pay  into  Louis 
Jacobs’s  account.  If  this  is  so,  the  loss  of  Messrs.  Morris’s 
money  was  not  caused  by  an  act  of  Louis  Jacobs,  but  by  their 
own  act.  It  was  their  own  act  which  enabled  Leslie  Jacobs 
to  commit  the  fraud.  The  only  doubt  which  I  have  had  has 
arisen  from  the  fact  of  the  prior  loans  by  Messrs.  Morris  to 
Leslie  Jacobs,  which  loans  (amounting  in  all,  I  think,  to  30004) 
had  been  discharged  in  due  course  by  or  on  account  of  Louis 
Jacobs.  Messrs.  Morris  might  well  say  that  their  course  of 
business,  notwithstanding  the  lir.'Ls  of  the  power  of  attorney, 
held  out  Leslie  Jacobs  as  an  agent  of  Louis  Jacobs  with  autho¬ 
rity  to  borrow ;  but  I  think  that  the  evidence  shews  that 
Messrs.  Morris  doubted  the  authority  of  Leslie  Jacobs  to 
borrow,  and  were  not  in  fact  misled  by  any  ostensible  autho¬ 
rity  in  him  arising  out  of  previous  transactions.  Of  course,  if 
Louis  Jacobs  had  received  the  benefit  of  the  money  by  its 
being  used  to  pay  his  debts,  he  would  pro  tanto  have  adopted 
the  loan  and  so  be  liable.  Farwell  J.,  however,  has  found  that 
Louis  Jacobs  received  no  benefit  from  the  40004,  and  there  is  a 
general  statement  by  both  Louis  and  Leslie  Jacobs  to  this  effect, 
and  they  were  not  cross-examined.  I  suppose,  therefore,  that 
this  must  be  taken  to  be  the  fact,  although  an  examination  of 
the  pass-book  seems  to  me  to  lead  to  a  contrary  conclusion. 

Stirling  L.J.  I  am  of  the  same  opinion.  I  do  not  think 
that  I  can  add  anything  to  what  has  been  said  by  Farwell  J. 
and  by  Vaughan  Williams  L.J.  on  the  question  as  to  what  is 
the  true  construction  of  the  power  of  attorney  which  was  given 
by  the  plaintiff  to  the  defendant  Leslie  Jacobs  ;  but  I  think  it 
is  right  to  state  how,  as  it  seems  to  me,  the  case  as  to  whether 
the  defendants,  Messrs.  Morris,  are  entitled  on  their  counter¬ 
claim,  regarded  as  an  action  for  money  had  and  received, 
ought  to  be  treated.  [His  Lordship  then  stated  the  facts  as  to 
the  payment  of  the  4000/.  into  the  banking  account  of  the 

plaintiffs  firm  with  the  London  and  Westminster  Bank,  laying 
p:i  ticular  stress  upon  Arthur  Morris’s  evidence  of  the  conversa¬ 
tion  above  set  out  between  himself  and  Leslie  Jacobs  with 
reference  to  the  proposed  loan  of  the  4000/.,  and  upon  the  fact 
that  Messrs.  Morris,  without  any  further  inquiry,  agreed  to 
grant  the  loan  on  the  security  of  bills  accepted  by  Leslie 
Jacobs  in  the  name  of  the  plaintiff's  firm.  His  Lordship  then 
proceeded  : — ] 
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Farwell  J.  has  found  that  the  plaintiff  never  was  aware  of 
any  borrowing  by  the  defendant  Leslie  Jacobs,  and  that  he 
never  got  the  benefit  of  it.  If  Messrs.  Morris  had  read  the 
power  of  attorney  they  would  have  known  that  it  contained 
no  power  to  borrow;  and  also  that  Leslie  Jacobs  had  power 
to  indorse  cheques  or  draw  on  the  banking  account,  though 
only  in  connection  with  matters  of  which  the  alleged  purpose 
was  not  one.  If,  then,  the  question  be,  Is  it  ex  soquo  et  bono 
that  the  loss  occasioned  by  the  fraudulent  act  of  Leslie  Jacobs 
should  be  borne  by  the  plaintiff? — it  seems  to  me  that  it  is  not. 
The  primary  cause  of  that  loss  is  not  anything  done  or  omitted 
to  be  done  by  the  plaintiff,  but  the  neglect  of  ordinary  business 
precautions  by  the  defendants,  Messrs.  Morris.  It  is  said, 
however,  that  the  case  falls  within  the  decision  in  Marsh  v. 
Keating.  (1)  Farwell  J.  has  held  that  the  principle  involved" 
in  the  opinion  given  by  the  judges  who  advised  the  House 
of  Lords  in  that  case  requires  that  two  things  should  be 
established,  first,  that  Messrs.  Morris’s  money  went  into  the 
plaintiff’s  account,  and,  secondly,  that  the  plaintiff  knew  or 
had  the  means  of  knowledge,  while  it  remained  to  the  credit 
of  that  account,  that  it  was  the  money  of  the  defendants, 
Messrs.  Morris.  I  agree  with  Farwell  J.  in  taking  this  view  of 
Marsh  v.  Keating  (1),  and  I  also  agree  with  him  in  thinking 
that  the  defendants,  Messrs.  Morris,  have  failed  in  establishing 
the  second  point.  I  think,  therefore,  that  the  decision  of  the 
learned  judge  ought  to  be  affirmed. 

Cozens-Hardy  L.J.  I  agree  that  Farwell  J.’s  judgment 
ought  to  be  affirmed  ;  and  it  might  be  sufficient  to  say  that 

I  accept  the  reasons  assigned  by  him  for  his  conclusion.  But, 
as  I  have  had  the  opportunity  of  reading  the  judgment  of 
Vaughan  Williams  L.J.,  I  desire  to  say  that  I  adopt  his  view 
as  to  the  construction  of  the  power  of  attorney ;  and  I  hold 
that  it  did  not  confer  a  general  power  of  borrowing. 

With  respect  to  the  4000Z.  which  was  paid  into  the  plaintiff  s 
account  at  a  London  bank  by  the  attorney,  Leslie  Jacobs,  it 
seems  that  it  was  all  drawn  out  by  Leslie  and  applied  for  his 
own  purposes  before  the  plaintiff,  who  was  resident  in  Australia, 
knew,  or  could  in  ordinary  course  of  business  have  known, 
anything  about  the  transaction.  Under  these  circumstances  . 
I  think  the  plaintiff  cannot  be  held  liable  for  the  sum  as  money 
had  and  received  for  the  use  of  Messrs.  Morris.  The  truth  is 
that  Messrs.  Morris  must  be  taken  to  have  had  full  notice  of 
the  terms  of  the  power  of  attorney,  and  that  it  did  not  autho¬ 
rize  the  borrowing  of  this  4000L  They  advanced  the  money 
on  the  attorney’s  statement  that  the  power  did  authorize  it. 
Their  omission  to  read  the  power  was  the  proximate  cause  of 
the  loss.  As  between  them  and  the  plaintiff,  I  think  they  are 
more  to  blame ;  and  it  would  not  be  just  to  hold  the  plaintiff 
liable  for  an  act  done  by  his  attorney  beyond  the  scope  of  his 
authority  in  favour  of  Messrs.  Morris,  who  knew  the  limits  of 
the  authority. 


(1)  1  Bins.  N.  C.  198  ;  2  Cl.  &  F.  250 ;  37  R.  R.  75. 
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BLACKBURN  v „  MASON.  Court  of  Appeal.  1893.  68  L.T.510. 

LORD  ESHER  M.R.  In  this  case  the  plaintiff,  a 
person  residing  at  Halifax,  being  desirous  of  selling  some 
shares,  Instructed  a  broker  at  Halifax  to  sell  for  him.  This 
employed  another  broker,  who  was  a  member  of  the  London 
St  jk  Exchange,  to  sell,  and  in  so  doing  he  did  not  give  the 
name  of  his  principal.  The  London  broker  had  previously  had 
many  transactions  with  the  Halifax  broker,  some  of  which  trans¬ 
actions  were  between  them  personally,  and  some  were  on  behalf 
of  principals  of  the  country  broker.  The  London  broker  sold  the 
shares,  and  received  the  price;  transfers  were  executed  by  the 
plaintiff  and  given  to  the  country  broker,  who  transmitted  them 
to  the  London  broker,  and  so  the  sale  was  carried  out.  Now, 
the  London  broker  had  an  account  with  the  country  broker,  and 
the  balance  of  this  account  on  all  the  transactions  which  had 
taken  place  between  them  was  against  the  country  broker;  so  the 
London  broker,  the  defendant  in  this  action, v' instead  of  trans¬ 
mitting  the  money  received  by  him  as  the  price  of  the  shares 

to  the  country  broker  or  to  the  plaintiff,  set  off  this 
money  against  the  balance  of  the  account  between  himself  and  the 
country  broker,  and  so  paid  himself  the  debt  which  he  was  owed 
by  the  country  broker.  About  year  afterwards  the  plaintiff 
commenced  this  action  against  the  ondon  broker  for  money  re¬ 
ceived  by  the  defendant  as  the  price  of  the  shares  which  he 
alleges  the  defendant  sold  on  behalf  of  the  plaintiff  as  undis¬ 
closed  principal.  -In  answer  to  that  the  defendant  desires  to 
t  up  an  alleged  custom  of  the  London  Stock  Exchange  that,  when 
London  broker  is  employed  directly  by  a  country  broker,  he  has 
right  of  treating  the  country  broker  as  a  principal,  al- 
>ugh  acting  for  some  one  else,  and  that  therefore  the  London 
hroker  is  entitled  to  use  any  claim  he  may  have  against  the 
untry  broker  as  a  set-off  against  his  principal;  and  the  de¬ 
fiant  further  says  that  the  plaintiff  intended  the  sale  to  be 
cried  out  on  the  London  Stock  Exchange,  and  that  the  plain— 
tf  was  therefore  bound  by  the  alleged  custom.  Now,  that  is  a 
ry  far-reaching  custom.  It  means  that  a  London  stockbroker 
° 1  P aY  himself,  by  means  of  money  belonging  to  an  undisclosed 

•  >  .  i 

pal,  a  debt  owing  to  him  from  a  country  broker.  That  is 
what  the  alleged  custom  comes  to... What  is  the  law  in  a  case 
where  a  person  deals  in  a  market,  and  is  met  by  an  unreason¬ 
able  custom?  ....A  person  may  pgree  to.be  bound  by  an  un¬ 
reasonable  custom  of  a  market,  but  he  is  only  bound  if,  when 
■n  t  e  red  on  the  dealing,  the  custom  was  made  known  to  him, 
and  he  agreed  to  be  bound.  Therefore  here  the  plaintiff  is 
nor  bound  by  this  unreasonable  custom,  unless  he  can  be 

f  rovr’d  to  have  known  of  the  alleged  custom,  and  agreed  to  be 

bound  by  it. 


[The  defendant  was  given  the  option  of  proving 
plaintiff's  k no  wit  ,ge  that  such  a  custom  existed  and 
F  laintlff  knew  of  it,  otherwise  judgment  would  go  against 

Ho  offered  no  further  evidence  and  the  plaintiff  had 

Judgment . ] 
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Section  (ii)  Apparent  Authority 


MAC  FISHERIES  LIMITED  v.  HARRISON.  High  Court  of  Justice. 

1924.  40  T.L.R.  709. 

The  defendant  was  the  tenant  and  licensee  of  a 
public-house,  and  an  arrangement  was  made  that  on  the  instal¬ 
lation  of  a  new  tenant  (Mrs.  Squires)  by  the  brewers  the  de¬ 
fendant  should  continue  to  hold  the  license  on  behalf  of  the 
new  tenant  and  should  be  relieved  by  the  brewers  of  any  obli¬ 
gation  under  his  previous  tenancy  agreement.  Thereafter  the 
new  tenant,  as  though  she  were  the  licensee,  carried  on  the 
business  for  her  own  benefit,  the  defendant  taking  no  part  in 
the  management,  and  the  plaintiffs,  believing  the  new  tenant 
to  be  the  licensee,  supplied  goods  (articles  of  food)  to  her 
order.  The  statement  that  the  defendant  (Harrison)  was  the 
licensee  was  painted  over  the  door,  but  the  plaintiffs  were 
unaware  of  this.  Ultimately  the  new  tenant  failed  to  pay  the 
plaintiffs  for  some  of  the  goods,  and  the  plaintiffs,  on  as¬ 
certaining  the  facts,  sued  the  defendant  (Harrison)  for  the 
price — on  the  ground  that  the  tenant  was  his  agent  and  that 
in  any  case  the  defendant,  by  reason  of  his  having  allowed  the 
tenant  to  do  that  which  the  defendant  alone,  by  himself  or  his 
agents  or  servants,  could  lawfully  do,  namely,  carry  on  the 
business  under  the  license,  was  estaopped  from  denying  that  the 
tenant  was  his  agent.... 

SWIFT  J.  ...The  position  arising  out  of  the  par¬ 
ticular  arrangement  in  this  case  was  discussed  in  the  Divi¬ 
sional  Court  in  the  almost  exactly  similar  action  of  John 
Betts,  Limited  v.  Harrison.  In  that  case  it  was  decided  that 
the  defendant  was  estopped  from  denying  that  Mrs.  Souires  was 
hj.s  agent.  There  was,  however,  a  difference  between  the 
facts  in  that  case  and  those  in  the  present  action.  In  the 
former  case  the  plaintiffs*  representative  saw  the  name  of 
Harrison  as  the  licensee  over  the  door,  and  believed  that  Mrs. 
Squires  was  his  agent,  but  in  the  present  case  the  plaintiffs 
did'  not Iknow  of  the  existence  of  Harrison  at  all,  and  they 
believed  that  Mrs.  Squires  was  the  licensee. 

He  (his  Lordship)  did  not  think,  where  two  people 
agreed  that  one  should  illegally  and  Improperly  occupy  a 
position  which  could  only  be  lawfully  occupied  by  the  other, 
that  necessarily  made  the  person  occupying  the  position  the 
agent  for  all  purposes  of  the  person  who  ought  to  be  occupy¬ 
ing  the  position.  The  result  of  the  ar  rang  e^nen  t  between  the 
defendant  and  Mrs.  Squires  was  to  represent  to  the  world  and 
to  Mr.  Dean  (Manager  of  the  plaintiffs)  either  that  Mrs. 

Squires  was  the  licensee  or  that  she  was  the  agent  of  the 
licensee,  and  if  Mr.  Dean  had  taken  the  trouble  to  look  at 
the  door  he  might  have  come  to  the  conclusion  that  she  was  the 
agent  of  the  licensee.  Believing  that  she  was  the  licensee, 

Mr.  Dean  did  jjot  believe  that  she  was  the  defendant  "  s  agent.. 
The  defendant  did  not  induce  him  to  believe  that,  and  there¬ 
fore  Mr.  Harrison  would  not  be  estopped  from  denying  that,  as 
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tween  himself  and  -the  plaintiffs,  Mrs,  Squires  was  his 

He  (his  Lordship)  was  of  opinion  that  Mrs.  Squires  was 
not  defendant's  agent;  and,  further,  that  the  defendant  was 
not  estopped,  as  between  himself  and  the  plaintiffs,  f-rom 
setting  up  the  truth;  because,  whatever  misrepresentation  he 
might  nave  made  to  people  in  general,  those  representations 
did  not  reach  the  ulaintiffs  or  induce  them  to  act  to  their 
detriment.  inere  would  accordingly  be  Judgment  for  the  de¬ 
fendant,  with  costs. 

[in  Green  wood  v.  Martins  Bank  Ltd..  [1933^  A.C.51, 

Lord  Tomlin  stated  that  "the  essential  factors  to  an  estoDDcl 

are  I  think: 

(1)  A  representation  or  conduct  amounting  to  a  _r*pre»nn- 
tation  intended  to  induce  a  course  of  conduct  on  the  part 
of  the  person  to  whom  the  representation  is  made. 

(2)  An  act  or  omission  resulting  from  the  representation, 
whether  actual  or  by  conduct,  by  the  person  to  whom  the 
representation  is  made. 

(3)  Detriment  to  such  person  as  a  consequence  of  the  act 
o  r  omiss ion. ” J 


3  tudent  Note :  (  1029),  42  Harv.  L.  Rev.  570. 

A,  the  plaintiff's  salesman,  contracted  to  sell  an 
auto  to  the  defendant,  and  agreed  to  take  the  defendant’s 
old  car  in  part  payment.  A  had  previously  completed  a 
p imilar  transaction  with  the  defendant,  without  objection 
from  the  plaintiff.  In  fact,  A  was  authorized  to  make  only 
cash  sales.  Before  the  defendant  had  given  up  his  old  car 
or  made  any  payment,  the  plaintiff  sued  to  recover  the  auto. 
From  a  Judgment  for  the  defendant,  the  plaintiff  appealed. 
Held,  that  although  A  had  apparent  authority,  the  principal 
might  repudiate  the  transaction  as  long  as  the  third  pers  in 
had  not  acted  in  reliance  on  it.  Judgment  reversed.  Reo 
Motor  Car  Co.  v.  Barnes .  9  S.W.  (2d)  374  (Tex.  Civ.  App. 

1928). 

Klfen  A.  acting  within  his  actual  authority,  makes  a 
contract  for  P  with  T,  P  has  been  said  to  be  bound  because 
"the  act  of  A  is  the  act  of  P." ....If  A  acted  beyond  his 
authority  this  fiction  of  identity  could  not  apply.  But  if 
P  had  led  T  reasonably  to  believe  that  A  was  authorized  it 
was  held  that  he  was  estopped  to  deny  A’s  authority,  and  that 
A  had  "apparent  authority".  See  Pole  v.  Leask ,  33  L.J.CN.S.) 

Ch.  135,  162  (1803);  Ewart,  "Agency  by  Estoppel"  (1905)  5 

Col.  L.  Rev.  354,  But  under  the  present  objective  theory  of 
the  law  of  contracts,  the  contract  resulting  when  A  acts 
within  his  actual  authority  is  seen  to  be  based  on  P's  ex¬ 
pression  of  assent  manifested  through  A.  See  Seavey,  The 
Rationale  of  Agency  (1920)  29  Yale  L.J.  050,  872,  873.  This 

principle  applies  equally  in  the  case  of  apparent  authority: 
P's  representations  to  T  manifest  his  assent,  and  after  T's 
acceptance.  P's  contrary  intent  unexpressed  to  T  does  not 
affect  the  reality  of  the  contract.  See  Seavey,  sup  ra ,  a  t 
873-70;  Cook  "Agency  by  Estoppel"  (1005)  5  Col.  L.  Rev.  36, 

3)  6  .id.  34;  Tifiany,  Principal  and  Agent  (2d  ad.  1024) 
Under  this  view  the  making  of  the  contract  binds  the 
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parties  once  for  all,  and  no  further  reliance  Is  necessary. 

By  talking  the  language  of  estoppel  In  such  cases,  courts 

are  unnecessarily  maintaining  between  the  law  of  contracts 
and  that  of  agency  an  hiatus  originally  caused  by  fictions 
of  agency  which,  upon  recognition,  should  be  freely  discarded. 

AMERICAN  LA~W  INSTITUTE'S  RESTATEMENT  OF  AGENCY. 

sec.  8.  Apparent  authority  is  the  power  of  an  apparent 
agent  to  affect  the  legal  relations  of  an  apparent  prin¬ 
cipal  with  respect  to  a  third  person  by  acts  done  in  accor¬ 
dance  with  such  principal’s  manifestations  of  consent  to 
such  third  person  that  such  agent  shall  act  as  his  agent. 

Comment  (e)  on  sec.  150.  Apparent  authority,  which 
creates  contractual  relations  between  the  principal  and  the 
third  person,  is  to  be  distinguished  from  estoppel,  which 
operates  to  permit  suit  by  the  third  person  If  he  has 
^changed  his  position,  but  does  not  operate  to  permit  the 
apparent  principal  to  maintain  an  action.  Where  there  is 
apparent  authority  both  the  third  person  and  the  principal 
become  parties  to  the  transaction  irrespective  of  change  of 
position. 


FRF.™ AN  &  LOCKYER  v.  BROCKHURST  PARK  PROPERTIES  (Mangal)  LTD, 

[1964]  1  All  E.R.  630,  at  644  per  Diplock  L.J.  (C.A.) 


We  are  concerned  in  the  present  case 
with  the  authority  of  an  agent  to  create  contractual  rights  and  liabilities  between 
his  principal  and  a  third  party  whom  I  will  call  “  the  contractor  .  This  branch 

of  the  law  has  developed  pragmatically  rather  than  logically,  owing  to  the  early 
history  of  the  action  of  assumpsit  and  the  consequent  absence  of  a  general  jus 
quaesitum  tertii  in  English  law.  But  it  is  possible  (and  for  the  determination  o 
this  appeal  I  think  it  is  desirable)  to  restate  it  on  a  rational  basis.  It  is  necessary 
at  the  outset  to  distinguish  between  an  “  actual  ”  authority  of  an  agent  on  t 
one  hand,  and  an  “  apparent  ”  or  “  ostensible  ”  authority  on  the  other.  Actual 
authority  and  apparent  authority  are  quite  independent  of  one  another.  General  y 
they  co-cxist  and  coincide,  but  either  may  exist  without  the  other  and  their 
respective  scopes  may  be  different.  As  1  shall  endeavour  to  show,  it  is  on  the 
apparent  authority  of  the  agent,  that  the  contractor  normally  relies  in  the  ordinary 

course  of  business  when  entering  into  cont  racts.  .  .  ,  , 

An  “  actual  ”  authority  is  a  legal  relationship  between  principal  and  agent 
created  by  a  consensual  agreement  to  which  they  alone  arc  parties.  Its  scope  is  to 
be  ascertained  by  applying  ordinary  principles  of  construction  of  contracts 
including  any  proper  implications  from  the  express  words  used,  the  usages  o 
trade,  or  the  course  of  business  between  the  parties.  To  this  agreemon 
contractor  is  a  stranger;  he  may  bo  totally  ignorant  of  the  existence  o  any 
authority  on  the  part  of  the  agent.  Nevertheless,  if  the  agent  does  enter  into  a 
contract  pursuant  to  the  “  actual  ”  authority,  d  does  create  contractual  rights 
and  liabilities  between  the  principal  and  the  contractor.  It  may  bo  that  this  ru 
relating  to  “undisclosed  principals”,  which  is  peculiar  to  English  law,  can  b 
rationalised  as  avoiding  circuity  of  action,  for  the  principal  could  m  equity  compe 
the  agent  to  lend  his  name  in  an  action  to  enforce  the  contract  against  the  contrac¬ 
tor,  and  would  at  common  law  bo  liable  to  indemnify  the  agent  in  respect  of  th 
performance  of  the  obligations  assumed  by  the  agent  under  the  contract. 

An  “  apparent  ”  or  “  ostensible  ”  authority,  on  the  other  hand,  is  a  loga 
relationship  between  the  principal  and  the  contractor  created  by  a  representation 
made  by  the  principal  to  the  contractor,  intended  to  be  and  in  fact  acted  on  y 
the  contractor,  that  the  agent  has  authority  to  enter  on  behalf  of  the  prmcipa 
into  a  contract  of  a  kind  within  the  scope  of  the  “  apparent  ”  authority,  so  as  to 
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render  the  principal  liable  to  perform  any  obligations  imposed  on  him  by  such 
contract.  To  the  relationship  so  created  the  agent  is  a  stranger.  He  need  not  be 
(although  he  generally  is)  aware  of  the  existence  of  the  representation.  The 
representation,  when  acted  on  by  the  contractor  by  entering  into  a  contract  with 
the  agent,  operates  ns  an  estoppel,  preventing  the  principal  from  asserting  that 
lie  is  not  bound  by  the  contract.  It  is  irrelevant  whether  the  agent  had  actual 
authority  to  enter  into  the  contract. 

In  ordinary  business  dealings  the  contractor  at  the  time  of  entering  into  tho 
contract  can  in  the  nature  of  things  hardly  ever  rely  on  the  “  actual  ”  authority 
of  the  agent.  His  informat  ion  as  to  the  authority  must  be  derived  either  from  the 
principal  or  from  tho  agent  or  from  both,  for  they  alone  know  what  the  agent’s 
actual  authority  is.  All  that  tho  contractor  can  know  is  what  they  tell  him,  which 
may  or  may  not  be  true.  Tn  tho  ultimate  analysis  he  relies  either  on  the  represen¬ 
tation  of  tho  principal,  i.e.,  apparent  authority,  or  on  the  representation  of  tho 
agent,  i.e.,  \\  arranty  of  authority.  The  representation  which  creates  “  apparent  ” 
authority  may  take  a  variety  of  forms  of  which  the  commonest  is  representation 
by  conduct  ,  i.e.,  by  permitting  tho  agent  to  act  in  some  way  in  tho  conduct  of  tho 
principal's  business  with  other  persons.  By  so  doing  the  principal  represents  to 
anyone  who  becomes  aware  that  the  agent  is  so  acting  that  the  agent  has  authority 
to  enter  on  behalf  of  the  principal  into  contracts  with  other  persons  of  the  kind 
which  an  agont  so  acting  in  the  conduct  of  his  principal's  business  has  normully 
“  actual  ”  authority  to  enter  into.  | 


KIDD  v.  THOMAS  A.  EDISON.  INC,  District  Court  of  the  United 
States,  3.D.  New  York.  1017.  230  Fed.  405. 

This  is  a  motion  by  the  defendant  to  set  aside  a  ver¬ 
dict  for  the  plaintiff  on  exceptions.  The  action  was  in 
contract,  and  depended  upon  the  authority  of  one  Fuller  to 
make  a  contract  with  the  plaintiff,  engaging  her  without 
condition  to  sing  for  the  defendant  in  a  series  of  "tone 
test"  recitals,  designed  to  show  the  accuracy  with  which  her 
voice  was  reproduced  by  the  defendant’s  records.  The  defen¬ 
dant  contended  that  Fuller’s  only  authority  was  to  engage 
the  plaintiff  for  such  recitals  as  he  could  later  persuade 
dealers  in  the  records  to  book  her  for  all  over  the  United 
States.  The  dealers,  the  defendant  said,  were  to  agree  to 
pay  her  for  the  recitals,  and  the  defendant  would  then 
guarantee  her  the  dealers’  performance.  The  plaintiff  said 
the  contract  was  an  unconditional  engagement  for  a  singing 
tour,  and  the  Jury  so  found. 

The  sole  exception  of  consequence  was  whether  there 
was  either  any  question  of  fact  involved  in  Fuller’s  author¬ 
ity,  or  a  fortiori  whether  there  was  no  evidence  of  any 
authority.  In  either  event  the  charge  was  erroneous,  and 
defendant’s  exception  was  good.  The  pertinent  testi¬ 
mony  v  s  that  of  Maxwell,  and  was  as  follows;  He  intrusted 
to  Fuller  particularly  the  matters  connected  with  the 
arranging  of  these  "tone  tests"  recitals.  He  told  him  to 
Jearn  from  the  artists  what  fees  they  would  expect,  and  to 
tell  them  that  the  defendant  would  pay  the  railroad  fares 
and  expenses.  He  a  1  -  o  told  Fuller  to  explain  to  them  that 
defendant  would  book  them,  and  act  as  booking  agent 
for  them,  and  would  see  that  the  money  was  paid  by  the 
dealers;  in  fact,  the  defendant  would  itself  pay  it.  He 
told  him  to  prepare  a  form  of  contract  suitable  for  such 
an  arrangement  with  such  artists  as  he  succeeded  in  get- 
o  go  into  it,  and  that  he  (Maxwell)  would  prepare  a 
rm  of  booking  contract  with  the'  dealers.  He  told  him  to 
pare  a  written  contract  with  the  artists  and  submit  it 
to  hilt  (  Maxwell)  which  he  did.  He  told  him  that  he  was 
make  the  contracts  with  the  artists  by  which 
r c  to  be  booked,  that  he  was  not  to  bring  them  to 
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him  (Maxwell),  but  that  he  should  learn  what  fees  they 
would  demand,  and  then  confirm  the  oral  agreement  by  a 
letter,  which  would  serve  as  a  contract, 

T+ils  is  all  the  relevant  testimony, 

LEARNED  HAND  J,  [after  stating  the  facts  as  above]. 

The  point  involved  is  the  scope  of  Fuller's  "apparent 
authority",  as  distinct  from  the  actual  authority  limited 
by  the  instructions  which  Maxwell  gave  him.  The  phrase 
"apparent  authority",  though  it  occurs  repeatedly  in  the 
Reports,  has  been  often  criticized  (Mechem,  Law  of  Agency, 
as.  720-726),  and  its  use  is  by  no  means  free  from  am¬ 
biguity,  The  scope  of  any  authority  must,  of  course,  in 
the  first  place,  be  measured,  not  alone  by  the  words  in 
which  it  is  created,  but  by  the  whole  setting  in  which 
those  words  are  used,  including  the  customary  powers  of 
such  agents,  Lo  wens  t  e i n  v.  Lombard.  Avres  L  Co.,  164  N.Y. 

324,  58  N,E,  44j  Lamon  v .  Speer  Hardware  Co ,,  198  F.  453, 

119  C.C.A.l.  This  is,  however,  no  more  than  to  regard  the 
whole  of  the  communication  between  the  principal  and  agent 
before  assigning  its  meaning,  and  does  not  differ  in  method 
from  any  other  interpretation  of  verbal  acts.  In  consider¬ 
ing  what  was  Fuller"  ac t ual imp  1 i e d  authority  by  custom,  while 
it  is  fair  to  remember  that  the  "tone  test"  recitals  were 
new,  in  the  sense  that  no  one  had  ever  before  employed  singers 
for  Just  this  purpose  of  comparing  their  voices  with  their 
mechanical  reproduction,  they  were  not  new  merely  as  musical 
recitals;  for  it  was,  of  course,  a  common  thing  to  engage 
singers  for  such  recitals,  ’When,  therefore,  an  agent  is 
selected,  as  was  Fuller,  to  engage  singers  for  musical  re¬ 
citals,  the  customary  implication  would  seem  to  have  been 
that  his  authority  was  aithout  limitation  of  the  kind  here 
imposed,  which  v/as  unheard  of  in  the  circumstances.  The  mere 
fact  that  the  purpose  of  the  recitals  was  ad v e r t i s em t n ,  in¬ 
stead  of  entrance  fees,  gave  no  intimation  to  a  singer  deal¬ 
ing  with  him  that  the  defendant’s  promise  would  be  conditional 
upon  so  unusual  a  condition  as  that  actually  imposed.  Being 
concerned  to  sell  its  records,  the  venture  might  rightly  ba 
regarded  as  undertaken  on  its  own  account,  and,  like  similar 
enterprises,  at  its  own  cost.  The  natural  surmise  would  cer¬ 
tainly  be  that  such  an  undertaking  was  a  part  of  the  adver¬ 
tising  expenses  of  the  business,  and  that  therefore  Fuller 
might  engage  singers  upon  similar  terms  to  those  upon  which 
singers  for  recitals  are  generally  engaged,  where  the  manager 
expects  a  profit,  direct  or  indirect. 

Therefore  it  is  enough  for  the  decision  to  say 
that  the  customary  extent  of  such  an  authority  as  was  actually 
conferred  comprised  such  a  contract.  If  estoppel  be,  there¬ 
fore,  the  basis  of  all  "apparent  authority",  it  existed  here. 
Yet  the  argument  involves  a  misunderstanding  of  the  true 
significance  of  the  doctrine,  both  historically  (Responsi¬ 
bility  for  Tortious  Acts:  Its  History,  Wigmore,  7  Harv.  L. 

Rev,  315,  383)  and  actually.  The  responsibility  of  a  master 

for  his  servant’s  act  is  not  at  bottom  a  matter  of  consent 
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to  the  express  act,  or  of  an  estoppel  to  deny  that  consent^ 
it  Is  a  survival  from  ideas  of  status,  and  the  Imputed 
responsibility  congenial  to  earlier  times,  preserved  now  from 

tlve;  of  policy,  'While  we  have  substituted  for  the  archaic 
status  a  test  based  upon  consent,  i0eo,  the  general  scope  of 
the  business,  within  that  sphere  the  master  is  held  by  prin¬ 
ciples  quiTe  Independent  of  his  actual  consent,  and  Indeed  in 
the  face  of  his  own  ins  t  ruct ions.  Of  federal  cases  the  follow¬ 
ing  are  illustrative;  Insurance  Co.  v.  W1 lklnson,  13  Wall  222, 
20  L.Ed,  617;  Insurance  Co,  v .  McCain ,  96  U  „  S  .  84,  24  L. Ed. 653; 

Gt.  Northern  Ry .  v .  0 ' Connor ,  232  U .  S  .  508,  34  S  .  C  t .  380,  58 

703;  Butler  v.  Maples ,  9  Wall.  766,  19  L.Ed.  822  (obiter) 

Dysart  v ,  M.  ,  K .  &■  T ,  Ry .  ,  122  F.  228,  58  C^C.A,  592;  Lamon  v . 

Speer  Hardware  Co.,  198  F.  453,  119  C.C.A.l;  Foster  v.  C „ ,  C , , 

C,  L  St,  L,  Ry.  Co, ,  C.C, ,  56  F,  434,  These  were,  it  is  true, 

all  cases  in  which  the  third  person  took  some  action  upon  the 

agent’s  authority,  and  it  is  possible  to  speak  of 
them  as  though  they  were  cases  of  estoppel,  but  in  truth  they 
are  not.  It  is  only  a  fiction  to  say  that  the  principal  is 
-stopped,  when  he  has  not  communicated  with  the  third  person 
and  thus  misled  him.  There  are,  indeed,  the  cases  of  customary 
authority,  which  perhaps  come  within  the  range  of  a  true  es¬ 
toppel;  but  in  other  cases  the  principal  may  properly  say  that 
the  authority  which  he  delega+,d  must  be  Judged  by  his  dir¬ 
ections,  taken  together,  and  tha  it  is  unfair  to  charge  him 
with  misleading  the  public,  because  his  agent,  in  executing 
that  authority,  has  neither  observed,  nor  communicated,  an 
Important  part  of  them.  Certainly  it  begs  the  question  to 
isume  that  the  principal  has  authorized  his  agent  to  communi¬ 
cate  a  part  of  his  authority  and  not  to  disclose  the  rest, 
nee,  even  in  contract,  there  are  many  cases  in  which  t}io 
principle  of  estoppel  is  a  factitious  effort  to  impose  tlje 
rationale  of  a  later  time  upon  archaic  ideas,  which,  it  is 

e,  owe  their  survival  to  convenience,  but  to  a  very  differ¬ 
ent  from  the  putative  convenience  attributed  to  them. 

However  it  may  be  of  contracts,  all  color  of  plausl- 
ity  falls  away  in  the  case  of  torts,  where  Indeed  the 
octrine  first  arose,  and  where  it  still  thrives.  It  makes 
no  difference  that  the  agent  may  be  ^disregarding  his  prin¬ 
cipal's  directions,  secret  or  otherwise,  so  long  as  he  con¬ 
tinues  in  that  larger  field  measured  by  the  general  scope 
of  the  business  entrusted  to  his  care.... 

The  considerations  Which  have  made  the  rule  survive 
are  apparent.  If  a  man  select  another  to  act  for  him  with 
some  discretion,  he  has  by  that  fact  vouched  to  some  ex¬ 
tent  for  his  reliability.  'While  It  may  not  be  fair  to  im¬ 
pose  upon  him  the  results  of  a  total  departure  from  tha 
general  subject  of  his  confidence,  the  detailed  execution 

hts  mandate  stands  on  a  different  footing.  The  very  pur¬ 
pose  of  delegated  authority  is  to  avoid  constant  recourse 
by  third  persons  to  the  principal,  which  would  be  a  corol— 
ry  of  denying  the  agent  any  latitude  beyond  his  exact 

Once  a  third  person  has  assured  himself  wide— 
the  character  of  the  agent’s  mandate,  the  very  purpose 


of  the  relation  demands  the  possibility  of  the  principil's 
being  bound  through  the  agent's  minor  deviations.  Thus,  as 

so  often  happens,  archaic  ideas  continue  to  serve  good, 
though  novel,  purposes. 

In  the  case  at  bar  there  was  no  question  of  fact  for 
the  Jury  touching  the  scope  of  Fuller's  authority.  His 
general  business  covered  the  whole  tone  test  recitals;  upon 
him  was  charged  the  duty  of  doing  everything  necess-iry  in 
the  premises,  without  recourse  to  Maxwell  or  any  one  else. 

It  would  certainly  have  been  quite  contrary  to  the  expec¬ 
tations  of  the  defendant,  if  any  of  the  prospective  per¬ 
formers  at  the  recitals  had  insisted  upon  verifying  direct¬ 
ly  with  Maxwell  the  terms  of  her  contract.  It  was  probably 
to  delegate  such  negotiations  to  a  competent  substitute  that 
they  chose  Fuller  at  all. 

The  exception  is  without  merit;  the  motion  is  deni ed^_ 


SCHERER  v.  PALETTA  [1966]  2  O.R.  524  (C.A.) 


The  judgment  of  the  Court  was  delivered  by 

Evans,  J.A. : — This  action  and  the  counterclaim  arise  out 
of  a  motor  vehicle  accident  which  occurred  on  January  18, 
1962,  in  the  City  of  Hamilton,  between  motor  vehicles  owned 
and  operated  by  the  plaintiff  and  the  defendant.  In  this 
appeal  we  are  concerned  only  with  the  counterclaim  of 
Vincent  Paletta  (hereinafter  called  the  plaintiff),  against 
Peter  Scherer  (hereinafter  called  the  defendant),  for  dam¬ 
ages  sustained  in  the  accident. 

The  action,  originally  commenced  in  the  County  Court  of 
the  County  of  Wentworth,  was  moved  into  the  Supreme 
Court,  and  was  set  down  for  trial  at  Hamilton. 

In  March,  1965,  the  plaintiff  retained  a  solicitor,  other 
than  the  solicitor  on  the  record,  to  prosecute  the  counter¬ 
claim  and  instructed  him  to  open  negotiations  for  settlement. 
No  notice  of  change  of  solicitor  was  filed  but  the  material 
clearly  indicates  that  there  was  an  oral  retainer  between  the 
client  and  the  solicitor.  Negotiations  ensued  between  the 
counsel  appointed  under  the  oral  retainer  and  counsel  for  the 
defendant  in  an  effort  to  effect  settlement,  as  a  result  of 
which  counsel  for  the  defendant  made  an  offer  of  $15,000 
together  with  an  amount  for  costs.  Counsel  for  the  plaintiff 
advised  his  client  of  the  offer,  discussed  the  case  with  him 
and  recommended  that  the  counterclaim  be  settled.  The 
evidence  filed  indicates  that  the  client  verbally  instructed 
his  solicitor  to  press  for  an  increased  amount  but  if  unsuccess¬ 
ful  in  his  efforts  to  settle  the  counterclaim  for  the  amount 
offered.  The  solicitor  continued  negotiations  with  the  opposing 
solicitor  and  offered  to  settle  the  counterclaim  for  $17,500  plus 
$2,000  for  costs.  This  offer  was  made  by  telephone  on  May  10, 
1965.  On  the  same  day  opposing  counsel  accepted  the  offer  by 
telephone  and  confirmed  it  by  letter  dated  May  12,  1965.  The 
plaintiff  was  advised  by  the  solicitor  that  the  counterclaim  had 
been  settled  in  accordance  with  the  offer  whereupon  the  plain¬ 
tiff  repudiated  the  settlement. 

The  defendant  moved  for  judgment  in  favour  of  the  plain¬ 
tiff  in  the  amount  of  $17,500  for  damages  and  $2,000  for 
costs.  The  application  was  dismissed  by  Morand,  J.,  on  Febru¬ 
ary  21,  1966.  On  March  17,  1966,  leave  to  appeal  was  granted 
by  Moorhouse,  J. 
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The  evidence  is  in  direct  conflict  between  the  solicitor  and 
the  client  as  to  the  exact  instructions  given  by  the  client  to 
the  solicitor.  The  client  states  that  he  was  not  prepared  to . 
accept  $15,000  in  settlement  and  directed  the  solicitor  that 
any  increased  offer  received  was  to  be  submitted  to  him  for 

his  approval  or  rejection.  The  solicitor  denies  any  such 
qualification. 

It  is  clear  from  the  material  that  counsel  for  the  opposing 
party  at  no  time  prior  to  the  acceptance  of  the  offer  on  May 
10,  1965,  had  knowledge  of  any  limitation  upon  the  solicitor’s 
authority  to  settle  the  counterclaim. 

In  the  present  case,  the  fact  of  the  retainer  is  not  in  issue 
but  there  is  a  dispute  as  to  whether  it  was  a  qualified  retainer. 
It  is  admitted  that  negotiations  for  settlement  were  concluded 
on  the  terms  agreed  to  by  both  counsel  and  there  is  no  evidence 
that  the  settlement  is  unreasonable,  collusive  or  fraudulent. 

The  question  for  determination  is  whether  the  defendant 
is  entitled  to  enforce  by  way  of  a  judgment  the  settlement 
agreed  to  by  counsel  for  the  plaintiff,  in  view  of  the  dispute 
as  to  the  limitation  of  the  retainer  of  which  he  was  unaware. 
The  issue  as  to  whether  the  retainer  was  or  was  not  qualified 
is  not  before  this  Court  for  consideration. 

Bowstead  on  Agency,  12th  e  .  pp.  65-6,  reviews  the  scope 
of  the  implied  authority  of  a  s-  citor  and  counsel  and  states 
that  the  relationship  of  a  solicitor  to  his  client  is  in  general 
one  of  agent  to  principal. 

The  authority  of  a  solicitor  arises  from  his  retainer  and  as 
far  as  his  client  is  concerned  it  is  confined  to  transacting  the 
business  to  which  the  retainer  extends  and  is  subject  to  the 
restrictions  set  out  in  the  retainer.  The  same  situation,  how¬ 
ever,  does  not  exist  with  respect  to  others  with  whom  the 
solicitor  may  deal.  The  authority  of  a  solicitor  to  compromise 
may  be  implied  from  a  retainer  to  conduct  litigation  unless  a 
limitation  of  authority  is  communicated  to  the  opposite 
party.  A  client,  having  retained  a  solicitor  in  a  particular 
matter,  holds  that  solicitor  out  as  his  agent  to  conduct  the 
matter  in  which  the  solicitor  is  retained.  In  general,  the 
solicitor  is  the  client’s  authorized  agent  in  all  matters  that 
may  reasonably  be  expected  to  arise  for  decision  in  the 
particular  proceedings  for  which  he  has  been  retained. 
Where  a  principal  gives  an  agent  general  authority  to  con¬ 
duct  any  business  on  his  behalf,  he  is  bound  as  regards  third 
persons  by  every  act  done  by  the  agent  which  is  incidental  to 
the  ordinary  course  of  such  business  or  which  falls  within 
the  apparent  scope  of  the  agent’s  authority.  As  between 
principal  and  agent,  the  authority  may  be  limited  by  agree¬ 
ment  or  special  instructions  but  as  regards  third  parties  the 
authority  which  the  agent  has  is  that  which  he  is  reasonably 
believed  to  have,  having  regard  to  all  the  circumstances,  and 
which  is  reasonably  to  be  gathered  from  the  nature  of  his 

employment  and  duties.  The  scope  of  authority  is,  therefore, 
largely  governed  by  the  class  of  agent  employed  provided 
that  he  is  acting  within  the  limit  of  his  ordinary  avocation  or 
by  relation  of  the  gent  to  the  principal  or  by  the  customs  of 
the  particular  trade  or  profession. 

A  solicitor  whose  retainer  is  established  in  the  particular 
proceedings  may  bind  his  client  by  a  compromise  of  these 
proceedings  unless  Ins  client  has  limited  his  authority  and 
the  opposing  side  ias  knowledge  of  the  limitation,  subject 
always  to  the  discretionary  power  of  the  Court,  if  its  inter¬ 
vention  by  the  making  of  an  order  is  required,  to  inquire  into 
the  circumstances  and  grant  or  withhold  its  intervention  if 
it  sees  fit;  and,  subject  also  to  the  disability  of  the  client.  It 
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follows  accordingly,  that  while  a  solicitor  or  counsel  may 
have  apparent  authority  to  bind  and  contract  his  client  to  a 
particular  compromise,  neither  solicitor  nor  counsel  have 
power  to  bind  the  Court  to  act  in  a  particular  way,  so  that,  if 
the  compromise  is  one  that  involves  the  Court  in  making  an 
order,  the  want  of  authority  may  be  brought  to  the  notice  of 
the  Court  at  any  time  before  the  grant  of  its  intervention  is 
perfected  and  the  Court  may  refuse  to  permit  the  order  to  be 
perfected.  If,  however,  the  parties  are  of  full  age  and  capac¬ 
ity,  the  Court,  in  practice,  where  there  is  no  dispute  as  to 
the  fact  that  a  retainer  exists,  and  no  dispute  as  to  the  terms 
agreed  upon  between  the  solicitors,  does  not  embark  upon 
any  inquiry  as  to  the  limitation  of  authority  imposed  by  the 
client  upon  the  solicitor. 

The  appeal  is  allowed  with  costs. 

Judgment  will  therefore  go  in  terms  of  the  settlement 
agreed  upon. 

The  appellant  is  also  entitled  to  his  costs  of  the  applications 
before  Morand,  J.,  and  Moorhouse,  J.,  and  may  set  off  all  his 
costs,  after  taxation,  from  the  judgment  in  favour  of  the 
plaintiff. 

Appeal  allowed;  judgment  accordingly. 


GRANT  AND  OTHERS  v.  NORWAY  AND  OTHERS.  Common  Pleas.  1051. 

10  C.B.  005. 

•  ' 

This  was  an  action  upon  the  case  by  the  indorsess 
of  a  bill  of  lading  against  the  owners  of  a  vessel,  tt>  re¬ 
cover  the  amount  of  advances  made  by  the  former  upon  the  bills 
of  lading,  the  goods  never  having  in  fact  been  shipped. 

At  the  trial  before  Wilde  C.J.  the  Jury  found  a 
verdict  for  the  plaintiffs  on  the  issues  Joined  on  two  pleas 
and  as  to  the  main  issues,  a  special  verdict  was  found  stating 
in  substance  as  follows:  - 

The  plaintiffs,  during  the  year  1840,  and  thence 
hitherto,  had  carried  on  business  as  merchants,  at  Calcutta, 
under  the  firm  of  Gladstone  &,  Co,  During  the  month  of  April, 
184G,  the  defendants  were  possessed  qf ,  and  owners  of,  the 
Belle,  then  lying  in  the  river  Hooghley,  at  Calcutta,  bound 
for  London,  by  charter-party  for  the  conveyance  of  goods  for 
freight;  Henry  Tillman  being  the  master  appointed  by  the  de- 
f  endant  s „ 


On  the  17th  of  April,  in  that  year,  Henry  Tillman, 
being  such  masterj  and  professing  to  act  as  such,  signed  and 
delivered  to  Biale,  Koch,  L  Co.,  in  the  declaration  mentioned, 
being  merchants  and  traders  then  in  credit  and  carrying  on 
business  in  Calcutta,  a  bill  of  lading,  in  the  usual  form,  as 
follows,  and  numbered  in  the  margin: 
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"Shipped,  by  the  grace  of  God,  In  good  order  and 

well  conditioned,  upon  the  good  ship  Belle,  whereof  is  master 
for  this  present  voyage  Henry  Tillman,  and  now  riding  at  anchor 
n  the  Hooghley,  and  bound  for  London,  twelve  bales  of  silk, 
numbered  as  in  the  margin,  to  be  delivered  in  the  like  good 
order  at  London,  the  act  of  God,  the  Queen's  enemies,  &.c  ,  ,  ex¬ 
cepted,  unto  order  or  assigns,  he  or  they  paying  freight  £5 
per  ton,  &c.  In  witness  whereof  the  said  master  hath  affirmed 
to  three  bills  of  lading,  all  of  this  tenor  and  date,  the  one 
of  which  being  accomplished,  the  other  two  to  stand  void. 

Dated  this  17th  day  of  April,  1846.  Contents  unknown, 

(Signed)  "H.  TILLMAN." 

The  bill  of  lading  was  indorsed  "Biale,  Koch  &  Co." 

By  the  custom  of  merchants,  bills  of  lading  are 
commonly  pledged  and  deposited  by  the  holders  with  others  as 
a  security  for  the  payment  of  money. 

By  such  delivery  of  the  said  bill  of  lading,  Blale 
Koch  &.  Co.  were  enabled  to  pledge  and  deposit  the  said  bill 
of  lading  with  other  persons  a  a  security  for  the  payment  of 
money;  and,  on  the  18th  of  Ap i  1846,  the  nlaintitfs  pur¬ 

chased  from  Biale,  Koch  &  Co,,  ww*.  then  indorsed  and  delivered 
lo  the  plaintiffs  for  full  value,  the  bill  of  exchange  for 
£1,684  in  the  declaration  mentioned,  upon  the  terms  that  the 
payment  of  the  amount  of  the  bill  of  exchange  should  be 
secured  by  the  deposit  of  the  said  bill  of  lading, --which 

ey  also  indorsed  to  the  plaintiffs,  and  deposited  with  them 
for  that  purpose. 

The  bill  of  exchange  was  drawn  by  Biale,  Koch  L 
o.,  and  requested  the  drawees  to  pay  £1,684  at  ten  months, 
the  drawers,  or  order,  and  to  place  the  same,  with  or 
ithout  advice,  to  account  of  shipments  of  raw  silk  per  Belle, 

-d  rice  per  Castle  Eden.  The  bill  was  accepted,  payable  at 
6  Great  Winchester  Street,  "on  delivery  of  the  shipping 
documents  against  which  this  bill  is  drawn." 

The  plaintiffs  were  induced  by  Biale,  Koch  L  Co. 
to  give  value  for,  and  to  become  the  indorsees  of,  the  bill 
of  exchange,  by  the  deposit  of  the  bill  of  lading.  If  true, 
and  If  the  goods  had  really  been  shipped,  the  bill  of  lading 
would  have  been  an  available  security  to  the  plaintiffs,  of 
the  value  of  £780,  and  the  goods  deliverable  to  them  as 
holders  of  the  bill  of  lading.  The  vessel  sailed,  and  arrived 
in  London,  but  the  goods  were  never  shipped p  and  the  contents 
of  the  bill  of  lading  were  untrue,  Tne  bill  of  exchange,  of 
which  the  plaintiffs  were  still  holders,  had  been  presented 
yment,  and  was  still  due,  and  also  the  £1,684,  for 
securing  the  payment  of  which  to  the  extent  of  £780,  the  bill 
of  lading  was  deposited. 

The  goods  to  be  shipped  on  board  at  Calcutta  were 
shipped  in  pursuance  of  a  charter-party  entered  Into 
in  London,  on  the  24th  of  September,  1845,  between  the 
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defendants  and  Biale,  Koch  &  Co, j  and  the  vessel  was  lying  In 
the  Hooghley ,  and  bound  for  London,  as  before  mentioned,  In 
pursuance  of  the  charter-party,  and  In  the  course  of  the  voy¬ 
age  mentioned,  J 


The  case  was  argued  in  the  last  term,  before 
JERVIS,  C.J.,  CRESSWELL  J.  and  WILLIAMS  J, 

JERVIS  C . J „ ,  now  delivered  the  Judgment  of  the 

court. 

This  case  was  argued  before  my  Brothers  Cresswell 
and  'Williams  and  myself.  It  arises  upon  a  special  verdict, 
and  presents  a  question  of  considerable  importance,  both  to 
those  who  take  bills  of  lading  on  the  faith  of  their  repre¬ 
senting  property  which  passes  by  the  transfer  of  them,  and 
to  the  shipowner,  whom  it  is  attempted  to  bind  by  all  bills 
of  lading  which  his  captain  may  think  fit  to  sign.  The  point 
presented  by  the  several  pleas  is  substantially  one  and  the 
same,  viz.  whether  the  master  of  a  ship,  signing  a  bill  of 
lading  for  goods  which  have  never  been  shipped,  is  to  be  con¬ 
sidered  as  the  agent  of  the  owner  in  that  behalf,  so  as  to  make 
the  latter  responsible.  The  authority  of  the  master  of  a  ship 
is  very  large,  and  extends  to  all  acts  that  are  usual  and 
necessary  for  the  use  and  enjoyment  of  the  ship;  but  is  subject 
to  several  well-known  limitations.  He  may  make  contracts  for 
the  hire  of  the  ship,  but  cannot  vary  that  which  the  owner  has 
made.  He  may  take  up  money  in  foreign  ports,  and  under  cer¬ 
tain  circumstances,  at  home,  for  necessary  disbursements,  and 
for  repairs,  and  bind  the  owners  for  repayment;  but  his  author¬ 
ity  is  limited  by  the  necessity  of  the  case,  and  he  cannot 
make  them  responsible  for  money  not  actually  necessary  for 
those  purposes,  although  he  may  pretend  that  it  is.  He  may 
make  contracts  to  carry  goods  on  freight,  but  cannot  bind  his 
owners  by  a  contract  to  carry  freight  free.  So,  with  regard 
to  goods  put  on  board,  he  may  sign  a  bill  of  ladi'ng.,  and  ac¬ 
knowledge  the  nature  and  quality  and  condition  of  the  goods . 
Constant  usage  shows  that  masters  have  that  general  authority; 
and,  if  a  more  limited  one  is  given,  a  party  not  informed  of 
i V  is  not  affected  by  such  limitation.  "The  master  is  a  general 
agent  to  perform  all  things  relating  to  the  usual  employment  of 
his  ship;  and  the  authority  of  such  an  agent  to  perform  all 
things  usual  in  the  line  of  business  in  which  he  is  employed 
cannot  be  limited  by  any  private  order  or  direction  not  known 
to  the  party  dealing  with  him,"  Smith's  Mercantile  Law,  p.50. 

Is  it  then,  usual,  in  the  management  of  a  ship 
carrying  goods  on  freight,^ for  the  master  to  give  a  bill  of 
lading  for  goods  not  put  on  board?  For  all  parties  concerned 
have  a  right  to  assume  that  an  agent  has  authority  to  do  all 
which  is  usual.  The  very  nature  of  a  bill  of  lading  shows  that 
it  ought  not  to  be  signed  until  goods  are  on  beard;  for,  it 
begins  as  describing  them  as  shipped.  It  was  not  contended  that 
such  a  course  is  usual.  In  Llckbarrow  v.  Mason ,  Buller  J, 
says,  2  T.R.  75:  "A  bill  of  lading  is  an  acknowledgement  by 
the  captain,  of  having  received  the  goods  on  board  his  ship; 
therefore,  it  would  be  a  fraud  in  the  captain  to  sign  such  a 
bill  of  lading,  if  he  had  not  received  the  goods  on  board; 
and  the  consignee  would  be  entitled  to  his  action  against  the 
captain  for  the  fraud." 
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It  la  not  contended  that  the  captain  had  any  real 
4.  .hoiity  to  sign  bills  of  lading,  unless  the  goods  had  bden 

shipped,  nor  can  be  discover  any  ground  upon  which  a  party 
taking  a  bill  of  lading  by  indorsement,  would  be  justified  in 
assuming  that  he  had  authority  to  sign  such  bills,  whether  the 

goods  were  on  board  or  not. 

If,  then,  from  the  usage  of  trade,  and  the  general 
practice  of  s  h  i  p- mas  t  e  rs  ,  it  i^enerally  known  that  the  master 
derives  no  such  authority  from  his  position  as  master,  the  case 
may  be  considered  aa  if  the  party  taking  tlie  bill  of  lading  had 
notice  of  an  express  limitation  of  the  authority;  and,  in  that 

case,  undoubtedly,  ^he  could  not  claim  to  bind  the  owner  by  a 
bill  of  lading  signed,  when  the  goods  therein  mentioned  were 
never  shipped.  It  would  resemble  the  case  of  goods  or  money 
taken  up  by  the  master  under  pretence  t.hat  they  were  wanted 
for  the  ship,  when  in  fact  they  were  not;  or  a  bill  of  ex¬ 
change  accepted  or  indorsed  per  procuration ,  when  no  such 
agency  existed;  Alexander  v.  Mackenzie ,  6  C.B.  700.  The 
words  "per  procuration"  give  notice  to  all  persons  that  the 
agent  is  acting  under  a  speciul  and  limited  authority;  and 
therefore  the  party  taking  such  bin  has  to  establish  the 
existence  of  the  authority;  it  is  mot  enough  to  show  that 
other  bills  similarly  accepted  or  indorsed  have  been  paid, 
although  such  evidence,  if  the  acceptance  were  general,  by 
in  agent  in  the  name  of  the  principal,  would  be  evidence  of 
general  authority  to  accept  in  the  name  of  the  principal. 

So,  here,  the  general  usage  gives  notice  to  all  people  that 
the  authority  of  the  captain  to  give  bills  of  lading  is  limited 
such  goods  as  have  been  put  on  board;  and  a  party  taking  a 
bill  of  lading,  either  originally,  or  by  indorsement,  for 
goods  which  have  never  been  put  on  board,  is  bound  to  show  some 
particular  authority  given  to  the  master  to  sign  it. 

There  is  little  to  be  found  in  the  books  on  this 
It  was  discussed  in  Be  rkel ey  v.  'Wa  tllng,  7  Ad.  L  E, 

29;  2  N .  L  P .  178,  That  case  was  decided  on  another  point; 

ut  Littledale  J,  shitted,  that  in  his  opinion,  a  bill  of 
lading  is  not  conclusive  upon  the  shipowner. 

For  these  reasons,  we  are  of  opinion  that  the 
ssues  should  be  entered  for  the  defendants,  and  that  the  de-  i 
fendants  are  entitled  to  Judgment.  i 

Judgment  for  the  defendants.  I 
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BAIHES  v.  EWING.  Exchequer  Chamber.  1806.  4  H.  1  C.  511. 

At  the  trial,  before  Lush  J.,  at  the  last  Liverpool 
Spring  Assizes,  the  following  facts  were  admitted  by  counsel. 
In  July,  1861,  the  defendant,  who  resided  at  Richmond,  near 
London,  authorized  Messrs.  Nofcth,  Ewing  &  Co.,  insurance 
brokers  at  Liverpool,  to  underwrite  policies  on  marine  risks 
in  his  name,  to  the  extent  specified  in  the  written  author¬ 
ity  sent  to  them,  which  was  as  follows: 


"Messrs.  North,  Ewing  L  Company, 
Gentlemen, 


I  hereby  authorize  you,  in  my  name,  on  my  be¬ 
half,  to  underwrite  policies  of  insurance  against 
marine  risks  not  exceeding  100  1,  by  any  one  vessel; 
and  I  authorize  you  to  hold  and  retain  all  premiums 
received  for  me  as  a  fund  to  answer  losses,  it  being 
understood  that  all  accounts  between  us  are  to  be 
settled  according  to  the  usual  course  of  transacting 
business  between  an  underwriter  and  a  broker,  as  cus¬ 
tomary  in  Liverpool;  separate  deposit  account  to  be 
kept  at  the  bank,  and  accounts  to  be  rendered  half 
yearly . 


I  remain ,  &c . , 


Richmond,  26  July,  1861.  William  Ewing." 

At  Liverpool  there  is  an  Underwriters'  Association,  and 
when  a  person  desires  to  become  an  underwriter  he  authorizes 
a  broker  to  underwrite  for  him.  The  broker  submits  the  name 
of  his  principal  to  the  Underwriters'  Association,  and,  if  no 
objection  is  made  to  it,  the  name  is  entered  in  their  book, 
and  then  the  broker  underwrites  in  the  name  of  his  principal. 

From  the  time  that  the  defendant  gave  to  Messrs.  North.  Ewing 
Co.  the  above  authority  to  underwrite  for  him,  they  signed 
policies  in  his  name.  It  is  well  known  in  Liverpool  that  iri 
almost  all  cases,  if  not  in  all,  a  limit  is  put  t o_t  he  aniaunt 
for  which  the  broker  can  sign  his  principal's  name.  The 
principal  allows  the  broker  to  sign  for  a  fixed  sum  on  each 
of  any  number  of  ships,  and  on  any  terms  he  pleases;  but  when 
the  principal’s  name  is  given  to  the  Association  that  limit  is 
not  mentioned,  and  it  is,  in  fact,  known  only  to  the  broker 
and  his  principal.  The  plaintiffs  did  not  know  of  the  limit 
imposed  by  the  defendant,  nor  that  it  had  in,  this  case  been 
exceeded;  neither  was  the  defendant  aware  until  afterwards 
that  the  limit  had  been  exceeded,  nor  did  he  subsequently  rati¬ 
fy  the  act  of  his  broker.  On  the  2nd  October,  1862,  and  whilst 
the  above  authority  was  in  force,  the  policy  on  which  this 
action  was  brought  was  underwritten  by  Messrs.  North,  Ewing  &. 

Co.  in  the  defendant's  name  for  150  1.  The  ship  was  totally 
lost.  By  consent  a  verdict  was  entered  for  the  plaintiffs 
for  150  J. . ,  leave  being  reserved  to  the  defendant  to  enter  a 
non-suit  or  a’  verdict  for  him,  or  to  reduce  the  damages  to  100  _1 . 

Edward  James ,  in  last  Easter  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that  there  was  no  evidence  of  author¬ 
ity  given  bv  the  defendant  to  underwrite  the_  policy:  -against 
which 


Brett  and  Qualn  now  shewed  cause.  First,  the  defendant 
is  liable  on  this  policy  to  the  extent  of  150  _1  „  He  held  out 
the  brokers  as  his  agents,  to  underwrite  for  himj  and  although 
they  were  not  general  agents  for  all  purposes,  they  were  for  the 
particular  purpose  of  signing  policies  in  his  name.  A  general  ^ 
ag^ent  is  a  person  whom  a  man  puts  in  his  place  to  t  r  a  n  s  a  g  t  alJ. 
.his  business  of  a  particular  kind:  Smith's  Mercantile  Law,  ^ 
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p.  126,  7th  ed,  In  the  case  of  a  general  agent  "the  prin¬ 
cipal  will  be  bound  by  the  acts,  of  hla  agent  within  the 

'scope  of  the  general  authority  conferred  on  him^  although 
%  he  violates  by  those  acts  his  private  instructions  and 

directions,  which  are  given  to  him  by  the  principal,  limit¬ 
ing,  qualifying,  suspending  or  prohibiting  the  exercise  of 
such  authority  under  particular  circumstances"!  Story  on 
Agency,  s,  126,  p,  151,  4th  ed.  The  business  of  an  under¬ 
writer  could  not  be  carried  on  if  the  assured  was  bound  on 
every  occasion  to  inquire  into  the  extent  of  the  agent's 
authority.  Of  whom  is  he  to  inquire?  If  the  agent  says 
that  he  is  authorized  to  underwrite  for  150  _1 ,  must  in¬ 
quiry  be  made  of  the  principal  in  London  whether  that  is 
true?  The  restrictions  to  which  the  agent  is  subject,  even 
where  he  exceeds  his  authority,  do  not  avoid  the  policy  un¬ 
less  the  assured  had  knowledge  of  them.  If  the  restrictions 
are  private  and  confidential  they  are,  as-  against  third  per¬ 
sons,  inoperative  and  void,  unless  disclosed:  Duer  on  Marine 
Insurance,  ss,  49,50,  p,  346,  note  (b),  p.  347,  Then  the 
question  is,  what  are  the  usual  incidents  of  an  agency  to 
underwrite  in  the  principal's  name?  One  of  them  is  to  under¬ 
write  for  different  amounts  according  to  the  agent's  dis¬ 
cretion,  Is  that  altered  by  fact  that  it  is  well  known 

in  Liverpool  that  in  almost  all  es  the  agent's  authority 

is  limited,  but  the  limit  is  not  made  known  to  the  public? 

Thq  authority  of  a  general  agent  to  perform  all  things 
usual  in  the  line  of  business  in  which  he  is  employed  can^ 
not  be  limited  by  any  private  order  or  direction  not  known 
to  the  party  dealing  with  him:  Smith's  Mercantile  Law,  p, 

128,  7th  ed.  In  Story  on  Agency,  s.  127,  p.  153,  4th  ed,, 
it  is  said  that  "if  a  person  is  held  out  to  third  persons, 
or  to  the  public  at  large,  by  his  principal  as  having  a 

n  e  r a 1  authority  to  act  for  and  to  bind  him  in  a  particular 
bus  1 nes  s  or  employment,  it  would  be  the  height  of  injustice, 
ind  lead  to  the  grossest  frauds,  to  allow  him  to  set  up  his 
secret  and  private  instructions  to  the  agent,  limiting 
•at  authority,"  If  the  limit  is  not  disclosed  It  is  the 
same  as  if  there  was  none.  Where  a  factor  has  private 
Instructions  from  his  principal  not  to  sell  under  a  certain 
sum,  and  he  sells  for  less,  the  principal  is  bound.  This 
case  is  within  the  law,  as  laid  down  in  Story  on  Agency,  s. 
131 ,  p.  185 ,  4th  ed, 

BRAMWELL  B,  , , , The  actual  authority  given  to  the 
agent  cannot  be  relied  on,  and  therefore  the  counsel  for 
the  plaintiff  are  obliged  to  rely  upon  a  supposed  author¬ 
ity  which  the  agent  had  not,  that  is  to  say,  that  the  prin¬ 
cipal  held  out  the  broker  as  his  agent  having  authority  to 
sign  policies  in  his  name  for  more  than  100  ^1  ,  But  that  is 
The  utmost  that  can  be  said  is  that  the  principal 
held  out  the  broker  as  having  that  authority  which  a  Liver- 
j1  broker  ordinarily  las.  It  seems  to  me  almost  a  matter 
logical  demonstration  that  the  plaintiff’s  proposition 
erroneous,  ’What  would  have  been  the  case  if  there  had 
limitation  upon  Liverpool  brokers  in  general  it  is 
unnecessary  to  say,  and  it  might  give  rise  to  a  question  of 
some  difficulty.,.. 
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Again,  we  are  asked  how  is  the  business  of  an 
underwriter  to  be  carried  on. if  the  assured  is  bound  on 

every  occasion  to  inquire  into  the  extent  of  the  broker's 
authority.  The  answer  is  twofold;  first  the  business  is 
carried  on;  and,  secondly,  it  will  and  ought  to  be  carried 
on  by  the  assured  trusting  to  the  honesty  of  the  broker 
that  he  is  not  telling  an  untruth  when  he  assumes  not  to 
exceed  his  authority.  Generally  speaking,  the  trust  is 
well  founded,  for  although  brokers  sometimes  pledge  the 
credit  of  their  principals  beyond  what  is  right,  they  do 
not  usually  exercise  an  authority  which  they  do  not  possess, 

CHANNELL  B.  , . , .Now,  the  express  authority  given 
by  the  plaintiff  not  only  does  not  establish  a  liability, 
but  negatives  it.  But  then  it  is  said  that  we  ought  not  to 

look  at  that  authority  slmpliciter,  but  in  connection  with  the 
fact  that  the  limit  is  never  disclosed;  and  it  is  contended 
the  authority  given  to  a  general  agent  cannot  be  limited  by 
secret  Instructions  from  his  principal  inconsistent  with  that 
authority.  I  do  not  wish  to  interfere  with  that  as  a  general 
rule  of  law;  nor  do  I  think  that  in  order  to  apply  that  rule 
the  agent  must  be  a  general  agent  for  all  purposes.  Perhaps 
the  expression  is  incorrect,  but  there  may  be  a  special  general 
agent,  for  instance,  an  agent  to  sign  bills  of  exchange  or 
subscribe  policies  of  insurance;  and  although  his  authority 
does  not  extend  to  other  matters,  it  may  be  general  as  to  the 
particular  business  in  which  he  is  employed.  But  looking  at 
the  facts  of  this  case,  and  the  admission  that  it  is  well 
known  in  Liverpool  that  there  is  a  limit  to  a  broker's  author¬ 
ity  to  underwrite  policies,  although  the  precise  amount  is  not 
disclosed  (which  I  think  makes  no  difference),  I  am  of  opinion 
that  the  broker  was  not  in  the  situation  of  a  general  agent  so 
as  to  make  applicable  the  rule  of  law  relied  on  in  tne  argu¬ 
ment  for  the  Dlalntiffs. 


For  these  reasons  I  agree  that  the  rule  to  enter 
a  nonsuit  ought  to  be  absolute. 


BERRYERE  v.  FIREMAN1 S  FUND  INS.  [1965]  51  D.L.R.  (2d)  603 

(Man.  C.A.) 


brought  under  s.  227(1)  of  the  Insurance 
Act,  R.S.M.  1954,  c.  126,  which  provides  for  the  application 
°t  insurance  money  under  a  motor  vehicle  liability  policy. 

The  plaintiff  recovered  a  judgment  in  the  Court  of  Queen’s 
Bench  against  one  John  Kariotis  for  $14,015.90  for  damages 
and  costs  arising  out  of  an  automobile  collision  which  oc¬ 
curred  April  27,  1961,  involving  the  plaintiff’s  vehicle  and 
an  automobile  owned  and  operated  by  John  Kariotis 
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On  the  date  of  the  accident  Kariotis  held  a  motor  vehicle 
liability  insurance  card,  commonly  known  as  “the  Pink  Card”, 
indicating  fye  had  an  insurance  policy  on  hla  motor  vehicle 

effective  as  of  April  21,  1961.  This  card  had  been  filled  in  by 
Hugh  Murray,  an  agent  of  the  defendant  insurance  company, 
who  had  given  it  to  Kariotis  with  the  assurance  that  his  in¬ 
surance  was  effective  for  one  year  from  that  date.  Defend¬ 
ant  insurance  company  denied  liability  on  the  ground  that 
the  Kariotis  application  for  insurance  had  not  been  approved 
as  of  April  27,  1961,  and  that  Murray’s  action  in  issuing  the 
Pink  Card  to  Kariotis  did  not  obligate  the  company  as  Mur¬ 
ray  was  acting  beyond  the  scope  of  his  authority  in  so  doing. 
The  sole  issue  is  the  validity  of  the  company’s  contention. 

II 

Counsel  agreed  on  the  facts  to  a  very  large  extent  but  I 
deem  it  advisable  to  state  them  as  summarized  by  the  learned 
trial  Judge.  He  said,  in  part ;  . . . . . . 

Murray  was  an  insurance  agent  representing  a  number  of  com¬ 
panies  including  defendant.  . .  . 

Kariotis’  first  insurance  dealing  with  Murray  was  in  December 
of  1960.  Kariotis  had  purchased  the  automobile  in  question  and 
through  Murray  applied  for  public  liability  insurance  to  the 
Hartford  Fire  Insurance  Company.  A  policy  was  issued  but  was 
cancelled  on  January  6,  1961,  because  Kariotis  had  had  a  pre¬ 
vious  driving  accident.  Kariotis,  who  was  aware  of  the  imprudence 
of  operating  an  automobile  witho  insurance,  did  not  use  his  auto¬ 
mobile.  He  informed  Murray  that  would  not  be  driving  it  before 
the  next  spring.  Murray  told  Ks>  that  when  he  was  ready  to 
use  the  automobile  an  application  .u  h  urance  could  be  made  to 
another  company. 

Early  in  April,  1961,  Kariotis  telephoned  Murray  that  he  was 
ready  to  commence  using  the  automobile.  Murray  told  Kariotis  to 
come  to  the  office  to  complete  an  application  for  insurance.  On  April 
10,  1961,  Kariotis  attended  at  Murray’s  office.  Murray  was  not 
present.  His  secretary  filled  out  one  of  defendant’s  printed  forms 
of  “Application  for  Standard  Automobile  Policy  (Owner’s  form)” 
and  it  was  signed  by  Kariotis.  .  .  .  The  application  disclosed  the 
Hartford  cancellation  and  the  previous  driving  accident.  Kariotis, 
at  the  time  of  signing  the  application,  made  a  payment  of  $25  on 
account  of  the  full  year’s  premium  in  respect  of  the  insurance  for 
which  he  applied.  The  receipt  is  marked  “Re  —  auto  insurance”. 
Murray  is  still  holding  the  $25. 

Later  Murray  completed  in  his  own  hand  that  part  of  the  re¬ 
verse  side  of  the  application  form  under  a  heading  “To  be  com¬ 
pleted  by  Agent”.  Here  he  personally  recommended  the  risk  to  de¬ 
fendant. 

Murray  had  a  formal  agency  contract  with  defendant.  It  reads 

in  part: 

”1.  The  appointment  of  Mr.  Hugh  Murray  ...  as  Agent  of 
Fireman’s  Fund  Insurance  Company  is  hereby  accepted  and 
confirmed  with  authority  to  sign  and  deliver  such  Policies 
and  Renewal  Certificates  of  the  Company  as  are  supplied  to 
the  Agent  and  subject  to  the  Company’s  underwriting  instruc¬ 
tions,  to  bind  the  Company,  and  to  issue  such  ‘Cover  Notes’ 
and/or  ‘Certificates’  of  the  Company  and/or  ‘Policies’  as  are 
designated  for  use  in  respect  only  to  Insurances  classified  as 
follows : 

“‘1.  All  classes  of  Insurance  underwritten  by  the  Com¬ 
pany.’ 


subject  to  the  following  conditions: 

“2.  The  Agent  i  required  to  report  promptly  to  the  Company 
all  commitments  made  on  its  behalf  and  to  conform  to  and 
comply  with  such  underwriting  or  other  instructions  as  may 
be  issued  by  the  Company  after  receipt  of  notice  of  such  com¬ 
mitment. 

“3.  The  Agent  is  authorized  to  receive  the  premiums  due  the 
company  in  respect  to  the  above.  .  . .” 
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Th«  underwriting  instructions  from  defendant,  which  were  in 
Murray’s  possession,  were,  in  part,  as  follows: 

“Refer  Before  Binding 


(4)  Declined  Risks  Risks  declined  by  other  Companies.  Please 
supply  name  of  previous  carrier  and  reason  for  declina¬ 
tion.” 

Although  Kariotis  did  not  know  the  terms  of  the  agency  con¬ 
tract  or  the  defendant’s  underwriting  instructions  to  Murray,  Kario¬ 
tis  understood  that  Murray  would  have  to  submit  the  application 
to  defendant  and  that  he,  Kariotis,  would  have  to  wait  to  learn 
if  the  application  was  approved.  Accordingly,  Kariotis  refrained 
from  driving  the  automobile.  He  said  his  reason  was  that  he  did 
not  have  a  “Pink  Card”  to  show  he  was  insured.  Kariotis  waited 
several  days  and  then  tried  to  reach  Murray  by  telephone. 

On  April  22,  1961,  Murray  answered  the  telephone.  Kariotis 
asked  him  if  the  application  was  “through”  or  approved.  Murray 
replied,  “Oh,  yes”.  Kariotis  then  asked,  “How  about  a  Pink  Card?”, 
and  Murray  told  him  to  come  in  and  pick  it  up.  Kariotis  went  to 
Murray’s  office  and  there  was  given  a  Motor  Vehicle  Liability  In¬ 
surance  Card  which  is  as  follows: 

(Obverse) 

“Province  of 
Manitoba, 

Motor  Vehicle  Liability  Insurance  Card 
This  certifies  that  the  person  named  below  is  insured  in  this 
company  in  accordance  with  the  limits  as  provided  for  under 
Section  222,  The  Insurance  Act,  under  policy  number  shown 
below  against  Public  Liability  and  Property  Damage  arising 
by  reason  of  the  operation  of  the  motor  vehicle  described 
below: 

Date  Policy  Effective  —  April  21/01 
Date  Policy  Expires  —  April  21  02 
John  Kariotis 
Winnipeg,  Man. 

1953  Pontiac 
3276900631 
Sedan 

April  21  1961 

Fireman’s  Fund  Insur. 

(Name  of  Insurance  Company)” 

(Reverse) 

Hugh  Murray 
(Name  of  Agent). 

867  Portage  Avenue 
(Address) 

Phone  Number  SU  3-0020 
Warning 

Persons  making  use  of  this  card  are  warned  that  any  person 
or  corporation  who,  or  which,  produces  the  card  to  show  that 

there  is  in  force  a  policy  of  insurance  that  is,  in  fact,  not  in 
force,  is  guilty  of  an  offence  and  liable  to  a  fine  and  in  the  case 
of  an  individual,  to  imprisonment.  See  The  Highway  Traffic  Act, 
Section  151  (Province  of  Manitoba.)” 

This  is  the  familiar  Pink  Card  required  by  the  Insurance  Act. 
All  the  writing  on  the  card  is  in  Murray’s  hand.  I  have  italicized 
the  written  portions  of  the  card.  The  parts  not  italicized  are 
printed. 

After  pointing  out  there  was  some  conflict  in  evidence  as 
to  who  gave  Kariotis  the  Pink  Card,  a  point  he  refers  to  later, 
the  learned  trial  Judge  said : 

.  .  .  The  significant  thing  is  that  the  day  after  he  received  the  card 
Kariotis  noticed  the  word  “Binder”  and  telephoned  Murray  to  en¬ 
quire  why  no  policy  number  was  shown.  Murray  told  him  it  was 
temporary  coverage  or  temporary  insurance  and  that  the  company 
would  send  him  a  new  card  with  the  policy  number  on  it.  Kariotis 
had  not  previously  heard  of  the  word  “Binder”  but  after  Murray 
told  him  that  a  “Binder”  was  temporary  coverage  he  started  to 
drive  the  automobile. 


Policy  No. 

Binder 

Name: 

Address  : 

Year,  Make 
Serial  No. 

Type  of  Vehicle 
DATED 


“Issued  by: 
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kariotia  had  the  Binder  in  his  possession  when  the  accident 
occurred  on  April  27th.  He  did  not  drive  the  automobile  before  he 

received  the  Binder. 

What  occurred  —  behind  the  scenes  so  far  as  Kariotis  was  con¬ 
cerned  —  has  been  admitted  by  the  parties.  The  application  of 
April  10,  1961,  was  taken  by  Murray  to  defendant’s  Winnipeg 
Branch  Office  and  there  given  to  an  officer  of  defendant.  Defendant 
neither  accepted  nor  rejected  the  application  but  advised  Murray 
that  it  would  be  received  for  the  purpose  of  investigation  and  con¬ 
sideration.  Within  a  few  days  defendant’s  Winnipeg  branch  obtained 
a  credit  report  on  Kariotis  and  sent  it  with  the  application  to  de¬ 
fendant’s  head  office.  On  April  24,  1961,  defendant’s  Winnipeg 
branch  received  a  communication  from  defendant’s  head  office  point¬ 
ing  out  a  discrepancy  between  the  address  shown  on  the  applica¬ 
tion  and  the  address  of  Kariotis  shown  on  the  credit  report  and 
the  branch  office  was  requested  to  clear  up  the  discrepancy.  On  or 
about  April  25,  1961,  the  branch  office  contacted  Murray  and 
asked  him  to  provide  the  correct  address.  On  or  about  April  28th, 
Murray  called  defendant’s  Winnipeg  office  and  gave  the  correct 
address  of  Kariotis  and,  at  the  same  time,  reported  the  accident 
which  had  occurred  on  April  27th, 

At  the  time  of  the  accident  the  application  was  still  under 
consideration  by  defendant’s  underwriting  department  and  had  been 
neither  rejected  nor  accepted. 

Murray  denied  giving  the  Pink  Card  to  Kariotis.  I  find  that  the 
card  was  given  to  Kariotis,  either  by  Murray  or  on  his  instructions. 
He  knew,  before  the  accident,  that  Kariotis  had  the  card.  Murray’s 
explanation  for  making  out  the  card,  or  for  inserting  the  word 
“Binder”  was  quite  unacceptable  He  could  not  explain  why  he 
had  inserted  the  dates  April  21/61  and  April  21/62. 

Put  in  simple  terms  Murray  a  r  ’  Kariotis  he  had  coverage 
and  gave  him  a  Binder  purport  ,  .  nd  defendant.  Apparently 

Murray,  in  so  doing,  had  knowingly  act  i  contrary  to  his  instruc¬ 
tions  from  defendant  which  did  not  know  it  had  been  bound. 

There  i9  no  doubt  as  to  what  Murray  intended  when  complet¬ 
ing  and  delivering  the  Pink  Card.  He  knew  that  "Binder”  meant 
temporary  coverage  until  a  policy  issued.  On  examination-for- 

discovery  he  said: 

“Q.  132.  What  was  your  purpose  on  this  pink  card  of  writ¬ 
ing  the  word  ‘Binder’?  A.  It  was  a  word  I  had  been  led  to 
believe  was  quite  acceptable.  Companies  for  instance  would 
advise  me,  such  as  by  phone,  that  it  was  all  right  to  issue  a 
binder,  and  this  was  the  method.  I  cannot  say  who  advised  me 
that  it  was  the  method,  but  it  was  quite  common. 

“Q.  172.  In  writing  your  automobile  insurance  business,  did 
you  from  time  to  time  right  in  your  own  office,  write  up  pink 
cards?  A.  Yes. 

“Q.  173.  And  these  pink  cards,  were  they  written  up  by  you 
in  some  instances  prior  to  the  issuance  of  a  written  policy?"  A. 
Yes. 

“Q.  174.  And  in  such  cases  they  would  carry  the  word 
‘Binder’,  would  they  not?  A.  On  occasion,  they  would,  yes. 

“Q.  175.  Well,  without  a  written  policy,  you  would  have  no 
policy  number  to  write  in?  A.  Some  companies  would  give  me 
the  number  to  put  in. 

“Q.  176.  Some  would  and  some  would  not.  and  in  such  cases 
you  would  put  the  word  ‘Binder’?  A.  Yes. 

“Q.  177.  At  the  time  you  dealt  with  Mr.  Kariotis  in  December 
and  April,  1961,  you  had  been  in  business  approximately  two 
years?  A.  Yes. 

“Q.  178.  Did  you  know  what  the  word  ‘Binder’  meant?  A.  Yes. 

“Q.  253.  Now,  you  have  advised  me  you  had  a  supply  of  pink 
cards  in  your  agency  office.  What  was  the  purpose  of  you  having 
those  pink  cards  A.  (1)  In  the  case  of  a  change  in  say  auto¬ 
mobile  or  other  circumstances,  then  a  new  card  could  be  typed 
up  in  the  office;  (2)  to  provide  coverage. 

“Q.  254.  And  when  you  say  ‘To  provide  coverage’  that  would 
be  coverage  pending  the  issuance  of  a  policy?  A.  Yes. 

“Q.  255.  And  amongst  other  companies  which  supplied  you 
with  cards,  one  was  the  Fireman’s  Fund  Insurance  Company? 
A.  Yes.”  ' 
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Defendant  admits  that  if  it  became  bound  to  Kartotis,  plaintiff  i» 
entitled  to  rely  on  s.  227(1)  of  the  Insurance  Act. 

For  the  purposes  of  the  appeal  it  was  conceded  that  Kario- 

tis  obtained  the  Pink  Card  from  Murray  and  that  the  insur¬ 
ance  agent  Murray  had  misled  Kariotis  into  believing  that 
the  insurance  had  been  arranged.  This  being  so  the  ques¬ 
tion  to  be  resolved  was  correctly  stated  by  counsel  for  the 
defendant  in  his  factum  in  these  words : 

To  what  extent  is  the  Defendant,  The  Fireman'a  Fund  Insurance 
Company,  bound  by  a  commitment  made  by  the  agent  Hugh  Murray 
under  the  particular  circumstances  of  this  case? 

While  the  cases  show  that  determination  of  the  authority  of 
an  agent  is  primarily  a  question  of  fact,  dependent  on  the 

particular  circumstances,  it  is  necessary  to  refer  briefly  to 
the  general  law  of  agency  and  in  particular  to  the  relation¬ 
ship  of  insurance  agents  and  their  principal. 


Ill 

The  extent  of  the  authority  of  an  agent  is  dealt  with  by 
Halsbury,  3rd  ed.,  vol.  1,  para.  378,  p.  161,  thus: 

The  authority,  whether  the  agency  be  created  expressly  by 
writing  or  be  implied  from  conduct,  is  governed  by  rules  which  de¬ 
fine  its  scope  in  accordance  with  the  nature  of  the  agent’s  employ¬ 
ment  and  duties.  As  between  the  agent  and  his  principal,  the  author¬ 
ity  may  be  limited  by  agreement  or  special  instructions,  but  as  re¬ 
gards  third  persons  the  authority  which  the  agent  has  is  that 
which  he  is  reasonably  believed  to  have,  having  regard  to  all  the 
circumstances,  and  which  is  reasonably  to  be  gathered  from  the 
nature  of  his  employment  and  duties. 

The  scope  of  the  authority  is  therefore  largely  governed  by 
the  class  of  agent  employed,  provided  that  he  is  acting  within  the 
limit  of  his  ordinary  avocation;  or  by  the  relation  of  the  agent 
to  the  principal;  or  by  the  customs  of  particular  trades  and  pro¬ 
fessions. 


In  regard  to  the  instant  case,  two  points  here  referred  to 
require  comment.  The  first  is : 


The  authority  which  the  agent  has  is  that  which  he  is  reason¬ 
ably  believed  to  have,  having  regard  to  all  the  circumstances. 
(The  italics  here  and  elsewhere  herein  are  mine.) 


The  rule  would  seem  to  be  that  assuming  there  is  good  faith 
throughout  by  the  third  party  then,  as  between  principal  and 
agent,  it  will  be  the  agent’s  ostensible  authority,  not  his  actual 
authority,  that  will  determine  the  extent  to  which  he  may 
bind  his  principal.  The  basis  of  this  rule  is  that  when  a  third 
party  deals  in  good  faith  with  an  agent,  relying  upon  cre¬ 
dentials  entrusted  to  such  agent  by  his  principal  and  which 
credentials  are  reasonable  indicia  of  the  agent’s  authority, 
the  principal  is  estopped  from  denying  the  agent’s  authority. 
It  will,  of  necessity,  depend  on  the  circumstances  of  each 
particular  case  as  to  whether  or  not  the  third  party  acted 
throughout  in  good  faith  and  as  to  whether  or  not  there  was 
sufficient  indicia  of  the  agent’s  authority,  but  these  are  ques¬ 
tions  of  fact  to  be  decided  by  the  trial  Judge. 

The  second  point  requiring  comment  is  that  concerned 
with  the  customs  of  the  insurance  business.  MacGillivray  on 
Insurance  Law,  5th  ed.,  vol.  1,  p.  304,  points  out  that  in  fire, 
burglary,  accident  and  motor-car  insurance : 


the 


the  usual  practice  is  to  issue  upon  application 
whole  or  part  of  the  first  year’s  premium  an  “ 


and  payment  of 
interim  receipt,” 


or  “cover  note”. 


Preston  &  Colinvaux  on  Law  of  Insurance  and  Shawcross 
on  Motor  Insurance  deal  at  length  with  this  same  practice. 
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From  these  texts  and  from  the  evidence  of  the  instant  case 
it  may  be  inferred  that  one  of  the  important  aspects  of  motor¬ 
car  insurance  is  the  necessity  for  some  type  of  interim  in¬ 
surance  coverage  during  the  time  an  application  for  insur¬ 
ance  is  under  consideration  for  acceptance  or  rejection,  and,  in 
particular,  for  readily  producible  evidence  that  the  motorist 
is  insured  even  though  he  has  no  policy  with  him  or  even 
if  one  has  not  yet  been  issued.  This  very  practical  necessity 
has  resulted  in  certain  insurance  companies  providing  their 
agents  with  blank  forms  or  cards  which  can  be  completed  by 
their  agents  to  meet  such  immediate  need  of  the  motorist. 
In  England  they  are  referred  to  as  “cover  notes”  and  by 
s.  216(1)  of  the  Road  Traffic  Act,  1960  (U.K.),  c.  16,  a  cover 
note  is  a  “policy  of  insurance”  for  the  purpose  of  the  Act. 
In  Manitoba,  s.  229(1)  of  the  Insurance  Act,  R.S.M.  1954, 
c.  126,  requires  every  insurer  who  issues  an  owner’s  policy 
to  issue  a  motor  vehicle  liability  insurance  card  in  a  prescribed 
form  and  uniform  color.  It  is  commonly  referred  to  as  “the 
Pink  Card”.  Sections  150,  151,  and  152  of  the  Highway  Traf¬ 
fic  Act,  R.S.M.  1954,  c.  112,  are  lengthy  sections  dealing  with 
the  use  of  such  cards.  The  statutes  in  question  indicate  the 
great  importance  of  the  purposes  served  by  the  pink  cards. 
If  the  holder  of  such  a  card  is  involved  in  a  motor  accident 
he  is  protected  from  having  his  car  seized,  and  third  parties 
who  may  have  claims  as- a  result  of  such  accident  are  informed 
that  such  motorist  is  insure  'laving  regard  to  the  purpose 
served  by  the  Pink  Card,  n  nee  companies  which  entrust 
agents  with  the  right  to  issue  si  -h  cards  are  giving  such 
agents  definite  indicia  of  authority. 

IV 

I  have  pointed  out  that  the  nature  and  extent  of  the  auth¬ 
ority  of  an  agent  is  primarily  a  question  of  fact  for  the  trial 
Judge.  In  the  instant  case  the  evidence  of  Murray  when  ex¬ 
amined  for  discovery  indicates  the  Fireman’s  Fund  Insur¬ 
ance  Co.  provided  him  with  a  supply  of  “Pink  Cards”  and 
that  he  had  wide  powers  to  bind  the  said  company  there¬ 
under.  The  learned  trial  Judge  states: 

Defendant  had  armed  Murray  with  abundant  indicia  of  author¬ 
ity.  ....  .  » 

Murray  was  not  a  broker.  He  was  defendant’s  agent,  not  Kariotis’. 
Murray  was  much  more  than  a  mere  soliciting  agent.  He  had  ap¬ 
parent  or  ostensible  authority  to  bind.  Defendant  might  limit  Mur¬ 
ray’s  authority  by  such  special  instructions  as  it  pleased  but  as  re¬ 
gards  third  persons  the  authority  which  Murray  had  was  that 
which  he  was  reasonably  believed  to  have,  having  regard  to  all 
the  circumstances,  and  which  was  reasonably  to  be  gathered  from 
the  nature  of  his  appointment.  With  respect  to  third  persons,  limi¬ 
tations  on  the  authority  of  an  agent  are  ineffective  if  the  acts  of 
the  agent  are  within  his  apparent  authority  and  in  the  absence  of 
knowledge  by  the  third  person.  Kariotis,  in  good  faith  and  reason¬ 
ably,  relied  on  Murray’s  assurance  that  he  had  been  given  tempor¬ 
ary  coverage  by  defendant.  Even  if  he  had  seen  the  agency  con¬ 
tract  and  the  underwriting  instructions  he  would  have  known  that 
Murray,  after  referral,  could  bind  defendant.  He  knew  referral  had 
taken  place.  Kariotis  did  not  carelessly  assume  anything,  but  re¬ 
frained  from  using  the  automobile  until  he  got  the  Pink  Card.  Even 
then  he  enquired  as  to  the  meaning  of  "Binder”.  The  issue  of  the 
Binder  was  effective  as  a  motor  vehicle  liability  policy  and  defend¬ 
ant  is  liable  then  n  to  plaintiff  under  sec.  227(1),  supra. 

There  is  am  <e  evidence  to  support  the  finding  of  the 
learned  trial  .1  udge  that  the  wide  powers  given  to  and  exer- 
Murray  made  him  much  more  than  a  mere  soliciting 
agent.  The  only  limit  on  his  authority  requiring  considera¬ 
tion  is  that  dealing  with  insurance  risks  of  the  same  class  as 
the  Kariotis  app’  ation.  That  type  of  application,  under  Mur¬ 
ray’s  special  instructions,  had  to  be  referred  to  his  principal 
before  Murray  had  express  authority  to  bind.  But,  as  I  have 
indicated,  the  authority  expressly  conferred  by  a  nrincmal 


upon  his  agent  may,  and  normally  will,  be  supplemented  by 
an  implied  authority,  which  the  principal  has  by  implication 
consented  that  the  agent  should  have  in  addition  to  his  ex¬ 
press  authority.  Thus  the  evidence  in  the  instant  case  shows 
that  the  decision  on  the  Kariotis  reference  would  be  com¬ 
municated  by  the  insurance  company  to  Murray,  not  to  Kar¬ 
iotis,  and  that  Murray  could  then  bind  or  refuse  the  risk  as 
he  was  instructed.  But  having  regard  to  the  fact  that  the 
agent  was  the  normal  channel  of  communication  between  in¬ 
surer  and  applicant  for  insurance,  between  the  insurance 
company  and  Kariotis,  it  must  be  concluded  that  Murray  was 
held  out  by  the  insurance  company  not  merely  as  having 
authority  to  bind  —  that  much  was  his  apparent  authority  — 
but  also  quite  ostensibly  as  having  authority  to  communicate 
to  Kariotis  the  result  of  the  reference. 

Kariotis’  good  faith  throughout  is  not  open  to  question. 
He  was  unaware  of  Murray’s  special  instructions;  he  knew 

nothing  more  than  Murray  had  told  him  his  application  had 
to  be  referred.  After  waiting  for  12  days  for  Murray  to 

advise  him  he  inquired  from  Murray  as  to  the  disposition  of 
his  application.  He  was  told  by  Murray  that  it  had  been 
accepted  and,  to  underline  that  fact,  he  was  given  the  “Pink 
Card”;  in  effect  a  certificate,  completed  by  Murray  —  on  a 
form  supplied  to  him  by  the  Fireman’s  Fund  Insurance 
Company  —  stating  that  the  insurance  was  in  effect  for  one 
year  from  that  date.  Further  convincing  proof  of  Kariotis’ 
good  faith  is  indicated  by  his  checking  with  Murray  as  to 
the  fact  no  policy  number  was  shown  and  that  the  word  “Bind¬ 
er”  was  inserted.  Not  until  reassured  on  this  point  also  did 
Kariotis  drive  his  automobile.  It  would  be  difficult  to  find 
stronger  evidence  of  good  faith  than  Kariotis  exhibited,  for, 
under  the  circumstances,  it  would  seem  obvious  that  Murray 
had  implied  authority  to  communicate  to  Kariotis  the  result 
of  the  referral  and  the  learned  trial  Judge  so  found. 

V 

I  think  that  ruling  is  conclusive  of  the  issue  but  .deem  it 
advisable  to  refer  to  the  argument  advanced  by  counsel  for 
the  defendant.  In  his  factum  he  admits  that  the  learned  trial 
Judge,  in  his  reasons  for  judgment,  stated  the  defendant’s 
position  with  complete  accuracy  but  misapprehended  and 
misapplied  the  law  relating  thereto. 

Defendant’s  counsel  based  his  argument  almost  entirely  on 
the  authority  of  the  case  of  Russo-Chinese  Bank  v.  Li  Yau 
Sam,  [1910]  A.C.  174,  26  T.L.R.  203.  The  decisive  point  in 
that  case,  as  in  the  instant  case,  was  the  extent  of  the  author¬ 
ity  of  the  agent,  particularly  his  implied  authority. 

The  action  arose  out  of  a  transaction  initiated  by  the  orig¬ 
inal  plaintiff,  Li  Yau  Sam,  a  Chinese  banker  operating  a  bank 
in  Hong  Kong  of  which  Lau  Chung  Yu  was  the  manager. 
The  Russo-Chinese  Bank  also  operated  a  bank  in  Hong  Kong 
and  for  the  purpose  of  doing  business  with  Chinese  custom¬ 
ers  it  had  established  a  department  therein  which  was 
supervised  by  one  of  its  employees,  a  Chinese  official  styled  a 
“compradore”.  On  the  evidence,  the  Court  found  that  the 
powers  of  the  compradore  were  strictly  limited.  He  had  no 
authority  to  receive  monies  on  behalf  of  the  bank  from  its 
customers  for  deposit,  for  telegraphic  transfers,  or  for  any 
purpose  whatsoever.  His  authority  only  extended  to  arrang¬ 
ing  with  the  bank’s  Chinese  customers  the  details  of  any 
transactions  they  proposed,  but  before  any  transaction  could 
be  carried  out  the  document  setting  out  its  terms  had  to  be 
initialled  by  the  manager. 


Acting  on  behalf  of  the  original  plaintiff,  Lau  Chung  Yu 
wanted  to  make  a  telegraphic  transfer  of  approximately 

$41,000  to  the  credit  of  an  individual  in  Shanghai,  where  the 
Russo-Chinese  Bank  had  a  branch.  Although  admittedly  he 
was  fully  aware  of  the  aforementioned  limitations  on  the 
compradore’s  authority  and  knew  that  he  had  no  authority 
to  enter  into  any  exchange  contracts  whatever,  nevertheless 
Lau  Chung  Yu  paid  the  full  sum  directly  to  the  compradore 
who  converted  it  to  his  own  use.  It  was  proven  that  Lau  Chung 
Yu  never  made  any  inquiry  to  ascertain  if  the  manager  of 
the  Russo-Chinese  Bank  had  approved  of  the  transaction, 
although  the  evidence  shows  the  opportunity  to  do  so  was 
readily  available  to  him.  In  the  light  of  his  explicit  knowledge 
of  the  compradore’s  limited  authority,  the  plaintiff’s  claim 
against  the  Russo-Chinese  bank  was  dismissed. 

The  essential  differences  between  this  case  and  the  in¬ 
stant  case  need  only  brief  comment.  In  the  Russo-Chinese 
Bank  case  the  original  plaintiff’s  representative,  Lau  Chung 
Yu,  was  a  banker,  of  necessity  familiar  with  banking  prac¬ 
tices.  It  was  admitted  that  he  knew  (a)  the  limitations  on 
the  authority  of  the  compradore;  (b)  the  requirements  to 
be  followed  in  a  telegraphic  transfer;  (c)  that  the  document 
which  formed  the  basis  of  the  transaction  required 
the  manager’s  initials;  and  (d)  that  he  had  the  right  and 
opportunity  to  require  such  document  to  be  produced  for  his 
inspection.  Despite  this  k  olge  on  his  part  he  ignored 
all  such  requirements  and  ev  ■  recaution  offered  for  his 
protection. 

Kariotis,  in  the  instant  case,  was  “the  man  on  the  street” 
of  necessity  dealing  with  an  agent  whose  principal  was  far 
removed  in  another  city.  Its  agent  was  its  normal  means  of 
communication.  The  only  information  Kariotis  had  as  to  the 
necessity  of  reference  came  from  Murray,  the  agent  of  the 
insurance  company,  and  Murray  was  its  only  representative 
to  whom  he  had  recourse.  Having  learned  from  Murray  a 
reference  was  necessary,  he  naturally  and  reasonably  applied 
to  Murray  to  ascertain  the  result  of  such  reference.  Murray 
had  the  indicia  of  authority  that  justified  such  a  belief  on  his 
part. 

If  the  insurance  company  intended,  as  counsel  for  the  de¬ 
fendant  suggests,  that  its  agent  should  have  no  authority  to 
communicate  the  result  of  the  referral,  or  that  it  was  not 
bound  by  any  communication  made  by  him  in  regard  to  such 
referral,  and  that  Kariotis  should  apply  to  the  head  office  of 
the  company  for  the  result  of  such  reference,  this  could  have 

readily  been  provided  for  in  the  application  form  by  a  state¬ 
ment  therein  to  that  effect.  But  although,  on  the  application 
form,  Kariotis  was  warned  in  vivid  red  ink  of  the  conse¬ 
quences  of  false  answers,  there  is  nothing  to  indicate  to  him, 
or  even  to  suggest,  that  his  admission  in  answer  to  Q.  6(b)  of 
a  previous  motor  accident  subtly  changed  his  relationship 
with  the  company’s  agent;  that  he  could  no  longer  rely  on 
such  agent  as  the  means  of  communication  between  the  in¬ 
surance  company  and  himself,  and  that  as  far  as  the  referral 
was  concerned  he  must  rely  on  the  head  office  of  the  company. 
He  is  not  even  war:  ed  that  he  should  await  delivery  of  his 
policy.  I  do  not  think  any  Court  should  adopt  such  a  wholly 
unrealistic  view  of  the  circumstances. 

The  basic  and  essential  difference  between  the  two  cases 
is  that,  in  the  Russ <  Chinese  Bank  case,  at  no  point  was  it 
ever  claimed  that  the  compradore’s  true  position  and  auth¬ 
ority  was  unknown.  Lord  Atkinson,  in  giving  the  judgment 
of  the  Court,  said  (pp.  184-5)  : 
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In  their  Lordships’  view,  there  is  no  evidence  that  the  fraudulent 
compradore  had,  or  i vas  believed  to  have,  or  was  held  out  ae  hav- 

tna,  any  authority  beyond  the  strictly  limited  one  already  men- 

tionea. 

In  effect,  the  plaintiff  in  that  case  knew  beyond  any  doubt 
that  the  compradore  had  no  authority  whatever  to  accept 
his  money  for  the  purpose  of  a  telegraphic  transfer.  Under 
such  circumstances,  therefore,  there  could  not  be  any  ques- 
tion  of  holding  out.  In  the  instant  case  the  learned  trial  Judge 
found  that  there  was  reason  to  believe  the  agent  had  the 
authority  he  purported  to  have ;  that  the  indicia  of  authority 
which  his  company  had  furnished  him  confirmed  and  justi¬ 
fied  such  belief,  and  in  the  light  of  all  the  facts  there  was  a 
holding  out  of  authority  by  the  insurance  company.  In  my 
respectful  opinion  the  two  cases  cannot  be  equated  in  any 
way. 

I  have  not  dealt  with  any  Canadian  cases  because  I  agree 
with  the  statement  of  counsel  for  the  defendant  in  his  factum 
that  .  ,  .  there  are  no  reported  Canadian  decisions  dealing 
precisely  with  the  problem  .  .  .” 

In  the  result  I  would  dismiss  the  appeal  with  costs. 

Guy,  J.A.  (dissenting)  : — This  is  an  appeal  from  the  judg¬ 
ment  of  Tritschler,  C.J.Q.B.,  in  favour  of  the  plaintiff  in  the 
sum  of  $14,015.90  and  costs. 

Most  of  the  facts  were  agreed  upon  for  the  purposes  of 
appeal,  in  the  statement  which  follows : 

The  Plaintiff  recovered  in  the  Court  of  Queen’s  Bench  a  judg¬ 
ment  against  John  Kariotis  for  $14,015.90,  for  damages  and  costs 
arising  out  of  a  collision  which  occurred  April  27,  1961  involv¬ 
ing  the  plaintiff  and  an  automobile  owned  and  operated  by  John 
Kariotis.  The  Third  Pai-ty,  Murray,  was  an  insurance  agent,  rep¬ 
resenting  a  number  of  companies  including  the  Defendant  Fire¬ 
man’s  Fund  Insurance  Company.  He  had  office  accommodation  in  the 
premises  of  a  furniture  and  television  store,  of  which  store  he  was 
one  of  the  principals.  Pie  did  not  take  an  active  part  in  the  store  busi¬ 
ness.  In  the  insurance  business  he  had  only  one  employee,  his 
secretary. 

Kariotis,  who  was  a  television  serviceman,  performed  services  for 
the  store  in  which  Murray  had  his  office  and  thus  became  acquainted 
with  Murray. 

Kariotis’  first  insurance  dealing  with  Murray  was  in  December  of 
1960.  Kariotis  had  purchased  the  automobile  in  question  and 
through  Murray  applied  for  public  liability  insurance  to  the  Hart¬ 
ford  Fire  Insurance  Company.  A  policy  was  issued  but  was  cancelled 
on  January  6,  1961,  because  Kariotis  had  had  a  previous  driving 
accident.  Kariotis,  who  was  aware  of  the  imprudence  of  operating 
an  automobile  without  insurance,  did  not  use  his  automobile.  He 
informed  Murray  that  he  would  not  be  driving  it  before  the  next 
Spring.  Murray  told  Kariotis  that  when  he  was  ready  to  use  the 
automobile  again  an  application  for  insurance  could  be  made  to 
another  company. 

Early  in  April,  1961,  Kariotis  telephoned  Murray  that  he  was 
ready  to  commence  using  the  automobile.  Murray  told  Kariotis  to 
come  to  the  office  to  complete  an  application  for  insurance.  On 
April  10,  1961,  Kariotis  attended  at  Murray’s  office.  Murray  was  not 
present.  His  secretary  filled  out  one  of  Defendant’s  printed  forms 
of  “application  for  standard  automoble  policy  (owner’s  form)”  and 
it  was  signed  by  Kariotis.  In  part  the  Third  Party  liability  limits 
and  amounts  applied  for  were  $25,000.00  for  loss  or  damage  re¬ 
sulting  from  bodily  injury  to  any  one  person  and  $5,000.00  for  loss 
or  damage  to  property  resulting  from  any  one  accident.  The  appli¬ 
cation  disclosed  the  Hartford  cancellation  and  the  previous  driv¬ 
ing  accident.  Kariotis,  at  the  time  of  signing  the  application,  made 
a  payment  of  $25  on  account  of  the  full  year’s  premium  in  respect 
of  the  insurance  for  which  he  applied.  The  receipt  is  marked 
“re  —  auto  insurance”.  Murray  is  still  holding  the  $25. 
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Later  Murray  completed  in  hia  own  hand  that  part  of  the  re¬ 
verse  side  of  the  application  form  under  a  heading  “to  be  com¬ 
pleted  by  an  agent”.  Here  he  personally  recommended  the  riak  to 

the  defendant.  Murray  had  a  formal  agency  contract  which  was  — 
filed  as  an  exhibit  at  the  trial.  He  also  had  a  list  of  underwriting 
instructions,  which  is  also  an  exhibit  at  the  trial. 

Although  Kariotis  did  not  know  the  terms  of  the  agency  contract 
or  the  defendant’s  underwriting  instructions  to  Murray,  Kariotis 
understood  that  Murray  would  have  to  submit  the  application 
to  the  defendant  and  that  he,  Kariotis,  would  have  to  wait  to  learn 
if  the  application  was  approved.  Accordingly,  Kariotis  refrained 
from  driving  the  automobile.  He  said  his  reason  was  that  he  did  — 
not  have  a  pink  card  to  show  he  was  insured.  Kariotis  waited  sever¬ 
al  days  and  then  tried  to  reach  Murray  by  telftphaaa^  Qa  A  and  -- 

22,  1961,  Murray  answered  the  telephone.  Kariotis  asked  him  if 
the  application  was  “through”  or  approved.  Murray  replied,  “Oh 
y,  Kariotis  then  asked,  “How  about  a  pink  card?”,  and  Murray 

told  him  to  come  in  and  pick  it  up.  Kariotis  went  to  Murray’s  office 
and  there  was  given  a  motor  vehicle  liability  insurance  card.  The 
motor  vehicle  liability  insurance  card  was  an  exhibit  at  the  trial. 

The  day  after  he  received  the  card,  Kariotis  noticed  the  word 
“binder”  which  was  written  on  the  pink  card,  and  telephoned 
Murray  to  enquire  why  no  policy  number  was  shown.  Murray  told 
him,  it  was  temporary  coverage  or  temporary  insurance,  and  that 
the  company  would  send  him  a  new  card  with  the  policy  number 
on  it.  Kariotis  had  not  previously  h  ud  of  the  word  “binder”  but 
after  Murray  told  him  that  a  “bind,?'  vas  temporary  coverage 
he  started  to  drive  the  automobile.  Kari<  vis  had  the  pink  card 
with  the  word  binder  printed  on  it  in  his  possession  when  the 
accident  occurred  on  April  27th.  He  did  not  drive  the  automobile 
before  he  received  the  binder. 

The  application  which  had  been  signed  by  Kariotis  on  April  10, 
1961  was  taken  by  Murray  to  the  Winnipeg  branch  office  of  the 
Fireman’s  Fund  Insurance  Company  on  April  17,  1961.  At  that 
time  the  Fireman’s  Fund  Insurance  Company’s  Winnipeg  representa¬ 
tives  advised  Mr.  Murray  that  they  could  neither  accept  the  appli¬ 
cation  nor  reject  the  application  but  that  they  would  receive  it 
for  the  purpose  of  investigation  and  consideration.  Within  a  few 
days  the  defendant’s  Winnipeg  branch  obtained  a  credit  report  on 
Kariotis  and  sent  it  with  the  application  to  the  defendant’s  head 
office.  On  April  24,  1961  the  Winnipeg  branch  received  a  commun¬ 
ication  from  the  defendant’s  head  office  pointing  out  a  discrepancy 
between  the  address  shown  on  the  application  and  the  address  of 
Kariotis  shown  on  the  credit  report  and  the  branch  office  was  re¬ 
quested  to  clear  up  the  discrepancy.  On  or  about  April  25,  1961  the 
branch  office  contacted  Murray  and  asked  him  to  provide  the  cor¬ 
rect  address.  On  April  28th  Murray  called  the  Winnipeg  office  and 
provided  the  information  as  to  the  correct  address  and  at  the  same 
time  reported  the  accident  which  had  occurred  on  April  27th.  At 
the  time  of  the  accident  the  application  was  still  under  consider¬ 
ation  by  the  defendant’s  underwriting  department  and  had  been 
neither  rejected  nor  accepted.  No  policy  number  had  been  assigned. 
The  amounts  and  types  of  coverage  had  not  been  determined.  No 
premium  had  been  decided  upon. 

The  writing  on  the  pink  card  which  had  been  given  to  Kariotis 
was  in  the  handwriting  of  Murray.  The  card  was  given  to  Kariotis 
either  by  Murray  himself,  or  by  some  other  person  on  Murray’s 
instructions.  In  so  doing,  Murray  knowingly  acted  contrary  to  his 
instructions  from  the  defendant,  and  the  defendant  had  no  knowl¬ 
edge  that  Murray  had  purported  to  bind  the  company  until  after 
the  accident  had  occurred. 

(The  italics  are  mine  throughout  this  judgment.) 

As  will  be  seen  from  the  above,  the  plaintiff’s  judgment 
against  Kariotis  was  apparently  not  recoverable  so  the  plain¬ 
tiff  brought  this  action  against  the  defendant  insurance  com¬ 
pany  pursuant  to  s.  227(1)  of  the  Insurance  Act,  which  reads 
as  follows : 


227(1)  Any  person  having  a  claim  against  «m  tnsund,  for  which 
__  ind^nnity  is  provided  by  a  motor  vehicle  liability  policy,  shall, 

notwithstanding  that  such  person  is  not  a  party  to  the  contract, 
be  entitled,  upon  recovering  a  judgment  therefor  against  the  in¬ 
sured,  to  have  the  insurance  money  payable  under  the  policy  ap¬ 
plied  in  or  towards  satisfaction  of  his  judgment  and  of  any  other 
judgments  or  claims  against  the  insured  covered  by  the  indemnity 
and  may,  on  behalf  of  himself  and  all  persons  having  such  judg¬ 
ments  or  claims,  maintain  an  action  against  the  insurer  to  have 
the  insurance  money  so  applied. 

It  will  be  noted  that  in  order  to  take  advantage  of  this 
section,  Berryere  has  to  satisfy  the  Court  that  Kariotis  was 
in  fact  insured  and  that  there  was  “insurance  money  pay¬ 
able  under  the  policy”. 

The  learned  trial  Judge  in  his  judgment  outlined  the  posi¬ 
tion  taken  by  the  defendant  insurance  company  as  follows : 

That  as  Kariotis  had  been  declined  by  another  company  Murray 
had  no  authority  to  bind  to  Kariotis  before  referring;  that  Kariotis 
was  aware  there  were  limitations  upon  Murray’s  authority  and 
knew  the  application  had  to  be  passed  upon  by  someone  other  than 
Murray  and  that  there  might  be  a  negative  decision;  that  once 
Kariotis  realized  there  was  a  limitation  on  Murray’s  authority 
and  that  he  had  to  refer  the  application,  Kariotis  could  not  there¬ 
after  rely  upon  the  principle  of  the  agent’s  apparent  or  ostensible 
authority  and  must  make  sure  at  his  peril  Murray  was  in  fact  act¬ 
ing  within  the  scope  of  his  authority. 

The  issue  is  thus  placed  simply  and  squarely  before  us.  Is 
Kariotis  insured,  and  is  there  “insurance  money  payable 
under  the  policy”? 

In  effect,  Kariotis  says:  “Of  course  I  am  insured.  Here  is 
my  pink  card.  I  got  it  from  Mr.  Murray.  Mr.  Murray  had  to 
get  the  okay  from  the  insurance  company  of  course,  but  he 
says  he  got  it.” 

In  effect,  the  company  replies:  “We  never  issued  any  pol¬ 
icy  to  Mr.  Kariotis  nor  did  we  tell  Murray  that  we  would. 
He  had  no  authority  of  his  own  to  issue  a  policy  in  these  cir- 
cumstances,  and  he  knew  it,  and  Kariotis  knew  it.” 

This  brings  us  to  the  crux  of  the  matter:  Is  Kariotis  en¬ 
titled  to  rely  on  the  word  of  the  man  Murray,  who  is,  to  his 
knowledge,  not  authorized  to  make  any  decision  to  insure 
or  not  to  insure? 

The  learned  trial  Judge  apparently  feels  that  Kariotis  is 
entitled  to  rely  on  the  word  of  Murray  in  these  circumstan¬ 
ces.  In  the  words  of  his  judgment: 

Defendant  had  armed  Murray  with  abundant  indicia  of  authority. 
Had  Murray  bound  defendant  without  disclosing  to  Kariotis  the 
need  to  refer,  defendant  would  have  been  committed.  The  position 
was  not  changed  when  Murray  disclosed  to  Kariotis  the  need 

to  refer  before  binding.  Murray,  of  necessity,  had  the  ostensible 
authority  to  represent  to  Kariotis  the  result  of  that  referral.  If 
he  misrepresented  the  result  it  was  with  the  same  prejudice  to 
Kariotis  and  the  same  legal  liability  to  defendant  as  though  he  had 
misrepresented  his  authority  to  bind  without  referral.  Murray  was 
not  a  broker.  He  was  defendant’s  agent,  not  Kariotis’.  Murray  was 
much  more  than  a  mere  soliciting  agent.  He  had  apparent  or  osten¬ 
sible  authority  to  bind.  Defendant  might  limit  Murray’s  authority 
by  such  special  instructions  as  it  pleased  but  as  regards  third 
persons  the  authority  which  Murray  had  was  that  which  he  was 
reasonably  believed  to  have,  having  regard  to  all  the  circumstances, 
and  which  was  reasonably  to  be  gathered  from  the  nature  of  his 
appointment.  With  respect  to  third  persons,  limitations  on  the  author¬ 
ity  of  an  agent  are  ineffective  if  the  acts  of  the  agent  are  within 
his  apparent  authority  and  in  the  absence  of  knowledge  by  the 
third  person. 

I  have  italicized  three  sentences  in  this  portion  of  the  judg¬ 
ment  of  the  learned  Chief  Justice.  With  respect,  these  three 
sentences  constitute  the  learned  trial  Judge’s  opinion  which 
is  being  seriously  questioned  in  this  appeal,  mainly  because 
it  is  admitted  that  Kariotis  had  knowledge  of  the  limitation 
on  Murray’s  authority. 
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Counsel  for  the  defendant  insurer  relies  heavily  on  the 
judgment  of  the  Judicial  Committee  of  the  Privy  Council 
in  Russo-Chivese  Bank  v.  Li  Yau  Sam,  [1910]  A.C.  174.  This 
case  deals  with  the  question  of  the  authority  of  a  “compra- 
dore”  to  bind  his  principal,  the  bank.  There  were  limitations 
on  the  compradore’s  authority,  and  these  limitations  were 
known  to  the  plaintiff.  It  is  interesting  to  note  that  at  the 
trial  the  Chief  Justice  of  Hong  Kong,  in  summing  up,  made 
the  following  observation  [see  pp.  175-6]  : 

“I  say  unhesitatingly  that  if  a  principal  put3  a  compradore  in  such 
a  position  that  he  can  commit  fraud  without  the  principal  taking 
proper  precautions  to/'prevent  that  fraud  happening  and  if  there  is 
nothing  in  his  conduct  that  creates  suspicion  on  the  part  of  the 
person  defrauded  the  principal  is  liable.” 

(This  is  quoted  because  of  its  similarity  to  the  statement 
of  the  learned  Chief  Justice  of  the  Queen’s  Bench,  in  the 
present  case.)  The  Judicial  Committee  of  the  Privy  Council, 
however,  said  (p.  184)  : 

There  is  no  dispute  in  the  case  as  to  facts,  and  little,  if  any,  con¬ 
troversy  as  to  the  law.  It  is  undoubted  that  a  person  who  deals  with 
an  agent,  whose  authority  he  knows  to  be  limited,  as  the  plaintiff 
knew  in  this  case,  does  so  at  his  peril,  in  this  sense,  that  should  the 
agent  be  found  to  have  exceeded  his  authority  his  principal  can¬ 
not  be  made  responsible. 

This  is  the  common  law  based  on  the  soundest  common 
sense.  It  would  surely  lead  +-  aos  and  confusion  if  the  com¬ 
mon  law  principles  were  mod:'  to  permit  you  to  rely  on 
the  assurance  of  the  man  who  ha  no  power  to  give  such  as¬ 
surance,  and  you  know  it. 

Incidentally,  the  principle  in  the  Russo-Chinese  Bank  case 
was  approved  in  a  further  decision  of  the  Judicial  Committee 
of  the  Privy  Council  in  Attorney-General  for  Ceylon  v.  A.D. 
Silva,  [1953]  A.C.  461. 

A  question  was  raised  as  to  the  plight  of  the  innocent  cus¬ 
tomer  who  might  be  obliged  to  make  all  manner  of  enquiries 
at  the  branch  office  or  head  office  of  the  insurance  company 
to  ascertain  whether  or  not  he  was  insured.  The  simple  answer 
to  this,  of  course,  is  that  given  by  counsel  for  the  insurer: 

If  you  know  you  have  to  deal  with  the  insurance  company,  be¬ 
cause  the  agent  has  limited  authority,  all  you  have  to  do  is  ask 
to  see  the  -policy  of  insurance. 

This  in  turn  brought  up  the  question  as  to  whether  or  not 
Kariotis  was  entitled  to  rely  on  his  “pink  card”  (ex.  6). 
This  pink  card  is  certainly  evidence  to  show  to  the  police  or 
other  interested  parties;  but  the  pink  card  specifically  states 
on  its  very  face : 

Warning 

Persons  making  use  of  this  card  are  warned  that  any  person  or 
corporation  who,  or  which,  produces  the  card  to  show  that  there 
is  in  force  a  policy  of  insurance  that  is,  in  fact,  not  in  force,  is 
guilty  of  an  offence  and  liable  to  a  fine  and  in  the  case  of  an  in¬ 
dividual,  to  imprisonment.  See  the  Highway  Traffic  Act,  Section  151 
(Province  of  Manitoba.) 

It  is  thus  quite  clear  that  whatever  else  it  may  be,  the  pink 
card  is  not  an  insurance  policy  under  which  insurance  money 
is  payable,  as  required  by  s.  227(1)  of  the  Insurance  Act, 
nor  indeed  is  it  any  guarantee  that  insurance  is  in  effect. 

Our  attention  was  drawn  to  two  decisions  of  the  Ontario 
Court  of  Appeal  in  connection  with  the  issuance  of  policies. 
These  are:  Sharkey  v.  Yorkshire  Ins.  Co.  (1916),  31  D.L.R. 
435,  37  O.L.R.  344  [affd  32  D.L.R.  711,  54  S.C.R.  92];  and 
Robinson  v.  London  Life  Ins.  Co.  (1918),  42  D.L.R.  699,  42 
O.L.R.  527. 

The  Robinson  case,  was  the  unanimous  decision  of  the  five 
Judges  of  the  Ontario  Court  of  Appeal.  All  of  the  Judges, 
except  Ferguson,  J.A.,  followed  the  principles  laid  down  in 
the  Sharkey  case. 

Certain  extracts  from  the  judgment  of  Chief  Justice  Mu- 
ock  are  illuminating,  as  they  set  out  the  problem  which  arose 

+hat  case,  which  involved  an  application  for  life  insurance 
jc.icy.  These  excerpts  follow  (pp.  703-6)  : 


233  - 


At  the  trial  Mrs.  Robinson  testified  that  at  the  interview  of  the 
24th  February,  Calvert  assured  her  that  the  application  had  been 

passed,  and  that  the  receipt  was  as  good  as  a  policy.  Calvert  denies 
having  so  spoken.  His  version  is:  “I  said  to  Mrs.  Robinson,  ‘The  ap¬ 
plication  appears  to  be  in  order,  and  if  the  company  accepts  the 
life  and  the  policy  is  issued,  I  will  see  that  it  is  delivered  im¬ 
mediately.’  ” 

Calvert  had  only  at  that  interview  received  the  altered  or  new 
application,  and  it  was  still  in  his  hands.  It  had  not  been  passed, 
and  it  is  improbable  that  he  gave  Mrs.  Robinson  any  such  assur¬ 
ance.  Even  if  he  did,  it  was  contrary  to  the  facts  and  was  unauthor¬ 
ised,  and  Calvert  could  not  on  behalf  of  the  company  make  an  in¬ 
surance  contract  on  Robinson’s  life. 

The  plaintiff  contends  that,  when  Robinson  delivered  his  first 
application  and  paid  the  $5,  it  was  understood  that,  upon  accepting 
the  application,  the  company  might  charge  an  additional  sum  on 
account  of  the  premium;  that,  on  receipt  of  the  application,  the  com¬ 
pany’s  officials  notified  their  agent  that  the  application  had  been 
accepted,  provided  that  Robinson  paid  a  quarterly  premium  of 
$9.37  instead  of  $8.62;  that  the  agent  so  notified  Robinson  and  re¬ 
quested  payment  of  the  additional  sum;  that,  on  the  24th  February, 
Robinson  complied  with  such  request;  and  that  thereupon  the 
contract  arose. 

There  is  no  evidence  to  support  any  of  these  contentions.  Accord¬ 
ing  to  the  evidence,  there  was  no  understanding  on  the  part  of  the 
company  that  on  accepting  the  application  it  might  charge  an  addi¬ 
tional  sum,  or  that  the  company’s  officials,  on  receipt  of  the  applica¬ 
tion,  notified  the  agent  that  it  had  been  accepted,  either  condition¬ 
ally  or  otherwise,  or  that  the  agent  notified  Robinson  of  any  such 
alleged  acceptance  or  demanded  payment  of  the  additional  amount. 
Even  if  Calvert,  on  receipt  of  the  first  application  and  first  pay¬ 
ment,  had  given  to  Mrs.  Robinson  the  alleged  assurance,  it  would 
have  been  of  no  avail,  for  he  was  an  agent  of  limited  authority, 
simply  to  receive  applications  and  premiums.  According  to  the 
company’s  by-laws,  the  manager,  assistant-manager,  and  acting 
manager  are  the  only  officers  empowered  to  bind  the  company  by  an 
insurance  contract,  and  they  can  do  so  only  after  the  application 
has  been  approved  by  the  medical  referee.  In  this  case  it  was  not 
approved  by  that  officer  until  the  27th  February.  Until  then  no 
one  had  power  to  bind  the  company  by  an  insurance  contract;  and, 
Robinson  having  died  two  days  previous  to  such  approval,  it  was 
impossible  for  a  contract  to  have  existed. 


'■Tlie  first  application  was  a  proposal  for  insurance  at  a  certain 
rate. -"This  the  company  in  effect  refused  to  accept.  What  subse¬ 
quently  tfSppened  may  be  regarded  as  a  counter-proposal,  and  the 
amended  application  became  in  fact  a  new  application  or  proposal, 
and  was  not  accepted  by  the  company  prior  to  Robinson’s  death. 

I  therefore  am  of  opinion  that  there  never  was  any  insurance 
contract  between  the  company  and  Robinson. 

My  learned  brother  Riddell  in  his  judgment  in  this  case  observes 
that  in  Sharkey  v.  Yorkshire  Insurance  Co.,  37  O.L.R.  344,  28 

D.L.R.  191n  [reported  in  full  31  D.L.R.  435]  affirmed  in  the  Su¬ 
preme  Court,  54  S.C.R.  92,  32  D.L.R.  711,  it  was  pointed  out  that 
the  ordinary  application  for  insurance  is  not  a  tender  which  will 
become  a  contract,  but  a  request  to  the  company  to  offer  a  policy; 
that,  if  the  company  tender  a  policy  on  such  request,  the  proposed 
assured  may  decline  to  accept  it.  “If  the  assured  accept  the  policy 
tendered,  then  and  only  then  the  contract  is  complete:”  37  O.L.R. 
at  p.  352  [31  D.L.R.  at  p.  439] :  see  the  cases  cited.  The  Supreme 
Court  affirmed  the  judgment  of  the  Appellate  Division,  but  none 
of  the  Judges  appear  to  have  expressed  any  opinion  in  regard  to 
the  proposition  above  quoted. 


The  plaintiff  has,  in  my  opinion,  failed  to  shew  that  an  insur¬ 
ance  contract  on  the  life  of  her  husband  was  in  force  at  the  time 
of  his  death,  and  the  judgment  in  her  favour  should  be  set  aside 
and  this  action  dismissed  with  costs  here  and  below. 

The  general  nature  of  these  quotations  indicates  what  I 
have  been  trying  to  stress,  namely,  that  if  there  is  in  fact  no 
policy  of  insurance  under  which  insurance  money  is  payable, 
the  plaintiff  cannot  recover  from  the  insurance  company  un¬ 
der  s.  227(1)  of  the  Insurance  Act  of  Manitoba,  quoted 
above. 
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In  a  somewhat  different  context,  the  learned  Chief  Justice 
of  he  Court  of  Queen’s  Bench  (then  on ‘the  Manitoba  Court 
ot  Appeal),  ip  the  case  of  Erickson  and  Coey  v.  Can.  Indem¬ 
nity  Co.,  14  D.L.R.  (2d)  769  at  p.  774,  26  W.W.R.  219,  [1958] 
I.L.R.  465  [revd  19  D.L.R.  (2d)  177,  [1959]  S.C.R.  672, 
[1959]  I.L.R.  596]  said: 

Section  227(1)  creates  and  governs  the  rights  of  a  person  “hav¬ 
ing  a  claim  against  an  insured,  for  which  indemnity  is  provided  by 
a  motor  vehicle  liability  policy”.  “Notwithstanding  that  such 
person  is  not  a  party  to  the  contract,"  he  is  given  an  extraordinary 
right  and  is  “entitled  upon  recovering  a  judgment  .  .  .  against  the 
insured,  to  have  the  ivsurance  money  payable  under  the  policy 
applied  in  or  towards  satisfaction  of  his  judgment.” 

Now  in  some  cases  there  will  be  no  insurance  money  payable 
under  the  contract,  as,  for  example,  in  a  case  coming  within  s.  215(1) 
where  “a  claim  by  the  insured  shall  be  invalid  and  the  right  of 
the  insured  to  recover  indemnity  shall  be  forfeited”. 

It  must  be  made  quite  clear  that  the  circumstances  in  the 
Erickson  case,  were  entirely  different,  involving  as  they  did 
t  he  forfeiture  of  a  policy  for  non-co-operation  by  the  insured, 
and  the  action  against  the  insurance  company  was  by  a  pass¬ 
enger  who  was  claiming  to  be  entitled  under  the  “extended 
coverage”  provisions  of  the  policy;  but  the  point  to  which  I 
must  continually  draw  attention  is  the  fact  that  the  phrase 
“insurance  money  payable  under  the  policy”  looms  large 
and  important  in  these  decisions. .  ^ 

Another  point  that  was  raised  and  should  be  dealt  with  is 
the  decision  of  the  Court  o'  Appeal  of  British  Columbia  in 

Whitelaw  v.  Ransom  and  'I  nton  Fire  Ins.  Co.,  15  D.L.R. 
(2d)  504,  [1958]  I.L.R.  IF':  that  case,  as  in  this  one,  a 

pink  card  was  issued.  The  Whu .  case  is  readily  distinguish¬ 
able,  however,  because  the  evidence  there  showed  that  a  re¬ 
sponsible  official  of  the  company  did  in  fact  give  authority  to 
the  agent  to  issue  the  card.  In  the  circumstances  of  that  case, 
it  was  apparently  clear  to  the  Court  that  “.  .  .  the  delivery  of 
the  pink  card  .  .  .  manifested  the  intention  of  the  parties 
that  [the  insurer]  appellant  would  keep  the  [plaintiff]  re¬ 
spondent  covered  pending  investigation  of  the  application”, 
[p.  507] 

A  recent  decision  of  Verchere,  J.,  of  the  British  Columbia 
Supreme  Court  is  Wassink  v.  Western  Union  Ins.  Co.  (1964), 
49  W.W.R.  404,  is  comparable  to  the  present  case.  The  learned 
trial  Judge  in  that  case  says  in  his  judgment  (p.  407)  : 

In  evidence,  Mr.  Watson  .  .  .  said  that  the  pink  card  with  a  policy 
number  on  it  “would  lead  anybody  in  the  world  to  believe  that 
there  was  a  policy  issued”. 

If  the  circumstances  are  such  as  we  have  in  the  present 
case,  and  there  is  in  fact  no  insurance  policy  under  which 
"insurance  money  is  payable”,  one  can  only  say  that  the  pink 
card  might  lead  anybody  in  the  world  to  an  erroneous  be¬ 
lief  in  the  existence  of  a  policy. 

While  it  undoubtedly  creates  a  hardship  upon  Mr.  Kariotis 
(and  even  more  so  on  Mr.  Berryere,  his  judgment  creditor) 
to  have  been  led  to  believe  mistakenly  that  a  policy  of  in¬ 
surance  was  in  effect  (through  the  misrepresentation  of 
Murray),  it  is  always  ijnwise  to  tinker  with  or  alter  the  basic 
principles  of  the  common  law  in  an  effort  to  accommodate 
victims  of  misfortune. 

In  the  present  case,  I  am  satisfied  that  Kariotis  was  not 
in  fact  insured,  and  there  was  no  policy  under  which  insur¬ 
ance  money  was  payable,  within  the  meaning  of  s.  227(1) 
of  the  Insurance  Act  of  Manitoba. 

I  would  allow  the  appeal  and  dismiss  the  plaintiff’s  action 
with  costs  here  and  below. 

Monnin,  J.A  .  concurs  with  Schultz,  J.A. 

Appeal  dismissed. 
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Section  (iii)  The  Undisclosed  Principal 


WATTEAU  v,  FENWICK.  Queen'a  Bench  Division.  £1893]  1  Q.B.340, 

*  w  • 

* 

’  Appeal  from  the  decision  of  the  county  court  Judge 
of  Mi dd 1 es bo  rough . 

From  the  evidence  it  appeared  that  one  Humble  had 
carried  on  business  at  a  beerhouse  called  the  Victoria  Hotel, 
at  Stockton-on-Tees,  which  business  he  had  transferred  to  the 
defendants,  a  firm  of  brewers,  some  years  before  the  present 
action.  After  the  transfer  of  the  business,  Humble  remained 
as  defendant’s  manager;  but  the  licence  was  always  taken  out 
in  Humble’s  name,  and  his  name  was  painted  over  the  dopr. 

Under  the  terms  of  tha  agreement  made  between  Humble  ana  the 
defendants,  the  former  had  no  authority  to  buy  any  goods  for 
the  business  except  bottled  ales  and  mineral  waters;  all  other 
goods  required  were  to  be  supplied  by  the  defendants  them¬ 
selves,  The  action  brought  to  recover  the  price  of  goods 

delivered  at  the  Victoria  Hotel  over  some  years,  for  which  it 
was  admitted  th&t  the  plaintiff  gave  credit  to  Humble  only; 
they  consisted  of  cigars,  bovril,  and  other  articles.  The 
learned  Judge  allowed  the  claim  for  the  cigars  and  bovril  only 
and  gave  Judgment  for  the  plaintiff  for  £22.12s.6d.  The  de¬ 
fendants  appealed. 

Finlay,  Q.C,  (Scott  Fox  with  him)  for  the  defen¬ 
dants.  The  decision  of  the  county  court  Judge  was  wrong. 

The  liability  of  a  principal  for  the  acts  of  his  agent,  done 
contrary  to  his  secret  instructions,  depends  upon  his  holding 
him  out  as  his  agent, --that  is,  upon  the  agent  being  clothed 
with  an  apparent  authority  to  act  for  his  orinciDal.  Where, 
therefore,  a  man  carries  on  business  in  hisown  name  through 
a  manager,  he  holds  out  his  own  credit,  and  would  be  liable 
for  goods  supplied  even  where  the  manager  exceeded  his  author¬ 
ity.  But  where,  as  in  the  present  case,  there  is  no  holding 
out  by  the  principal,  but  the  business  is  carried  on  in  the 
agent’s  name,  and  the  goods  are  supplied  on  his  credit,  a  per¬ 
son  wishing  to  go  behind  the  agent  and  make  the  principal 
liable  must  show  an  agency  in  fact. 

(Lord  .Coleridge,  C.J,  Cannot  you,  in  such  a  case, 
sue  the  undisclosed  principal  on  discovering  him?) 

Only  where  the  act  done  by  the  agent  is  within 
the  scope  of  his  agency;  not  where  there  has  been  art  excess 
of  authority,  "Where  any  one  has  been  held  out  by  the  prin¬ 
cipal  as  his  agent,  there  is  a  contract  with  the  principal  by 
estoppel,  however  much  the  agent  may  have  exceeded  his  author¬ 
ity;  where  there  has  been  no  holding  out,  proof  must  be  given 
of  an  agency  in  fact  in  order  to  make  the  principal  liable, 

Boydell  Houghton,  for  the  plaintiff.  The  defen¬ 
dants  are  liable  in  the  present  action.  They  are  in  fact  un¬ 
disclosed  principals,  who  instead  of  carrying  on  the  business 


-  236  - 


their  own  names  employed  a  manager  to  e+try  It  on  for  them, 
and  clothed  him  with  authority  to  do  what  was  necessary  to 

carry  on  the  business.  The  case  depends  upon  the  same  prin¬ 
ciples  as  Edmunds  v.  Bushell ,  L.R.  1 . B .  97,  where  the 

manager  of  a  business  which  was  carried  on  in  his  own  name 
with  the  addition  "and  Co.",  accepted  a  bill  of  exchange, 
notwithstanding  a  stipulation  in  the  agreement  with  his 
principal  that  he  should  not  accept  bills;  and  the  court 
held  that  the  principal  was  liable  to  an  indorsee  who  took 
the  bill  without  any  knowledge  of  the  relations  between  the 
principal  and  agent.  In  that  case  there  was  po  holding  out 
of  the  manager  as  an  agent;  it  was  the  simple  case  of  an 
agent  being  allowed  to  act  as  the  ostensible  principal  with¬ 
out  any  disclosure  to  the  world  of  there  being  any  one  be¬ 
hind  him.  Here  the  defendants  have  so  conducted  themselves 
as  to  enable  their  agent  to  hold  himself  out  to  the  world 

prpprietor  of  their  business,  and  they  are  clearly  un¬ 
disclosed  principals.  Ramazo  1 1 1  v.  Bo  wring .  7  C.B.  (N.S.) 

All  that  the  plaintiff  has  to  do,  therefore,  in  order 
to  charge  the  principals,  is  to  show  that  the  goods  supplied 
were  such  as  were  ordinarily  used  in  the  business,- — that  is 
to  say,  that  they  were  within  the  reasonable  scope  of  the 
agent's  authority. 

"WILLS  J.  The  plaintiff  sues  the  defendants  for  the 
price  of  cigars  supplied  to  the  Victoria  Hotel,  Stockton- 
upon-Tees,  The  house  was  kept,  not  by  thd  defendants,  but 
by  a  person  named  Humble,  whose  name  was  over  the  door.  The 
plaintiff  gave  credit  to  Humble,  and  to  him  alone,  and  had 
tever  heard  of  the  defendants.  The  business,  however,  was 
really  the  defendants'  and  they  had  put  Humble  into  it  to 
manage  it  for  them,  and  had  forbidden  him  to  buy  cigars  on 
The  cigars,  however,  were  such  as  would  usually  be 
supplied  to  and  dealt  in  at  such  an  establishment.  The 
learned  county  court  Judge  held  that  the  defendants  were 
liable.  1  am  of  opinion  that  he  was  right. 

There  seems  to  be  less  of  direct  authority  on  the 
subject  than  one  would  expect.  But  I  think  that  the  Lord 
Chief  Justice,  during  the  argument  laid  down  the  correct 
principle,  viz.,  once  it  is  established  that  thd  defendant 
was  the  real  principal,  the  ordinary  doctrine  as  to  prin¬ 
cipal  and  agent  appl i es , -- t hat  the  principal  is  liable  for 
all  the  acts  of  the  agent  which  are  within  the  authority 
usually  confided  to  an  agent  of  that  character,  notwith¬ 
standing  limitations,  as  between  the  Drincipal  and  the 
agent,  put  upon  that  authority.  It  is  said  that  it  is  only 
so  where  there  has  been  a  holding  out  of  aut ho ri ty ,-- which 
cannot  be  said  of  a  case  where  the  person  suDplving  the 
goods  knew  nothing  of  the  existence  of  a  principal.  But  I 
do  not  think  so.  Otherwise,  in  every  case  of  undisclosed 
principal,  or  at  least  in  every  case  where  the  fact  of 
there  being  a  principal  was  undisclosed,  the  secret  limi¬ 
tation  of  authority  would  prevail  and  defeat  the  action  of 

person  dealing  with  the  agent,  and  then  discovering  that 
he  was  an  agent  and  had  a  principal. 

But  in  the  case  of  a  dormant  partner  it  is  clear 
,cii  no  limitation  of  authority  as  between  the  dormant 
a  ^  a '  -  v  e-  partner  will  avail  the  dormant  partner  as  to 

1 ngs  within  the  ordinary  authority  of  a  partner.  The 
•v  ol  naitnership  is,  on  such  a  question,  nothing  but  a 
the  general  law  of  principal  and  agent,  and  it 
to  me  to  be  undisputed  and  conclusive  on  the  point 
now  discussion,  « 
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The  principle  laid  down  by  the  Lord  Chief  Justice 
and  acted  upon  by  th.e  learned  county  court  Judge,  appears 

to  be  identical  with  that  enunciated  in  the  judgments  of 
Cockburn,  C.J.,  and  Mellor  J.  in  Edmunds  v.  Bushel L, R. 

1  Q.B.  97,  the  circumstances  of  which  case,  though  not 
identical  with  those  of  the  present,  come  very  near  to  them 

There  was  no  holding  out,  as  the  plaintiff  knew  nothing  of  the 
defendant.  I  appreciate  the  distinction  drawn  by  Mr,  Finlay 
in  his  argument,  but  the  principle  laid  down  in  the  Judgments 
referred  to,  if  correct,  abundantly  covere  the  present  case. 

I  cannot  find  that  any  doubt  has  ever  been  expressed  that  it  ( 
Is  correct,  and  I  think  it  is  right,  and  that  very  mischievous 
consequences  would  often  result  if  that  principle  were  not  up-  I 
held.  In  my  opinion  this  appeal  ought  to  be  dismissed  with 
costs ,  ^ 

a 

Appeal  dismissed.  M 


McLAUGHLIH  v,  GENTLES.  Supreme  Court  of  Ontario,  Appellate 
Division,  40  O.L.R.  477. 

Appeal  by  the  defendants  other  than  t he %tie f end an t  Chis¬ 
holm  from  the  Judgment  of  Lennox  J.,  at  the  trial,  on  the  18th 
June ,  1919. 

The  action  was  brought  to  recover  the  price  of  goods  sold 
and  delivered  by  the  plaintiff  to  the  defendant  Chisholm  upon 
his  order.  The  plaintiff  alleged  that  the  defendant  Chisholm 
was  the_ agent  of  the  other  defendants „  and  that  they  were  liable 
for  the  price  of  the  goods. 

The  trial  Judge  gave  Judgment  for  the  plaintiff  for  $930.77 
against  all  the  defendants,  and  directed  the  appellants  to  pay 
Chisholm1 s  costs  of  defence. 

(From  the  Judgment  of  Hodgins  J.A.  the  relevant  facts 
appeared  to  be  that  a  syndicate  composed  of  all  the  defendants 
including  Chisholm,  being  interested  in  certain  mining  pro¬ 
perties,  sent  the  defendant  Chisholm  to  make  on  their  behalf 
certain  explorations  and  tests.  While  engaged  on  these  opera¬ 
tions  the  plaintiff  supplied  Chisholm  with  certain  supplies  on 
credit.  At  the  time  the  goods  were  supplied,  the  plaintiff  did 
not  know  that  Chisholm  was  acting  for  anyone  other  than  himself, 

The  learned  Judge  found  as  a  fact  that  Chisholm's  instruc¬ 
tions  from  other  members  of  the  syndicate  limited  his  ex¬ 
penditures  to  $2,000  and  also  had  placed  a  time  limit  on  his 
operations.  At  the  time  the  plaintiff:  supplied  the  goods  to 
Chisholm,  the  amount  of  $2,000  had  been  exhausted  and  the 
time  limit  had  expired.) 
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The  Judgment  of  the  Court  was  read  by 

HODGINS  J . A . The  result  Is  that  the  whole  of 

thi  $2,000  has  been  expended  in  goods  supplied  previously  to 
the  opening  of  the  account  with  the  respondent;  and,  if  the 
appellants  are  now  made  liable,  it  must  be  upon  the  sold 
ground  mentioned,  namely,  that  the  respondent  is  not  bound  by 

the  limitation  placed  by  the  principal  upon  the  agent. 

< 

If  Chisholm  was  a  general  agent  for  the  appellants, 
it  is  clear  that  under  the  authority  of  Miles  v.  Me Ilwral th, 

8  App.Cas.  120,  there  would  be  no  liability.  That  case  de¬ 
cides  that  where  there  are  general  agents  of  an  undisclosed 
principal_ wi th  a  special  restriction  or  limitation  of  their 
authority,  one  who  contracts  with  them  as  principals  can  only 
resort  to  the  real  principal  sublect  to  the  limitation  which 
had  been  placed  upon  the  agent's  authority,  because  he  had  'rtQ-t 
dealt  with  them  as  his  aerents,  nor  had  there  been  any  holding 
of  them  out  or  crediting  as  such,  and  so  contracting  upon  the 
faith  of  the  authority.  Is  not  the  situation  here  that  of  a 
general  agency  within  the  meaning  of  the  above  case? 

In  Story  on  Agency,  9th  ed. ,  sec.  17,  it  is  said 
that  "a  general  agency  properly  exists  where  there  is  a 
delegation  to  do  all  acts  connected  with  a  particular  trade, 
business,  or  employment." 

In  'Wright's  Principal  and  Agent,  2nd  ed.,  p.87, 
a  general  agent  is  defined  in  this  way:  "He  is  usually  a 

person  to  whom  the  principal  has  entrusted  the  management  of 
a  particular  business,  such  as  an  estate,  or  the  manager  of  a 
business.  Such  general  agent  will,  as  between  himself  and 
the  principal,  have  authority  to  do  whatever  a  person  in  the 
position  which  he  occupies  usually  does,  ex cept  so  far  as  he 
mav  have  been  restricted  by  the  direction  of  the  principal," 

A  particular  agent  is  one  who  is  given  authority 
to  deliver  a  particular  message  or  buy  a  particular  thing  on 
one  occasion  or  do  some  special  thing,  and  has  no  implied 
authority  aliunde  from  his  position  or  the  share  of  his 
business.  An  agent  who  is  a  particular  agent,  not  only  as 
between  himself  and  his  principal,  but  also  as  between  the 
principal  and  the  third  party,  is  one  who  has  nothing  in  the 
nature  of  his  ordinary  business  whlfch  will  lead  the  third 
party  to  suppose  he  has  more  authority  than  the  principal  has 
actually  given  him. 

It  must  be  admitted,  however,  that  the  cases  are 
not  uniform,  and  that  principals  have  been  held  liable  where 

the  agency  was  a  general  agency. 

In  the  case  in  hand  it  does  not  seem  to  matter  much 
whether  the  position  was  as  outlined  by  the  appellants  or  that 
rn  to  by  Chisholm.  In  either  case,  whether  his  authority 
was  limited  or  not,  it  was  to  go  upon  the  property  in  ques¬ 
ts  )n  to  engage  in  operations  which  were  in  the  nature  of 
mining  or  exploration  and  to  order  such  things  as  were  reason¬ 
ably  necessary  for  that  purpose.  The  limitation  did  not 
restrict  his  authority  so  far  as  third  persons  were  concerned 
opt  that  it  was  t  cease  when  a  certain  amount  had  been 
(.  pended;  up  to  that  limit  he  was  the  agent  of  the  appellants 
to  do  such  acts  as  were  necessary  for  the  purpose  for  which 
went  upon  the  croundi  and,  so  far  as  the  goods  in  question 
oncerned,  they  would,  apart  from  the  limitation,  have 
qually  necessary  whether  he  was  to  take  out  such  ore  as 
t  ily  available  on  or  near  the  surface  of  the  vein,  or 
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was  to  go  down  deeper  or  operate  more  largely  with  the  view 
of  mining  the  property,  as  if-it  was  eftmed  by  his  principals 

and  himself. 


The  cases  to  which  I  have  referred  as  involving 
the  question  in  some  difficulty  are  the  following: 

In  Edmunds  v.  Bushell  (1805),  L.R.  1  Q.B.  07, 
the  defendant  accepted  bills  in  the  name  of  Bushell  Co. 
contrary  to  his  authority,  which  bills  were  given  to  persons 
with  whom  Bushell  had  dealings  in  the  way  of  business.  Mellor 
J.  says  (p.  1000  j  "It  would  be  very  dangerous  to  hold  that  a 

person  who  allows  an  agent  to  act  as  principal  in  carrying  on 
a.  business,  and  Invests  him  with  an  apparent  authority  to 
enter  into  contracts  incidental  to  it,  could  limit  that  author¬ 
ity  by  a  secret  reservation." 

That  case  was  followed  by  Watteau  v.  Fenwick , 

Clfl03^  1  Q.B.  346.  There  the  defendants,  a  firm  of  brewers, 
who  were  the  owners  of  a  beer-house,  appointed  a  manager  of 
the  business.  The  licence  was  always  taken  out  in  his  name, 
which  also  appeared  over  the  door.  The  manager  was  forbidden 
to  purchase  certain  articles  required  in  the  business,  as 
these  were  to  be  supplied  to  him  by  the  defendants.  The  manager 
in  contravention  of  his  instructions,  ordered  such  articles 
from  the  plaintiff  for  use  in  the  business,  and  the  plaintiff 
supplied  them  and  gave  credit  to  the  manager  only.  Subsequent¬ 
ly  he  discovered  that  the  defendants  were  the  real  owners  of 
the  business  and  sued  them  for  the  value  of  the  goods.  The 
Court,  consisting  of  Lord  Coleridge  and  Wills,  J.,  held  the 
defendants  liable,  Mr.  Justice  Tffills,  at  p.  348,  says; 

"There  seems  to  be  less  of  direct  authority  on 
the  subject  than  one  would  expect.  But  I  think  that  the  Lord 
Chief  Justice  during  the  argument  laid  down  the  correct  prin¬ 
ciple,  viz.,  once  it  is  established  that  the  defendant  was  the 
real  principal-  the  ordinary  doctrine  as  to  principal  and 
agent  appl ies-- that  the  principal  is  liable  for  all  the  acts 
qT  the  agent  which  are  within  the  authority  ^trsTTalTyl  con  f  i  ded 
to  an  agent  of  that  character,  notwithstanding  limitations,  as 
between  the  principal  and  the  agent,  put  upon  that  authority. 

It  is  said  that  it  is  only  so  where  there  has  been  a  holding 
.out  of  authority-- which  cannot  be  said  of  a  case  where  the 
person  supplying  the  goods  knew  nothing  of  the  existence  of  a 
principal,  E^ut  I  do  not  think  so.  Otherwise,  in  every  case 
of  undisclosed  principal,  or  at  least  in  every  case  where  the 
fact  of  there  being  a  principal  was  undisclosed,  the  secret 
limitation  of  authority  would  prevail  and  defeat  the  action  of 
the  person  dealing  with  the  agent  and  then  discovering  that  he 
was  an  agent  and  had  a  principal." 

V  , 

He  then  deals  with  the  question  of  dormant  part¬ 
nership,  stating  that  it  is  clear  law  that  no  limitation  of 
authority  as  between  the  dormant  and  active  partner  will 
avail  the  dormant  partner  as  to  things  within  the  ordinary 
authority  of  a  partner,  and  asserts  that  the  law  of  partner¬ 
ship,  on  such  a  question,  is  nothing  but  a  branch  of  the 
general  law  of  principal  and  agent,  and  is  conclusive  on  the 
point  now  under  discussion.  He  then  refers  to  Edmunds  v. 

Bushel 1  (ante)  and  to  the  argument  there  made  that,  where 
there  is  no  holding  out,  then,  in  order  to  make  the  principal 
liable,  an  agency  in  fact  must  be  shewn.  He  remarks  that  he 
cannot  find  that  any  doubt  has  ever  been  expressed  that  that 
case  is  correct,  and  that  he  thinks  it  right,  and  tha-f  very 
mlsohlevous  consequences  would  often  result  if  that . principle 
were  not  upheld. 
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Shortly  after  that  caae  was  decided,  J ohna ton  v. 

Re  ling  (1803),  9  Tinea  L.R.  200,  was  decided  by  the  same 
Cck  it,  consisting  of  Lord  Coleridge  and  Cave  J,  Lord  Coler¬ 
idge:  in  giving  Judgment  said  that  the  grounds  of  the  deoialon 
in  *Wat t eau  v,  Fenwick  were  that  the  articles  ordered  by  the 
manager  of  the  business  were  such  that  t,he  business  could  not 

possibly  be  carried  on  without  then,  and  he  was  therefore 

obliged  to  order  them,  The  point  involved  in  this  case  was 
different,  and  was  whether  travellers  of  mercantile  firms, 
although  agreeing  to  pay  their  own  expenses,  could  bind 
their  principals  to  any  extent  for  vehicles  on  credit.  The 
Court  considered  that  there  was  no  general  custom  or  usage 
proved  that  mercantile  firms  paid  their  travellers’  expenses 
and  allowed  them  to  make  contracts  on  the  credit  of  their 
employers  for  vehicles  to  carry  them;  there  being  no  general 
custom,  the  employers  were  not  liable. 

In  1910,  the  case  of  Kinahan  &.  Co.  Limited  v , 

Parry  ,  Cl9H]  1  K .  B  „  459,  was  decided  on  appeal  from  the  de¬ 

cision  of  a  Divisional  Court  consiting  of  Pickford  J.  and 
Coleridge  J,  The  action  was  brought  to  recover  the  price  of 
whisky  supplied  at  a  hotel  of  which  the  defendants  were  the 

The  defendants  had  appointed  a  manager,  in  whose  name 
the  licence  was  taken  out,  and  whose  name  appeared  over  the 
or  as  the  licensee.  Contrary  to  express  instructions  which 
had  been  given  by  the  defendants  to  the  manager,  he  ordered 
whisky  in  question  from  the  plaintiffs,  who  gave  credit 
to  the  manager  only,  and  the  whisky  was  delivered  to  the 
hotel.  The  Divisional  Court,  upon  the  authority  of  *Wa  t  t  eau 
v,  Fenwick ,  entered  Judgment  for  the  plaintiffs.  The  Court 
of  Appeal  set  that  aside,  holding  that  there  was  no  evidence 
that  the  manager  was  in  fact  the  agent  of  the  defendants  in 
the  particular  transaction,  or  that  the  whisky  was  supplied 
or  the  use  of  the  hotel  and  not  to  the  manager  personally, 
and  that  therefore  no  question  as  to  the  application  of  the 
law  of  principal  and  agent  could  arise  in  the  case.  Judgment 
was  therefore  entered  for  the  defendants. 

In  this  province  the  principal  case  considered  by 
Court  of  Appeal  is  Becherer  v.  Asher  (1896),  23  A.R.202. 

he  headnote  is  as  follows;  "Where  undisclosed  principals, 
carrying  on  a  wholesale  business,  employ  an  agent  to  carry  on 
a  retail  business  in  his  own  name  but  for  their  benefit,  to 
sell  their  goods  at  invoice  prices,  they  are  not  liable  for 
the  price  of  goods  of  the  same  kind  purchased  by  the  agent 
for  himself  from  other  persons  without  the  knowledge  or 
authority  of  his  employers." 

Three  of  the  learned  Judges  considered  that 
~Wa  t  t  eau  v,  Fenwick  was  not  applicable,  or  expressed  doubts 

(t,  while  Burton,  J.A.,  considering  it  well,  decided,. 

In  the  Solicitors'  Journal  (1893),  vol.  37,  p. 

2  8  0,  the  Watt  eau  case  is  criticised  as  being  inconsistent 

the  case  of  Miles  v ,  Me  1 1 wra i t  h  (ante).  This  criticism 
i  J  opted  by  the  editor  of  the  Harvard  Law  Review  (1893), 
vol.  8,  p,  50,  The  Law  Quarterly  Review  as  well,  vol.  9,  p, 

11,  does  not  feel  clear  that  the  Wa  1 1  eau  case  was  rightly  de— 
c  iff  cl,  and  Sir  Frederick  Pollock's  criticism,  both  here  and 
his  work  on  Partnership  (8th  ed, ,  p.30)  is  that  the 

of  a  dormant  partner  is  fallacious;  he  asks:  "Is  a 
artner  liable  merely  because  he  is  an  undisclosed 
Is  it  not  rather  because  he  is,  by  the  pattner- 
ract,  liable  to  the  same  extent  as  the  known  part- 
t  o  Edmunds  v .  Bus  he  1 1  he  Indicates  doubts  also, 
Solicitors’  Journal  (ante). 


-  241  - 


In  Halsbury's  Laws  of  England,  vol.  22,  p.  25, 
tha  following  not*  appears i  "It  was  said  In  Wat  t  eau  v,  Fan- 

wlck  (a  case  of  agency)  that  an  undisclosed  principal  was 
liable  for  the  acts  of  his  agent,  although  the  latter  was 
neither  held  out  as  such,  nor  expressly  authorised,  but  the 
diet um  must  be  regarded  as  of  doubtful  authority.” 

In  Wright's  Principal  and  Agent,  2nd  ed, ,  p.  110, 
the  case  of  Daun  v.  Slmmlns  (1879),  41  L.T.R.  783,  is  cited 

as  deciding  that  it  is  not  a  question  of  law  but  of  evidence 
ns  to  what  the  authority  of  the  agent  was.  and  that  where  it 
was  known  that  the  house  was  a  tied  house  the  owners  of  It 

— t  a  .  *-  :*I  .  ...  ,  -  i  rl* 

were  not  liable  for  goods  supplied  from  an  outside  source. 
That  case,  decided  by  the  Court  of  Appeal,  was  not  cited  in 
Watteau  v .  Fenwick. 


The  last  reference  to  the  principal  case  appears 
to  be  Lloyds  Bank  v,  Swiss  Bankverein  (1912),  17  Commercial 

Cases  280,  and  (1913)  18  Commercial  Cases  79.  Hamilton  J,, 

in  that  case  (vol,  17,  292,  293),  says: 

"The  case  of  Wat  t  eau  v.  Fenwick  was  cited.  It 
is  a  case  which  has  been  questioned  by  opinions  that  are  en¬ 
titled  to  respect,  and  it  is  a  case  not  on  partnership  at 
all,  but  on  the  ordinary  rules  of  principal  and  agent,  and  I 
think  it  may  well  be  distinguished  from  the  present  case,  in 
any  view  of  the  matter,  on  the  ground  that  the  Court  there 
had  evidence,  or  assumed  that  there  was  evidence,  or  took 
Judicial  notice,  that  the  ordinary  course  of  dealing  of  the 
manager  of  a  public-house  was  very  much  more  extensive  and 
precise  in  fact  than  the  evidence  as  to  the  Joint  account  I 
have  in  this  case.  As  that  finding  of  fact  was  the  basis  of 
the  decision  in  Watteau  v ,  Fenwick ,  it  seems  to  me  to  be  dis¬ 
tinguishable,  " 


In  view  of  the  doubt  expressed  as  to  the  case 
which  is  relied  on  as  rendering  the  appellants  liable  because 
of  the  bare  fact  of  agency,  I  think  it  is  open  to  this  Court 
to  follow  Miles  v.  Mcllwraith,  untrammelled  by  the  decisions 
I  have  mentioned.  It  seems  to  be  straining  the  doctrine  of 
ostensible  agency  or  of  holding  out,  to  aDply  it  in  a  case 
where  the  fact  of  agency  and  the  holding  out  were  unknown  to 
the  person  dealing  with  the  so-called  agent  at  the  time,  and 
to  permit  that  person,  when  he  discovered  that  hii  purchaser 
was  only  an  agent,  to  recover  against  the  principal,  on  the 
theory  that  he  is  estopped  from  denying  that  he  authorized 
the  purchase.  It  appears  to  me  that  the  fact  that  there  was 
a  limitation  of  authority  is  at  least  as  important  as  the 
fact  that  the  purchaser  was  an  agent.  The  vendor  did  not  know 
either  of  these  facts,  and  so  did  not  draw  any  conclusion  in¬ 
volving  the  principal  when  he  sold  and  delivered  the  goods. 
Should  be  be  permitted,  when  he  elects  to  look  to  the  prin¬ 
cipal,  to  do  so  upon  any  other  terms  than  in  accordance  with 
the  actual  authority  given  at  that  time?  It  is  entirely 
different  where  there  is  a  holding  out  as  agent  and  the  fact 
of  agency  is  known,  but  where  neither  is  an  element  in  the 
bargain  nor  the  reason  why  credit  was  given,  and  so  not  an 
additional  security  known  to  the  vendor  at  the  time,  no  equity 
should  be  raised  in  favour  of  the  vendor  as  against  the  prin¬ 
cipal  so  as  to  make  the  latter  liable.... To  allow  the  respon¬ 
dent  to  recover  against  the  appellants  is  to  ignore  the  limi¬ 
tations  of  his  agency,  the  exhaustion  of  the  fund  provided, 
and  the  revocation  of  his  authority,  all  of** which  happened 
in  fact  before  the  respondent  supplied  any  of  his  goods.,,. 

The  appeal  should  be  allowed  and  the  Judgment 
set  aside  and  the  action  dismissed  with  costs . 
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King's  Bench  Division.  [1020]  3  K.B.  407. 

The  plaintiff  was  a  Russian  gentleman  of  independent 

The  defendant  was  the  chairman  and  managing  director 
the  Palace  Theatre  Ltd,  (hereinafter  referred  to  as  the  com¬ 
pany),  the  proprietors  of  the  Palace  Theatre,  London, 

In  July,  1919,  a  light  opera  was  produced  at  the  Palace 
Theatre  by  the  company  under  an  agreement  with  tha  plaintiff. 
During  the  r>-n  of  the  opera  differences  arose  between  the 
plaintiff  and  the  defendant,  and  the  plaintiff  made  serious 
charges  against  the  defendant  and  other  officials  of  the 
theatre  with  regard  to  the  sale  of  tickets  for  the  performance 
of  the  opera.  These  charges  were  in  fact  y/ithout  foundation, 
though  the  plaintiff  believed  them  to  be  true,  and  they  we r a 
deeply  resented  by  the  defendant  and  other  officials  of  the 
theatre.  The  opera  was  withdrawn  on  October  10  and  December 
23  was  fi'ied  as  the  date  oi  (he  first  performance  of  a  new  play 
at  the  Palace  Theatre,  The  plaintiff  desired  to  be  present 
at  the  performance  on  December  23,  He  twice  applied  to  tha 
company  in  his  own  name  for  a  ticket,  but  his  application  was 
The  plaintiff,  therefore,  knowing  that  any  appli¬ 
cation  in  his  own  name  would  be  rejected  asked  a  friend  o_f  his. 
a  Mr,  Pollock,  to  'buy  a  ticket  for  him,  Mr.  Pollock  accordingly 
bought,  in  his  own  name,  a  tic  .et  from  the  company  for  a  seat 
at  the  performance  on  December  23  without  disclosing,  and  the 
company  and  its  staff  did  not  know,  that  the  ticket  .was  bought 
for  the  plaintiff.  If  they  had  known  they  would  have  refused 
to  supply  the  ticket.  The  plaintiff  paid  Mr,  Pollock  for  the 
ticket,  and  on  the  evening  of  December  23  the  plaintiff  went 
to  the  theatre  in  order  to  occupy  during  the  performance  of 
the  new  play  the  seat  for  which  the  ticket  had  been  bought  by 

The  defendant  happened  to  see  the  plaintiff  in 
the  vestibule  of  the  theatre,  and  he  thereupon  gave  orders  to 
the  attendants  that  if  the  plaintiff  had  a  ticket  ho  was  not  to 

be  allowed  to  occupy  his  seat  and  his  money  was  to  be  re¬ 
turned  to  him.  In  consequence  of  these  orders  the  plaintiff 
was  refused  admission  to  the  performance,  and  he  left  the 
The  money  paid  for  the  ticket  was  offered  to  him 

but  he  declined  to  take  it. 

The  plaintiff  claimed  ir.  this  action  damages  against 
the  defendant  on  the  ground  that  he  wrongfully  and  mali¬ 
ciously  procured  the  company  to  break  a  contract  made  by  the 
company  with  the  plaintiff  by  selling  to  the  plaintiff  a 
ticket  for  a  seat  entitling  him  to  witness  the  performance 
at  the  theatre  on  December  23, 

McCARDIE  ,J .  .  .  .  The  case  against  the  defendant  rests 

solely  on  the  ground  that  he  procured  the  Palace  Theatre  Ltd., 
to  break  its  contract  with  the  plaintiff.  Before  the  plain¬ 
tiff  can  succeed  he  must  establish  that  there  v/as  a  binding 
and  subsisting  contract  between  the  Palace  Theatre  and  him¬ 
self.  .  . 
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Mr,  Hastings  submitted  that  no  valid  contract  existed 
on  December  23  between  the  Palace  Theatre  Ltd.,  and  the 
plaintiff.  Broadly  put,  he  contended  that  the  Palace  Theatre 
had  never  knowingly  contracted  with  the  plaintiff  for  the 
sale  of  a  ticket  for  his  own  use,  and  that  upon  discovering 
that  the  plaintiff  was  in  fact  the  purchaser  of  a  ticket  for 
the  stalls  they  would  be  entitled  to  put  an  end  to  any 
apparent  contract  upon  the  ground  that  where  personal  con¬ 
sul  dejra  t  ions  entej;  into  a  contract  error  as  to  the  person  with 
whom  the  contract  is  made  annuls  the  contract.  This  conten¬ 
tion  rested  on  the  case  of  Smith  v.  tfhea t  c  ro  f  t  (1878),  9 

Ch.D.  223,  230,  decided  by  Fry  L.J.,  then  Fry  J.  In  that 

case  the  learned  Judge  cited  with  approval  Pothier,  Traite 
des  Obligations,  s.  19,  where  it  is  said:  '"Whenever  the  con¬ 
sideration  of  the  person  with  whom  I  am  willing  to  contract 
enters  as  an  element  into  the  contract  which  I  am  willing 
to  make,  error  with  regard  to  the  person  destroys  my  consent 
and  consequently  annuls  the  contract....  On  the  contrary, 
when  the  consideration  of  the  person  with  whom  I  thought  I 
was  contracting  does  not  enter  at  all  into  the  contract,  and 
I  should  have  been  equally  willing  to  make  the  contract  with 
any  person  whatever  as  with  him  with  whom  I  thought  I  was 
contracting,  the  contract  ought  to  stand.”'  This  passage  was 
also  cited  with  approval  by  Smith,  L.J.  in  the  well-known 
case  of  Gordon  v.  Street,  ^  1889]  2  Q.B.  641  ,  647. 


Before  I  mention  the  other  authorities  on  the  matter 
it  is  best  to  state  some  further  facts  which  bear  on  this 
branch  of  the  case.  A  first  night  at  the  Palace  Theatre  is, 
as  with  other  theatres,  an  event  of  great  Important.  The 
result  of  a  first  night  may  make  or  mar  a  play.  If  the  play 
be  good,  then  word  of  its  success  may  be  spread,  not  only 
by  the  critic  but  by  the  members'-of  the  audience.  The  nature 
and  social  position  and  influence  of  the  audience  are  of 
obvious  importance.  First  nights  have  become  to  a  large  ex¬ 
tent  a  species  of  private  entertainment  given  by  the  theat¬ 
rical  proprietors  and  management  to  their  friends  and  ac¬ 
quaintances,  and  to  influential  persons,  whether  critics  or 
otherwise.  The  boxes,  stalls  and  dress  circle  are  regarded 
as  parts  of  the  theatre  which  are  subject  to  special  alloca¬ 
tion  by  the  management.  Many  tickets  for  those  parts  may  be 
given  away.  The  remaining  tickets  are  usually  sold  by 
favour  only.  A.  first  nicht.  therefore,  is  a  special  event, 
with  special  charac t e r i s t i c s .  As  the  plaintiff  himself 
stated  in  evidence,  the  management  only  disposes  of  first 
night  tickets  for  the  stalls  and  dress  circle  to  those  whom 
it  selects.  I  may  add  that  it  is  scarcely  likely  to  choose 
those  who  are  antagonistic  to  the  management;  or  who  have 
attacked  the  character  of  the  theatre  officials.  £The  learned 
Judge  stated  in  detail  the  facts  with  regard  to  the  ticket 
obtained  by  the  plaintiff  through  Mr.  Pollock  and  continued : ] 
The  Palace  Theatre  officials  had  no  idea  that  they  were  sell¬ 
ing  a  ticket  to  an  agent  of  the  oiaintiff.  If  they  had  known 


it,  they  would  at  once  have  refused  to  supply  a  tic]te~t,  I 
find  as  a  fact  that  the  plaintiff  used  the  name  of  Mr.  Pol¬ 
lock  in  order  to  disauise  that  he  himself  was  the  purchaser; 
and  I  also  find  that  the  plaintiff  well  knew  that  the  Palace 
Theatre  would  not  have  sold  him  personally  a  ticket  for 
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December  23,  1019,  I  an  satisfied  that  Mr;  Pollock  was  aware  • 

of  the  above-mentioned  circumstance*,  I  nay  point  out  that 
a  the  tre  stands  on  a  wholly  different  footing  from  a  mihllc 
n,  or  a  public  service  such  as  a  railway,  A  public  inn,  f<Tr 
example,  is  under  a  common  law  duty  to  supply  to  all  who  come 
provided  that  accommodation  exists [  and  provided  also  that  the 
guest  is  of  proper  character  and  behavior.  But  a  theatre 
stands  upon  a  wholly  different  footing.  It  may  sell  or  re¬ 
fuse  to  sell  tickets  at  its  own  option.  The  public  cannot 
compel  a  theatre  to  grant  admission. 

Under  these  circumstances,  the  question  is  whether 
the  plaintiff,  as  an  undisclosed  principal  of  Mr,  Pollock,  can 
claim  that  a  binding  contract  existed  between  the  Palace 
Theatre  Ltd,  and  himself.  Now,  the  principle  stated  in  Pothier 
on  Obligations  is  a  broad  one.  It  should  not,  of  course,  be 
unduly  applied;  but  it  is  one  of  practical  utility.  The  matter 
is  thus  put  In  Fry  on  Specific  Performance,  s.229:  "The  law 
seems  now  to  be  that  vjib ejce  one  person  is  decelvc^L  as  to  the 
real  person  with  whom  he  is  contracting,  and-'that  xieception 
either  induces  the  contract  or  renders  i-ts  terms  more  bene¬ 
ficial  to  the  deceiving  party,  or  more  onerous  to  the  deceived, 
or  where  it  occasions  any  other  loss  or  inconvenience  to  the 
deceived  party,  there  the  contract  cannot  be  enforced  against 
,him^  but  that  where  none  of  these  circumstances  can  be  shown 
to  follow  from  the  deception  the  c  utract  may  be  enforced. 

This  passage  seems  to  accord  with  Fe 1 lowes  v.  Lord  Gyydyr 
'1826),  1  Sim,  63,  The  principle  was  recognized  by  Knight 

Bruca  V.-C.  in  Nelthorp  v.  Holgate  (1844),  1  Coll,  203,  214, 

18;  and  the  observations  of  that  distinguished  Judge  are  most 
Instructive,  It  is  the  basis  of  the  decision  in  Bou 1 1 on  v, 

Jones  (1857),  2  H.  &  N.  564,  It  was  actually  applied  by  North 
i n  Archer  v .  Stone  (  1 0 9 C )  ,  78  L.T.  34,  It  is  cogently 

illustrated  by  the  decision  of  the  Court  of  Appeal  in  the 
ell-known  case  of  Cordon  v.  Street,  [1099]  2  Q.B.  641,  the 
facts  of  which  I  need  not  state.  it  is  not  impaired  but  merely 
stinguished  by  the  decision  of  Horridge  J.  in  Phillips  v. 
Brooks .  [1919]  2  K.B,  243,  249.  It  may  be  usefully  considered 

the  light  of  such  cases  as  Hill  v,  Gra^  (1016)  1  Stark.  434, 

and  Whurr  v.  Deven ish  (1904),  20  Times  L.R.  305, 

In  my  opinion  the  defendant  can  rightly  say,  upon 
i  e  special  circumstances  of  this  case,  that  no  contract  existed 
on  December  23,  1919,  upon  which  the  plaintiff  could  have  sued 

'he  Pal  ace  Iheatre.  The  personal  element  was  here  strikingly 

The  plaintiff  knew  that  the  Palace  Theatre  would  not 
°nt  ract  with  film  for  the  sale  of  a  seat  for  December  23,  I 
olI  ha  by  the  mere  device  of  utilizing  the  name  and  services 
Pollock,  the  plaintiff  could  not  constitute  himself  a 
contractor  with  the  Palace  Theatre  against  their  knowledge, 
and  contrary  to  their  express  refusal.  He  is  disabled  from 
asserting  that  he  was  the  undisclosed  principal  of  Mr,  Pollock 

It  follows,  therefore,  that  the  plaintiff  has  failed 
prove  1  bat  the  defendant  caused  any  breach  of  a  contract 
etween  the  Palace  Theatre  Ltd.  and  himself, 

[Part  only  of  the  opinion  is  given. J 
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UYaTER  v.  RANDALL  AND  S0N8.  Chancery  Division.  [1628]  1  Ch.032. 

Defendants  had  formerly  employed  the  plaintiff  but 
had  discharged  him  under  circumstances  which  led  them  to  dis¬ 
trust  him  and  which,  to  the  plaintiff's  knowledge,  rendered 
it  certain  that  they  would  never  enter  any  business  trans¬ 
action  with  him0  The  plaintiff  wished  to  buy  two  lots  remain- 
fng  in  a  building  site  the  defendants  were  developing  and  for 
that  purpose  he  employed  Crossley  to  buy  the  lots  for  him. 
Crossley  made  the  contract  for  a  fixed  sum  to  be  paid  when 
title  was  transferred.  Tflith  defendants'  knov/ledge  the  plain¬ 
tiff  entered  on  the  land  and  contracted  to  build  a  hpuse  for 
a  purchaser.  When  the  house  was  nearly  completed,  the  defen¬ 
dants  learned  of  the  plaintiff's  interest  and  by  agreement  with 
Crossley  attempted  to  cancel  the  contract. 

The  plaintiff  brought  action  for  » oer i f i c_pe r f o nu¬ 
ance  of  the  contract.  The  court  found  that  Crossley  had  no 
authority  f  rom  the  plaintiff  to  agree  to  a  cancellation, 

LAWRENCE  J,  .  ,  .  I  now  come  to  the  main  question  in 

the  case— namely ,  whether  in  the  circumstances  the  plaintiff 
is  entitled  to  specific  performance  of  the  aa  r  3e_P)en  t  -  It 
is  clearly  established  that  as  between  the  plaintiff  and 
Crossley  the  latter  throughout  acted  as  the  agent  of  the 
former  and  that  there  was  never  any  intention  that  Crossley 
should  buy  the  property  for  himself.  The  defendants  con¬ 
tended  that,  the  plaintiff  is  not  entitled  to  specific  per- 
f o rmance  on  three  grounds  — namely,  first,  because  the  plain¬ 
tiff,  deceived  the  defendants  in  regard  to  the  person  with 
whom  they  were  contracting  and  therefore  there  tvas  no  con¬ 
tract;  secondly,  because  the  plaintiff  is  an  undischarged 
bankrupt;  and  thirdly,  because  the  plaintiff  has  committed 
a  breach  of  the  agreement  by  not  submitting  plans  for  the 
apjHL°v.al  of  the  defendants*  architect  before  commencing  the 
erection  of  the  bungalow. 

In  considering  the  first  ground,  it  is  essential  to 
bear  in  mind  that  the  agreement  which  the  plaint  t i f  seeks  to 
enforce  is  jiot  one  in  which  any  personal  qualifications  pos¬ 
sessed  by  Crossley  formed  a  material  ingredient,  but  is  a 
simple  agreement  for  the  sale  of  land  in  consi  i  de  r  a  t  ion  of  a 
lump  sum  to  be  paid  on  completion.  It  is  an  agrrement  which 
the  defendants  would  have  entered  into  with  any  other  person. 

It  Is  well  settled  that  the  benefit  of  such  an  agreemen'  Is 
assignable  and  that  the  assignee  can  enforce  specif io  per¬ 
formance  of  it.  If  Crossley  had  entered  into  the  agreement 
on  his  own  behalf  (as  the  defendants  believed  he  had)  he 
could  immediately  have  assigned  it  to  the  plaintiff  and  the 
defendants  would  have  been  bound  to  convey  the  plots  *  o  the 
plaintiff.  Moreover,  as  Crossley  had  not,  before  signing 
the  agreement,  disclosed  the  fact  that  he  was  acting  a? 
agent,  he  was  liable  under  it  as  principal  and  the  defen¬ 
dants  could  have  compelled  him  to  complete  the  purchase. 

Further,  it  is  to  be  noted  that  in  this  case  there  was 
no  direct  misrepresentation  such  as  there  was  in  Archer  v „ 

Stone,  73  L.T.  34.  Crossley  was  not  asked  by  the  defendants 
whether  he  was  buying  for  the  plaintiff  and  he  made  no  state¬ 
ment  to  the  defendants  on  the  subject.  The  real  question 
therefore  is  whether  Crossley' s  silence,  in  the  c i r cums t anc es , 
amounted  to  a  misrepresentation  which  renders  the  agreement 
unenforceable  in  this  Court.  In  my  Judgment  mere  nondis¬ 
closure  as  to  the  person  actually  entitled  to  the  benefit 
of  a  contract  for.  the  sale  of  real  estate  does  not  amount 
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to  Misrepresentation,  even  though  the  contracting  party  knows 
that,  If  the  disclosure  were  made,  the  other  party  would  not 
enter  into  the  contract;  secus,  if  the  contract  wers  one  in 
which  some  personal  consideration  formsd  a  material  ingredi¬ 
ent:  see  Nash  v.  Dlx,  7  8  L.T.  445  and  Said  v,  ,  [l92Qj 

3  K.B.  497,  501.  In  Nash  v,  Dlx,  North  J,  held  that  Che  os¬ 
tensible  purchaser  was  acting  on  his  own  account  and  not  as 
agent,  but  it  appears  to  me  that  t  iwj  learned  judge  would 
have  arrived  at  the  same  conclusion  if  the  alleged  agency 
had  be3n  established,,  In  Said  v.  Butt,  [1920]  J  K.B.  407, 
501,  McCardie  J.  relied  entirely  on  the  personal  considera¬ 
tion  which  entered  into  the  contract  and  wpuld  obviously- 
have  decided  otherwise  if  the  personal  element  had  been  ab¬ 
sent.  I  therefore  hold  that  the  first  ground  relied  upon 
by  the  defendants  does  not  afford  a  good  defence  to  the 
plaintiff’s  claim  to  specific  performance.  * 

[Consideration  of  other  defences  raised  by  deiendants 
is  omitted.  They  were  rejected  and  the  Court  decreed  speci¬ 
fic  performance  of  the  contract  without  damages  or  coata.3 


COOKE  &.  ioNS  v,  ESHELBY,  House  of  Lords.  1887.  12  App.Caa.271, 

Livesey  Sons  L  Co.,  cotton  brokers,  sold  to  Isaac 
Cooke  &  Sons,  on  the  Liverpool  cotton  market,  cotton  for  future 
deliveries,  Llussey  Sons  &.  Co.  made  these  two  contracts  in 
their  own  names,  but  were  really  acting  as  agents  for  Ilarimos, 
their  undisclosed  principal*  On  those  transactions  a  sum  of 
£.680  was  due  from  Isaac  Cooke  &  Sons  to  Livafley  Sons  fe  Co, 

latter  Company  having  suspended  payment  and  Marcimos  having 
failed,  Eshelbv,  the  trustee  in  the  liquidation  of  Maxiraoi, 
udi  Isaac  Cooke  L  Sons  for  this  huh  of  £G80, 

The  defendants  by  their  defence  claimed  to  set  off 
against  the  plaintiff's  claim  money  due  from  Livesey  Sons  L 
Co.  to  the  defendants  upon  a  general  account.  In  answer  to 
plaintiff’s  interrogatories  whether  in  the  transactions 
sued  on  the  defendants  did  not  believe  that  Livesey  &.  Co, 
were  acting  as  brokers  on  behalf  of  principals  the  defen¬ 
dants  said;  "We  had  no  belief  on  the  subject.  We  dealt  with 
Livesey  L  Co.  as  principals,  not  knowing  whether  they  were 
acting  as  brokers  on  behalf  of  principals,  or  on  their  own 
account  as  the  principals." 

At  the  trial  before  Baggally  L.J.,  it  was  proved  that 
Livesey  &.  Co.  bought  and  sold  both  for  principals  and  on 
their  own  account,  and  that  Cooke  L  Sons  knew  this.  Baggally 
L.J.  held  that  the  defendants  were  entitled  tov  the  setoff, 
and  gave  Judgment  for  them.  The  Court  of  Appeal  (Brett,  M.R., 
Llndley  and  Bowen,  L.JJ.)  reversed  this  decision,  and  entered 
judgment  for  the  plaintiff  for  the  amount  claimed,  on  the 
ground  that  the  defendants  were  not  entitled  to  the  setoff 
unless  they  had  been  Induced  by  the  conduct  of  Maximos  the 
principal  to  believe,  and  did  in  fact  believe,  that  they  were 
dealing  with  Livesey  L  Co.  as  the  principals.  Against  this 
decision  the  defendants  appealed. 
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LORD  HALSBURY  L.C.  My  Lords,  in  this  case  * 
in  Liverpool  effected  two  sales  through  his  r  ’a ppel_ 

brokers  effected  the  sales  in  their  own  name  .  made 

lants,  the  merchants  with  whom  these  t *  1 1 ° was "t he i r  pric- 
knew  the  brokers  to  be  brokers,  and^  a  ln  which 

tice  to  sell  in  their  own  names  in  transaction  the 

they  were  acting  only  as  brokers.  They  also  ^them- 

brokers  were  in  the  habit  of  buying  and  selling  fo 

selves ,  The  appellants  with  commendable  candor^dmi^  that^ 

they  are  unable  to  say  that  they  be  e  ^  ^  of  the  Qther| 
principals;  they  knew  they  might  be  eith  ,  ,  but 

they  say  that  they  dealt  with  the  brokers  as  prtn 

at  the  6...  time  they  admit  that  they  haJ  ^“tpats  or 

or  the  other  whether  they  were  dealing  with  prin  p 

b  roke  rs . 

It  appears  to  me  that  the  principle  upon  which  this  / 

case  must  be  decided  has  been  so  long  ^sult  can- 

suoh  a  state  of  tacts  as  I  have  recited  the  legal  r  hav„ 

ibL  n-v.  »rst.uthehia 

permission  of  the  real  principal  to  the  g  those 

character,  and  with  reference  to  the  fact  whe  upon 

dealing  with  the  supposed  principal  have  li n  *  d‘  varlous 

the  belief  induced  by  the  real  print  P  , 

difficult  questions  of  fact  have  from  time  to  time  °  . 

bit“  do  not  believe,  that  any  doubt  has  ever  thrown 

upon  the  law  as  decided  by  the  great  variety  of  judge,  ^ 

something  more  than  a  century.  The  cases  are  al  “ 

in  the  notes  to  George  V.  Clagett,  2  Sm.  L.  C.  8th  ed.ll  . 

In  Baring  V.  Gorrle.  2  B.  k  Aid.  137,  t  ?  .  se"  to 

1818.  Lord  Tenterden  had  before  hi"  a  very  s 

that  which- is  now  before  your  Lordships,  and  although  1^ 
that  case  the  court  had  to  infer  what  we  have  here  p 
by  the  candid  admission  of  the  party,  the  princip  e  “P 
which  the  case  was  decided  Is  precisely  that  wh  ch  appears 
to  me  to  govern  the  case  now  before  your  L°^ah*Pa;  ^9lat. 
Tenterden  says  of  the  persons  who  were  in  tha  J ncl- 

ing  that  they  had  a  right  to  treat  t  e  bro  er  < 'and 
Dais*  ’’They  knew  that  Coles  &  Co.  acted  .)  - 

merchant  s^y  and  If  they  meant  to  deal  with 

chants,  aAd  to  derive  a  benefit  from  so  dealing  wlth^them, 

they  ought  to  have  inquired  whether  in  this 

they  acted  as  brokers  or  not;  but  they  made  no  inquiry."  And 
Bayley,  J.  says:  "When  Coles  &  Co.  stood  at  least  ln  an  eq 
vocal  situation,  the  defendants  ought  in  common  honesty, 
they  bought  the  goods  with  a  view  to  cover  their  own  debt,  to 
have  asked  in  what  character  they  sold  the  goods  n  ques 
I  theTefore  cannot  think  that  the  defendants,  believed,  when 
^hey  bought  the  goods,  that  Coles  t  Co.  sold  them  on  their  own 
account.  And  if  so,  they  can  have  no  defence  to  the  presen 

action," 
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I  am  therefore  of  opinion  that  the  Judgment  of  the 
Court  of  Appeal  was  right.  The  selling  in  his  own  name  by  a 

broker  is  only  one  fact,  and  by  no  means  a  conclusive  fact, 
from  which,  in  the  absence  of  other  circumstances,  it  might 
be  inferred  that  he  was  selling  his  own  goods.  Upon  the  facts 
proved  or  admitted  in  this  case  the  fact  of  selling  in  the 
broker's  name  was  neither  calculated  to  induce  nor  did  in  fact 
induce  that  belief, 

I  now  move  your  Lordships  to  affirm  the  Judgment  of 
the  Court  of  Appeal  and  to  dismiss  this  appeal  with  costs, 

LORD  WATSON,  .  ,  A  sale  by  a  broker  in  his  own  name 
to  persons  having  that  knowledge,  does  not  convey  to  them  an 
assurance  that  he  is  selling  on  his  own  accountj  on  the  con¬ 
trary  it  is  equivalent  to  an  express  intimation  that  the  cotton 
is  either  his  own  property  or  the  property  of  a  principal  who 
has  employed  him  as  an  agent  to  sell,  A  purchaser  who  is  con¬ 
tent  to  buy  on  these  terms  cannot,  when  the  real  principal 
comes  forward,  allege  that  the  broker  sold  the  cotton  as  h la 
own.  If  the  Intending  purchaser  desires  to  deal  with  the 
broker  as  a  principal  and  not  as  an  agent  in  order  to  secure 
a  right  to  set-off,  he  is  put  upon  his  inquiry.  Should  the 
broker  refuse  to  state  whether  he  is  acting  for  himself  or  for 
a  principal,  the  buyer  mav  dt.  i  e  to  enter  into  the  trans¬ 
action.  If  he  chooses  to  purchas  without  inquiry,  or  notwith¬ 
standing  the  broker's  refusal  to  give  information,  he  does  so 
with  motive  that  there  may  be  a  principal  for  whom  the  broker 
is  acting  as  agent;  and  should  that  ultimately  prove  to  be  the 
fact,  he  has,  in  my  opinion,  no  right  to  set  off  his  indehlLail- 
ness  to  the  principal  against  debts  owing  to  him  by  the  agent. 

It  was  argued  for  the  appellants,  that  in  all  cases 
where  a  broker,  having  authority  to  that  effect,  sells  in  his 
own  name  tor  an  undisclosed  principal,  the  purchaser,  at  the 
time  v/  hen  the  principal  is  disclosed,  is  entitled  to  be  placed 
in  the  same  position  as  if  the  agent  had  contracted  on  his  own 
account.  That  was  said  to  be  the  rule  established  by  Geo  rg  e  v, 
C laget  t .  2  Sm.L.C.,  8th  ed,  118,  Sims  v.  Bond .  5  B.  L  Ad.  38  9  , 

and  subsequent  cases.  It  is  clear  that  Livesey  Sons  &.  Co.  were 
not  mere  brokers  or  middlemen,  but  were  agents  within  the 
meaning  of  these  authorities,  and  if  the  argument  of  the  appel¬ 
lants  were  well  founded  they  would  be  entitled  to  prevail  in 
this  appeal,  because  in  that  case  their  right  of  set-off  had 
arisen  before  the  20th  of  July  1833,  when  they  first  had  notice 
that  Maxlmos  was  the  principal. 

I  do  not  think  it  necessary  to  enter  into  a  minute 
examination  of  the  authorities,  which  were  fully  discussed 
in  the  arguments  addressed  to  us.  The  case  of  George  v. 

C laget t  has  been  commented  upon  and  its  principles  explained 
in  many  subsequent  decisions,  and  notably  in  Baring  v,  Corrie, 

2  B.  &.  Aid.  137,  Semenza  v.  Brinsley.  18  C,B.  (N.S.)  467,  and 

Borrles  v.  Imperial  Ot  toman  Bank.  Law  Rep. *9  C.P.  38.  These 
decisions  appear  to  me  to  establish  conclusively  that,  in 
0  -  *  to  sustain  the  defence  pleaded  by  the  appell  a~n  t  s  ,  it  is 

not  enough  to  shew  that  the  agent  sold  in  his  own  name.  It 
mi  1  *)e  shewn  that  he  sold  the  goods  as  his  own,  or,  in  other 

*  is,  that  the  circumstances  attending  the  sale  were  calcu¬ 
lated  to  induce,  and  did  induce,  in  the  mind  of  the  purchaser 
a  as  enable  belief  that  the  agent  was  selling  on  his  own 

unl  and  riot  f°r  an  undisclosed  principal;  and  it  must  also 
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be  shewn  that  the  agent  was  enabled  to  appear  as  the  real  con¬ 
tracting  party  by  the  conduct,  or  by  the  authority,  express 
or  Implied,  of  the  principal.  The  rule  thus  explained  is 
intelligible  and  Just;  and  I  agree  with  Bowen  L.J,  that  it 
rests  upon  the  doctrine  of  estoppel.  It  would  be  incon¬ 
sistent  with  fair  dealing  that  a  latent  principal  should  by 
his  own  act  or  omission  lead  a  purchaser  to  rely  upon  a  right 
of  set-off  against  the  agent  as  the  real  seller,  and  should 
nevertheless  be  permitted  to  intervene  and  deprive  the  pur¬ 
chaser  of  that  right  at  the  very  time  when  it  had  become 
necessary  for  his  protection. 

I  therefore  agree  with  the  conclusion  of  the  learned 
judges  of  the  Court  of  Appeal,  and  with  the  reasoning  upon 
which  it  is  founded.  A  broker  who  effects  a  sale  in  his  own 
name  with  an  intimation,  express  or  Implied,  that  he  is  pos¬ 
sibly  selling  as  an  agent,  does  not  sell  the  goods  as  his  own, 
and  in  9uch  a  case  the  purchaser  has  no  reasonable  grounds 
for  believing  that  the  agent  is  the  real  party  with  whom  he 
has  contracted.  _ _ 


GREER  v.  DOWNS  SUPPLY  COMPANY.  Court  of  Appeal.  [1027] 

2  K.B.  28. 


Appeal  from  the  Judgment  of  a  Divisional  Court  re¬ 
versing  the  Judgment  of  the  Mayor’s  and  City  of  London  Court, 

The  plaintiff,  a  timber  merchant  carrying  on  busi¬ 
ness  in  Queen  Victoria  Street,  London,  sued  the  defendant, 
whose  name  was  Chandon,  but  who  traded  as  the  Downs  Supply  Co, 
and  was  a  timber  merchant  carrying  on  business  at  Brighton, 

The  action  was  brought  to  recover  £29.,2a.  6d,  for  timber  al¬ 
leged  to  have  been  supplied  by  the  plaintiff  to  the  defendant 
in  April,  1025.  The  defendant  denied  that  there  was  any 
contract  between  him  and  plaintiff,  and,  if  there  was  any 
such  contract,  he  counterclaimed  a  sum  of  £17. 5s.,  mainly 
for  timber  supplied  to  one  Godwin,  but  Including  3s.  lent 
”~ind  3s.  the  value  of  goods  supplied  to  the  said  Godwin,  as 
hereafter  appearing. 

Godwin  was  formerly  a  traveller  for  a  firm  of  White  &. 
Co.,  who  carried  on  business  as  builders  at  Brighton,  where 
the  defendant  had  met  him.  In  February,  1025,  the  defen¬ 
dant  sold  to  Godwin,  not  as  agent  for  White  L  Co.,  but  on 
his  own  account,  some  timber  to  the  value  of  £16. 19s,  He 
also  lent  Godwin  3s„  and  supplied  him  with  a  petrol  can  of 
the  value  of  3s. 

In  March,  1925,  while  these  sums  amounting  to  £17. 5s, 
were  still  owing  to  the  defendant,  Godwin  saw  him  and  asked 
him  for  an  order,  telling  him  that  he  had  left  'White  &  Co., 
of  Brighton,  which  was  true,  and  also  that  he  had  set  up 
business  on  his  own  account  in  Queen  Victoria  Street,  which 
was  untrue.  In  fact  he  was  employed  by  the  plaintiff  as  an 
agent  for  sale  on  commission.  The  defendant  agreed  to  Duy 
from  Godwin  certain  timber,  which  he  had  to  sell,  at  a  price 
which  after  certain  allowances  came  to  £29,2s.6d.,  on  con¬ 
dition  that  the  only  money  to  be  paid  by  the  defendant  should 
be  the  difference  between  the  price  of  the  timber  and  £17. 5s,  __ 
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Accordingly  on  March  23,  1925,  the  defendant  gave  Godwin  an 

order  for  part  of  the  timber.  In  reply  to  the  order,  namely, 

on  March  27,  Godwin  sent  to  the  defendant  a  letter  signed 
by  himself  as  though  he  were  a  principal,  but  written  upon 
paper  bearing  the  name  and  address  of  the  plaintiff,  "W, 
MacGregor  Greer,  English  Timber  Merchants,  63  Queen  Victoria 
Street,  London,  E.C.4",  with  two  telephone  numbers,  one  in 
the  City  of  London  and  one  at  Brighton,  and  a  sketch  or  im¬ 
pression  representing  railway  trucks  and  trunks  of  trees. 

The  defendant  saw  Godwin  a  few  days  afterwards  and  asked 
him  why  the  name  of  W.  MacGregor  Greer  appeared  at  the  head 
of  the  letter,  and  Godwin  told  him  that  W„  MacGregor  Greer 
was  his  trade  name  and  that  he  carried,  on  business  in  Queen 
Victoria  street  under  that  name.  Shortly  afterwards,  on 
March  30,  the  defendant  gave  a  second  order  for  timber, 
making  up  the  quantity  for  the  price  of  which  the  action 
was  brought.  During  the  month  of  April  invoices  and  letters 
were  received  by  the  defendant  bearing  the  name  of  the 
plaintiff.  On  June  10  the  plaintiff  wrote  demanding  pay¬ 
ment,  and  on  October  16  the  writ  was  issued.  The  learned 
judge  found  that  the  defendant  honestly  believed  what  God¬ 
win  had  told  him,  and  believed  that  he  was  dealing  with 
Godwin  as  a  principal,  but  that  the  defendant  was  put  upon 
inquiry  by  the  letter  of  March  27  and  ought  to  have  made 
further  investigations,  in  which  case  he  would  have  found 
out,  and  therefore  that  he  had  notice,  that  Godwin  was  not 
a  principal  but  was  only  an  agent.  He  therefore  gave  Judg¬ 
ment  for  the  amount  claimed.  On  appeal  the  Divisional  Court 
(uoche  and  Talbot  JJ,)  held  that  Godwin  had  no  authority 
to  make  the  contract  relied  on  by  the  plaintiff,  and,  there 
being  no  claim  for  conversion  or  upon  an  Implied  contract 
from  acceptance  and  user  of  the  plaintiff's  goods  by  the 
defendant,  they  reversed  the  Judgment  of  the  learned  Judge, 
and  entered  Judgment  for  the  defendant. 

The “ p 1  a i n t i f f  appealed. 

SCRUirON  L„J.  if  this  Court  could  review  the  find¬ 
ings  of  fact  by  the  learned  Judge,  or  find  {acts  for  it- 
<"lf,  i here  might  be  more  to  be  said  ior  the  appellant. 

But  this  is  a  county  court  appeal  in  which  we  are  bound  by 
he  findings  of  fact  at  the  trial  and  cannot  hear  argument 
upon  points  not  raised  there.  The  facts  are  that  the  res- 
'  n  ' :  n  t  t  a  man  of  foreign  extraction,  carried  on  business 
as  the  Downs  Supply  Co.  He  had  sold  goods  to  one  Godwin 
and  had  not  been  paid  for  1  hem  and  was  out  of  pocket  to 
the  amount  of  £  1 7 .  Godwin  came  to  him  and  asked  if  he 

nilght  sel1  hlm  some  timber,  and  the  respondent,  hoping  to  get 
payment  by  means  of  a  set-off  and  honestly  believing  that  he 
was  making  a  contract  with  Godwin,  agreed  to  buy  certain  tim- 
r  upon  the  terms  that  he  should  only  pay  the  difference  be- 
;  v,  en  the  price  of  the  timber  and  £17.  Then  came  an  invoice 
earing  upon  it  the  name  W.  MacGregor  Greer,  ^vhich  is  the 
name  of  the  appellant,  on  receipt  of  which  the  respondent 
When  he  next  met  Godwin  asked  him  who  W.  MacGregor  Greer  was. 
a  .  l  i.  ad  win  said  it  was  his  own  trade  name  and  that  he  was  T*. 

t  cG  r ego  r  Greer.  The  respondent  believed  what  he  was  told. 
as  .he  timber  was  not  paid  for  the  appellant  sent  an  account 
upon  a  form  which  showed  that  he  was  not  Godwin  but  was  sorae- 
">  y  else.  There  is  no  evidence  to  show  whether  or  not  the 
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goods  had  bean  consumed  by. the  tine  that  account  reached  the 
respondent.  Then  the  appellant  brought  an  action  against  the 

respondent  on  the  footing  that  he  had  through  his  agent  God¬ 
win  made  a  contract  of  sale  with  the  respondent.  He  might 
possibly  have  sued  the  respondent  for  conversion  of  the  goods, 
as  was  done  in  Cundy  v,  Lindsay  (1878)  3  App,  Cas.  459,  He 

might, jfor  all  we  know,  have  proved  that  the  respondent  still 
had  the  goods  in  his  possession  when  it  became  clear  to  him 
that  the  appellant  was  the  real  vendor,  and  that  he  had  used 
the  goods  with  that  knowledge,  in  which  case  we  should  have 
had  to  consider  certain  dicta  in  Boulton  v.  Jones ,  2  H,  &  N . 

564;  27  L,J,(Ex, )  117,  But  neither  of  these  cases  was  made 

at  the  trial.  The  appellant  issued  a  plaint  for  goods  sold 
and  delivered,  and  the  original  orders  given  by  the  respon¬ 
dent  to  Godwin  were  furnished  as  particulars  of  the  contract 
of  sale.  When  a  plaintiff  claims  as  an  undisclosed  principal 
the  question  sometimes  arises  whether  the  contract  was  made 
with  the  agent  for  reasons  personal  to  the  agent  which  in¬ 
duced  the  other  party  to  contract  with  the  agent  to  the  ex¬ 
clusion  of  his  principal  or  any  one  else.  When  the  learned 
judge  at  the  trial  found  that  the  respondent  knew  nothing 
about  the  appellant  and  honestly  believed  he  was  contracting 
with  Godwin  and  when  it  was  proved  that  he  was  contracting 
with  Godwin  because  Godwin  was  his  debtor,  here  was  an  end 
of  the  case  for  the  appellant  at  the  trial.  The  learned 
judge  did  find  those  facts;  but  he  went  on  to  find  that  al¬ 
though  the  appellant  did  honestly  believe  he  was  dealing 
with  Godwin,  yet  he  had  notice  which  ought  to  have  put  him 
upon  inquiry.  Now  that  finding  could  only  be  relevant  if 
the  doctrine  of  constructive  notice,  whereby  a  person  is 
deemed  to  have  known  that  which  he  might  have  discovered  up¬ 
on  inquiry,  can  properly  be  applied  in  purely  commercial 
transactions.  Upon  this  question  I  would  refer  to  the  classi¬ 
cal  judgment  of  Lindley  L.J.  in  Manchester  Trust  v .  Furness 
(1805)  2  Q.B.  539,  545,  where  he  says;  "As  regard  the  exten¬ 

sion  of  the  equitable  doctrines  of  constructive  notice  to 
commercial  transactions,  the  Courts  have  always  set  their 
faces  resolutely  against  it.  The  equitable  doctrines  of 
constructive  notice  are  common  enough  in  dealing  with  land 
and  estates,  with  which  the  Court  is  familf'ear;  but  there 
have  been  repeated  protests  against  the  introduction  into 
commercial  transactions  of  anything  like  an  extension  of 
these  doctrines,  and  the  protest  is  founded  on  perfect  good 
sense.  In  dealing  with  estates  in  land  title  is  everything, 
and  it  can  be  leisurely  investigated;  in  commercial  trans¬ 
actions  possession  is  everything  and  there  is  not  time  to 
investigate  title;  and  if  we  were  to  extend  the  doctrine 
of  constructive  notice  to  commercial  transactions  we  should 
Jbe  doing  infinite  mischief  and  paralyzing  the  trade  of  the 
country."  These  words  of  Lindley  L.J.  met  with  the  full 
approval  of  Lopes  and  Rigby  L.JJ.;  and  in  my  opinion,  if 
one  party  to  a  purely  commercial  transaction  makes  a  con¬ 
tract  with  another  in  ignorance  of  the  fact  that  the' latter 
is  an  agent  merely  and  in  the  honest  belief  that  he  is  a 
principal,  it  is  generally  of  no  use  to  say  that  lie  was 
negligent  in  entertaining  his  honest  belief.  The  proposi¬ 
tion  that  negligence  might  bo  equivalent  to  fraud  was  nega¬ 
tived  in  Derry  v.  Peek  (1889),  14  App,  Cas.  337,  and  the 

proposition  that  in  commercial  transactions  a  man  is  taken 
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to  know  what  he  has  the  means  of  knowing  la  discountenanced 
In  Manchester  Trust  v,  Fu  rnesa .  and  therefore  the  learned 

Judge,  having  found  that  the  respondent  honestly  believes 
that  he  was  contracting  with  Godwin,  was  wrong  In  thinking 
that  he  could  annul  the  effect  of  that  finding  because  there 
was  matter  which  might  have  put  the  respondent  upon  in- 
qulry.  In  the  result  the  claim  fails  for  there  iu  no  evl- 
dence  of  a  purchase  by  jthe  appellant  from  the  respondent,  . 

No  case  was  made  upon  any  implied  contract  until  the  parties 
reached  this  Court,  and  so  we  cannot  deal  with  any  such 
point.  If  there  had  been  a  real  counterclaim  for  £17  that 
must  have  failed  also,  but  that  sum  seems  to  have  been 
treated  as  a  set-off.  The  judgment  of  the  Divisional  Court 
must  be  affirmed  and  the  appeal  must  be  dismissed, 

[The  opinions  of  Bankes  and  Lawrence  L.JJ.  to  the  same 
effect  are  omitted, J 


CAMPBELL VILLE  GRAVEL  SUPPLY  v,  COOK  PAVING  (1968)  70  D.L.R. 

2d  355  (Ont.  C.A.) 


The  judgment  of  the  Court  was  delivered  by 

Laskin,  J.A. : — The  defendant,  a  purchaser  and  user  of 
gravel  which  was  in  fact  supplied  by  the  plaintiff,  successfully 
resisted  an  action  for  the  price  on  the  finding  of  A.  M. 
Carter,  Co.Ct.J.,  that  the  defendant  was  entitled  to  set  off 
against  the  plaintiff’s  claim  the  equivalent  portion  of  a  larger 
debt  owed  to  the  defendant  by  Western  Sand  and  Gravel 
Company  Limited. 

On  this  appeal  by  the  plaintiff  from  dismissal  of  its  action 
against  the  defendant,  three  issues  arise.  First,  is  the  defend¬ 
ant  entitled  to  assert  its  set-off  against  the  plaintiff  if  Robert 
Harris,  who  negotiated  the  sale  of  the  gravel  to  the  defendant, 
was  acting,  so  far  as  the  latter  knew,  as  a  principal  in  his  own 
right  or  as  an  agent  for  an  undisclosed  principal?  Second,  is 
the  defendant  entitled  to  assert  its  right  of  set-off  if  Robert 
Harris  purported  to  act  and  the  defendant  properly  treated 
him  as  acting  not  as  a  principal  in  his  own  right  nor  as  an 
agent,  but  in  the  right  of  Western  with  which  the  defendant 
had  had  previous  dealings?  Third,  is  the  plaintiff  entitled  to 
sue  on  the  contract  herein  if,  on  the  facts,  the  defendant 
contracted  with  Western  and  no  one  else? 

Robert  Harris  was  president  of  Western  and  one  of  its 
two  or  three  owners  (as  found  by  the  trial  Judge),  and  he 
conducted  Western’s  business  dealings  with  the  defendant 
which  in  turn  dealt  through  its  general  manager,  Douglas 
Skelton.  Western  ceased  doing  business  in  December,  1963, 
being  then  indebted  to  the  defendant  in  the  sum  of  $2,919.76. 
In  July,  1964,  Harris  approached  the  plaintiff  for  leave  to  sell 
its  stone  on  a  commission  basis,  and  the  latter’s  manager 
agreed  to  give  him  a  ton.  He  was  not  supplied  with  an 
agent’s  credentials  or  with  order  forms  but  was  simply  per¬ 
mitted  to  solicit  orders  for  the  plaintiff’s  approval.  He  was 
aware  that  the  plaintiff  wanted  $1  per  ton  in  the  yard  for  its 
stone  and  60^  per  ton  for  trucking. 
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Harris  went  to  see  Skelton  who  was  prepared  to  buy  stone, 

I  Dut  wished  at  the  same  time  to  have  Western’s  debt  liquidated. 
It  was  agreed  between  Harris  and  Skelton  that  stone  would 
be  supplied  at  $1.75  per  ton  of  which  10^  per  ton  would  be 
applied  in  reduction  of  Western’s  debt.  There  was  a  difference 
of  opinion  between  the  parties  w’hether  this  10^  per  ton 
would  apply  only  to  the  actual  tonnage  ultimately  delivered 
or  whether  it  was  envisaged  as  leading  to  a  set-off  of  the 
entire  debt  on  the  delivery  of  80,000  to  90,000  tons  which 
Harris  agreed  to  supply. 

The  plaintiff’s  general  manager  approved  the  deal  with  the 
defendant  at  $1.65  per  ton.  No  confirmation  of  the  accepted 
order  was  sent  to  the  defendant,  and  there  is  no  basis  in  the 
evidence  for  saying  that  Harris  was  expressly  told  he  could 
only  contract  in  the  plaintiff’s  name.  Some  ,900  tons  were 
delivered  and  accepted  by  the  defendant  before  it  wrote  to 
Harris  as  president  of  Western,  complaining  of  the  quality  of 
the  stone  and  stopping  further  delivery.  The  plaintiff  s  claim 
is  for  the  tonnage  delivered  and  accepted  by  the  defendant, 
being  of  the  value  of  $1,487.31  at  $1.65  per  ton. 

It  is  clear  that  the  plaintiff  was  unaware  of  the  deal  that 
Harris  made  for  reduction  of  Western’s  debt  to  the  defendant. 
Nor  was  it  made  evident  that  Harris  was  president  of  Western 
so  that  it  could  be  said  that  the  plaintiff  was  engaging  Western 
rather  than  Harris  personally.  The  plaintiff’s  position  at  best 
would  be  that  of  an  undisclosed  or  partially  disclosed  prin¬ 
cipal,  and,  as  such,  it  would  be  entitled,  subject  to  certain 
V  exceptions,  to  sue  on  a  contract  made  by  an  authorized  agent. 
I  do  not  view  the  present  case  as  involving  the  doctrine  of 
Boulton  v.  Jones  (1857),  2  H.  &  N.  564,  157  E.R.  232;  it  does 
not  represent  a  situation  where  the  plaintiff  purported  to  fill 
an  order  for  goods  sent  in  by  the  defendant  and  which  the 
plaintiff  knew  was  intended  to  be  filled  by  another ;  for 
example,  a  predecessor  owner  of  its  business.  Hence  I  put  to 
one  side  the  contention  that  the  plaintiff  could  not  foist  a 
contract  on  the  defendant  knowing  that  the  defendant  would 
not  deal  with  it. 

There  is  no  doubt,  however,  that  the  plaintiff  was  not 
known  to  the  defendant  as  the  seller  of  the  stone.  It  was 
indicated  that  the  plaintiff’s  delivery  tags  were  on  some  at 
least  of  the  loads  delivered,  but  I  do  not  regard  this  as 
establishing  knowledge  of  the  defendant  that  its  deal  was  with 
the  plaintiff. 

The  plaintiff  concedes,  as  I  understand  its  argument,  that 
•  it  would  be  subject  to  any  defences  open  to  the  defendant 


against  Harris,  and  to  any  set-off  against  Harris,  if  it  sought 
to  sue  the  defendant  on  a  contract  made  with  the  defendant 
by  Harris  acting  as  a  principal:  see  Isaac  Cooke  &  Sons  v. 
Eshelby  (1887),  12  App.  Cas.  271;  Montagu  v.  Forwood, 
[1893]  2  Q.B.  350.  It  contends,  however,  that  the  defendant 
never  treated  Harris  as  a  principal,  nor  did  it  think  he  was 
acting  as  such ;  rather  it  treated  him  as  an  agent,  albeit  for 
an  undisclosed  principal  and,  in  any  event,  the  defendant 
could  not  set  off  a  debt  of  a  different  person,  namely,  Western. 

The  trial  Judge  has  found  here  that  the  defendant  regarded 
the  deal  as  one  made  with  Western,  rather  than  with  Harris 
as  a  principal  or  as  an  agent.  There  is  evidence  to  support  this 
finding,  and  I  would  not  interfere  with  it.  Two  legal  conse¬ 
quences  flow  from  this  finding,  either  of  which  is  enough  to 
defeat  the  plaintiff’s  claim.  First,  on  the  principle  reflected 
in  the  two  cases  cited  above,  the  plaintiff  can  sue  subject  only 
to  the  defendant’s  right  to  set  off  Western’s  debt. 
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The  second  legal  consequence  is  that  the  transaction,  being 
one  envisaging  extinction  of  Western’s  debt,  was,  so  to  speak, 
personal  as  between  the  defendant  and  Western.  There  being 

no  suggestion  of  agency  as  such  or  for  the  plaintiff,  the  latter 
cannot  sue  the  defendant,  which  specified  a  particular  reason 
for  agreeing  to  deal  with  Harris  as  spokesman  for  Western : 
see  Greer  v.  Downs  Supply  Co.,  [1927]  2  K.B.  28.  The  situa¬ 
tion  in  the  present  case  is  within  the  following  principle 
expressed  in  the  Restatement  of  the  Law,  Second,  Agency  2d, 
vol.  2  (1958),  c.  10,  s.  303: 

A  person  with  whom  an  agent  makes  a  contract  on  account  of  an 
undisclosed  principal  is  not  liable  in  an  action  at  law  brought  upon 
the  contract  by  such  principal: 

(b)  if  the  terms  of  the  contract  exclude  liability  to  any  undis¬ 
closed  principal  or  to  the  particular  principal. 

I  would  dismiss  the  appeal  with  costs.  I  should  note  that 
at  the  opening  of  the  appeal  herein  leave  was  given  to  counsel 
who  appeared  at  the  trial  for  Harris  (joined  as  third  party) 
to  withdraw  from  the  case  by  reason  of  inability  to  get  instruc¬ 
tions  in  respect  of  the  appeal. 

*  Appeal  dismissed. 


DRAKEFORD  v.  PIERCY.  Queei  ~>nch.  1866.  7  B.  L  S.  515. 

Declaration  for  goods  sold  and  delivered,  and  on 
accounts  stated. 

Pleas.  First.  Never  indebted.  Second.  That  before 
action  the  defendant  satisfied  and  discharged  the  plaintiff's 
claim  by  payment.  Third.  As  to  the  claim  for  goods  sold  and 
delivered:  that  the  plaintiff  so  sold  and  delivered  the  goods 
by  one  D.  E.  Davies  his  agent  in  that  behalf,  and  that  the 
defendant  purchased  and  received  the  goods  of  and  from  D.  E. 
Davies  not  as  the  agent  of  the  plaintiff  or  otherwise  as  an 
agent,  but  as  being  himself  the  actual  vendor  of  the  goods 
on  his  own  account.  The  plea  then  alleged  that  D.  E.  Davies 
so  sold  and  delivered  the  goods  as  the  actual  vendor  thereof 
on  his  own  account,  and  that  the  defendant  had  no  notice  or 
knowledge  that  he  was  an  agent  in  the  sale  or  in  the 
delivery,  or  sold  or  delivered  the  same  otherwise  than  as 
the  vendor  thereof  on  his  own  account,  until  after  he  had 
paid  for  the  goods;  and  that  he  paid  D.  E.  Davies  for  the 
goods,  bona  fide  believing  that  he  was  the  vendor  of  the 
goods  on  his  own  account,  and  entitled  to  receive  the  pay¬ 
ment.  And  that  he  so  paid  to  D.  E,  Davies  the  whole  of  the 
price  at  and  for  which  he  so  bought  the  goods. 

Issue  on  all  the  pleas.  Demurrer  to  the  third  plea, 
and  Joinder. 

BLACKBURN  J.  .  ,  .  The  plea  omits  an  essential  ele¬ 

ment,  viz.,  that  the  plaintiff  allowed  Davies  to  hold  him¬ 
self  out  as  apparent  principal  and  authorised  him  to  receive 
payment.  The  law  is  correctly  stated  in  Baring  v .  Corrle , 

2  B  „  &.  A.  137,  which  Involved  other  points;  but  on  this 
Bayley,  J,  said,  p,  145:  "This  is  an  action  brought  by  a 
merchant,  to  recover  the  price  of  his  own  goods,  and  he  ought 
therefore  to  succeed,  unless  payment  or  something  equivalent 
to  it,  appears  to  have  taken  place.  .  ,  A  proprietor, 

generally  speaking,  is  entitled  to  receive  the  price  of  his 
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own  goods,  unless,  by  Improper  conduct  on  his  part,  he  has 
enabled  some  other  person  to  appear  as  proprietor  of  the 
goods,  and,  by  that  means,  to  Impose  on  a  third  person  with¬ 
out  any  fault  on  the  part  of  that  person,"  The  defence  of 
payment  here  must  rest  on  the  plaintiff  having,  by  improper 
conduct,  enabled  Davies  to  appear  as  proprietor  of  the 
goods,  or  having  clothed  him  with  real  or  apparent  author¬ 
ity  to  receive  payment.  But  the  plea  carefully  avoids  any 
statement  to  that  effect.  In  the  same  case,  p,  148,  Hoi  — 
royd  J  »  points  out  clearly  and  well  the  difference  between 
the  factor  and  a  broker;  "a  factor,  who  has  the  possession 
of  goods,  differs  materially  from  a  broker.  The  former  is 
a  person  to  whom  goods  are  sent  or  consigned,  and  he  has  not 
only  the  possession,  but  in  consequence  of  its  being  usual  tc 
advance  money  upon  them,  has  also  a  special  property  in  then, 
and  a  general  lien  upon  them,  'Whan,  therefore,  he  sells  In 
his  own  name,  it  is  within  the  scope  of  his  authority:  and  It 
may  be  right  therefore,  that  the  principal  should  be  bound  b) 
the  consequences  of  such  sale;  amongst  wnich,  the  right  of 
setting  off  a  debt  due  from  the  factor  is  one.  But  tha  case 
of  a  broker  is  different;  he  has  not  the  possession  of  the 
goods,  and  so  the  vendee  cannot  be  deceived  by  that  circum¬ 
stance;  and  besides,  the  employing  of  a  person  to  sell  goods 
as  a  broker  does  not  authorize  him  to  sell  in  his  own  name. 

If  therefore  he  sells  in  his  own  name,  he  acts  beyond  tha 
scope  of  his  authority,  and  his  principal  is  not  bound,"  On 
a  sale  by  a  factor  authority  to  give  a  raceipt  for  the  price 
follows  from  the  authority  to  sell  in  his  own  name;  and  when 
payment  is  made  to  a  person  allowed  to  sell  as  apparent  owner 
of  the  goods,  that  is  equivalent  to  payment  to  the  real  owner, 
Here  the  plea  carefully  avoids  alleging  that  anything  was 
done  by  the  plaintiff  before  the  sale,  or  before  payment,  to 
entitle  or  induce  the  defendant  to  believe  or  suppose  that 
Davies  was  clothed  with  any  real  or  apparent  authority  to 
sell  in  his  owji  name;  so  that  the  proposition  which  Mr,  Hlnd-> 
march  wishes  to  maintain  is  that  on  the  employment  of  an 
agent  to  sell  goods,  whatever  precautions  the  principal  may 
have  taken,  if  the  agent  fraudulently  deceives  the  purchaser 
and  leads  him  to  believe  that  he  is  the  o wn er  of  the  goods, 
or  that  he  has  authority  to  sell  and  receive  payment  for 
them,  and  so  induces  the  purchaser  to  pay  the  price  to  him, 
and  then  embezzles  it,  the  purchaser  is  discharged  from  lia¬ 
bility  to  the  principal,  who  has  been  guilty  of  no  laches, 
whereas  the  fault  was  in  the  purchaser  not  making  inquiries 
as  to  the  authority  of  the  agent.  That  is  contrary  to  the 
case  of  Baring  v ,  Co  r  r i e  and  to  Justice,  The  allegations  in 
the  plea  are  only  steps  towards  making  out  that  the  agent 
was  clothed  with  authority  to  act  as  principal.  It  may  be 
that  on  the  plea  of  payment  the  plaintiff  would  be  estopped 
from  denying  that  payment  to  Davies  was  rightful;  but  this 
plea  rests  on  a  proposition  which  is  untenable,  J 


Judgment  for  the  plaintiff. 
[The  judgments  of  Lush  and  Shee,  JJ,  ar^  omitted. 
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— *.  ■  \m  mm  *  •  •  *»!  »_, 

ARMSTRONG  v.  STOKES.  Queen'a  Bench,  1872,  L.R.  7  Q.B,  500, 

On  15th  June,  1871,  the  plaintiff  sold  to  J,  L  0. 

Ryder  &  Co,  certain  merchandise  for  £205,  payable  under  tha 
terms  of  the  contract  and  the  custom  of  the  Manchester  market 
on  25th  August,  The  plaintiff  on  that  day  called  on  J,  L  0, 
Ryder  &.  Co,  and  payment  was  refused,  but  the  .plaintiff  was 
told  the  account  would  be  paid  the  next  Friday,  September 
1st,  The  plaintiff  attributed  this  delay  to  the  death  of 
one  of  the  partners  in  the  Ryder  firm.  On  the  30th  August, 

J,  L  0,  Ryder  &.  Co,  stopped  payment.  On  the  11th  August  the 
defendant,  who  had  given  the  Ryder  firm  an  order  to  obtain 
these  goods,  in  perfect  good  faith  paid  J.  &.  0,  Ryder  the 
purchase  price  of  these  goods.  The  defendants  had  dealt  with 
the  Ryder  firm  on  previous  occasions  and  knew  that  J,  L  0, 

Ryder  were  not  manufacturers  and  hence  naturally  must  have 
been  aware  that  they  were  compelled  to  procure  some  one  to 
supply  the  merchandise.  In  none  of  the  previous  trans¬ 
actions  had  the  defendants  been  brought  into  communication 
with  those  who  supplied  the  goods,  nor  did  they  ever  inquire, 
nor  were  they  told  who  such  persons  were.  The  plaintiffs 
having  discovered  that  J,  &.  O,  Ryder  &.  Co.  had  been  acting 
as  commission  merchants  for  the  defendants,  bring  action 
against  the  latter  for  goods  sold  and  delivered. 

At  the  trial  of  the  issues,  t  h  6  plaintiff  obtained  a 
verdict,  with  leave  to  move  to  enter  a  verdict  for  the 
defendants,  the  court  to  have  power  to  draw  inference  of 

A  rule  was  obtained  accordingly,  on  the  ground  that 
there  was  no  evidence  of  a  contract  between  the  plaintiff  and 
the  defendants;  and  also  on  the  ground  that,  under  the  circum- 
stances,  the  plaintiff  had  no  right  to  come  upon  the  defen¬ 
dants  for  payment. 

The  judgment  of  the  court  (Blackburn,  Mollor  and 
Lash  JJ,  was  delivered  by 

BLACKBURN  J,  ...  It  was  proved  that  Messrs,  J,  L  0. 
Ryder  L  Co.  were  commission  merchants  carrying  on  business  at 
Manchester,  sometimes  for  themselves,  and  sometimes  acting  in 
pursuance  of  orders  from  constituents.  They  were  not  brokers 
p  oresslng  never  to  act  for  themselves.  The  plaintiff,  who  was 
a  erchant  at  Manchester,  had  had  previous  dealings  with  Ryder 
*  Co.,  in  the  course  of  which  it  appeared  that  he  had  never 
inquired  whether  they  had  constituents  or  not.  All  former 
transactions  had  been  duly  settled  between  him  and  J.  L  0.  Ryder 
so  that  the  question  had  never  become  material.  * 

0 n  tao  15th  of  June,  1871,  the  plaintiff's  sales¬ 
man  made  a  contract  with  J.  t  0.  Ryder's  salesman,  which.  .  , 

there  the  learned  Judge  sets  out  the  terms  of  contract  and 

alatea  that  the  g°°ds  were  charged  to  Ryder  L  Co.,  who  stopped 
payment  on  Aug.  30th,] 

.  .  ,  It  was  not  pretended  on  either  side  that  the 

plaintiff  knew  before  the  30th  of  August  that  the  defendants 
anything  to  do  with  this  transaction,  so  as  to  afford 
a  evidence,  on  the  one  hand,  that  he  had  originally  parted 
with  the  goods  on  the  credit  of  the  defendants,  or  on  the 
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other  hand,  that  he  had  elected  to  give  credit  to  J,  &.  O,  Ry¬ 
der  to  the  exclusion  of  the  defendants.  But,  after  the  stop¬ 
page  of  J,  &.  0.  Ryder  L  Co, ,  on  examining  their  books  it  was 
discovered  that  in.  this  case  they  had  been  acting  as  com¬ 
mission  merchants  for  the  defendants,  and  the  plaintiff’s  case 
was,  that,  under  the  circumstances,  he  was  entitled  to  demand 
payment  from  the  defendants,  as  being  undisclosed  principals, 
of  J,  L  0.  Ryder  in  this  transaction,  ,  , 

In  the  present  case  the  defendants  gave  a  verbal 
order  to  J,  &  0,  Ryder  for  bleached  shirtings.  Nothing  was 
said  as  to  the  price  at  which  they  were  to  be  procured,  which 
was  therefore  left  to  the  discretion  and  honesty  of  J,  I*  0. 
Ryder  and  nothing  was  said  as  to  the  mode  in  which  they  were 
to  be  paid  for,  which  was,  therefore,  to  be  as  usual.  In 
consequence  of  this  order  J,  L  0,  Ryder's  manager  went  to  the 
plaintiff's  salesman.  The  manager  at  first  wished  to  buy 
for  cash,  but  wanted  discount  at  2-1/2  per  cent.  Finally 
they  agreed  to  split  the  difference,  and  make  it  1-1/2  per 
cent,  at  thirty  days.  All  this  was  perfectly  bona  fide  be¬ 
tween  them,  and  the  defendants  knew  nothing  about  it,  ,  , 

On  this  state  of  the  evidence,  Mr.  Harschell  took 
three  points.  First,  he  said  that  the  defendants  were  not 
undisclosed  principals,  employing  J.  &.  0.  Ryder  as  agents 
with  authority  to  create  privity  between  the  unknown  persona 
who  supplied  the  goods  and  the  defendants.  Secondly,  that 
even  if  they  were,  the  defendants,  having,  before  they  heard 
of  the  plaintiff,  honestly  and  in  the  ordinary  course  of 
business  paid  J,  L  0,  Ryder,  were  no  longer  liable  to  the 
plaintiff,  ,  , 


The  first  point  depends  on  a  question  of  fact, 
viz.,  what  was  the  authority  really  given  to  J.  L  0,  Ryder 
by  the  defendants?  It  is,  we  think,  too  firmly  established 
to  be  now  questioned,  that,  where  a  person  employs  another 
to  make  a  contract  of  purchase  for  him,  he,  ad  principal, 
is  liable  to  the  seller,  though  the  seller  never  heard  of  his 
existence,  and  entered  into  the  contract  solely  on  the  credit 
of  the  person  whom  he  believed  to  be  the  principal,  though  in 
face  he  was  not.  It  has  often  been  doubted  whether  It  was 

originally  right  so  to  hold;  but  doubts  of  this  kind  come  now 
too  late;  for  we  think  that  it  is  established  law  that,  if 
on  the  failure  of  the  person  with  whom  alone  the  vendor  be¬ 
lieved  himself  to  be  contracting  the  vendor  discovers  that 
in  reality  there  is  an  undisclosed  principal  behind,  he  is 
entitled  to  take  advantage  of  this  unexpected  godsend,  and 
is  not  put  to  take  a  divident  from  the  estate  of  him  with 
whom  alone  he  believed  himself  to  be  contracting,  and  to  whom 
alone  he  gave  credit,  and  to  leave  the  trustees  of  that  es¬ 
tate  to  settle  with  the  undisclosed  principal,  subject  to  all 
mutual  credits  and  equities  between  them.  He  may  recover 
the  price  himself  direct  from  the  principal,  subject  to  an 
exception,  which  is  not  so  well  established  as  the  rule,  and 
is  not  very  accurately  defined,  viz, ,  that  nothing  has  occurred 
to  make  it  unjust  that  the  undisclosed  principal  should  be 
called  upon  to  make  the  payment  to  the  vendor. 
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We  have  first  to  consider  whether  we  should  draw  from 
the  evidence  the  inference  of  fact  that  the  defendants  were 

principals,  so  as  to  bring  the  case  within  the  rule,  so  that 
if  the  price  had  not  been  paid  by  the  defendants  to  Ryder  L 
Co.  the  plaintiff  would  have  a  right  to  be  paid  the  money 
rather  than  look  to  the  trustees  of  the  estate  of  J,  L  0.  Ry¬ 
der,  This  depends  entirely  on  v/hat  was  the  real  nature  of 
the  employment  of  J.  L  0,  Ryder  by  the  defendants,  ,  . 

£0n  this  question  t.he  learned  Judge  says,  after  con¬ 
sidering  the  evidence,  "'We  do  not  fee).  Justified  in  finding 
this  question  in  favour  of  the  defendants,"] 

The  second  point  raised  is  of  considerable  importance. 
In  Rail  ton  v0  Hodgson  and  Pee  1  e  v  .  Hodgson ,  reported.;  in  a 
note  to  Addison  v.  Ga  nda sequl ,  4  Taunt,  575,  577,  Mansfield 

C.J.  said,  "If  Hodgson"  (the  undisclosed  principal)  "had 
really  paid  Smith,  Lindsay  &.  Co."  (the  insolvent  actual  pur¬ 
chasers),  "it  would  have  depended  on  circumstances  whether 
he  would  have  been  liable  to  pay  for  the  goods  over  again; 
if  it  would  have  been  unfair  to  have  made  him  liable,  he 
would  not  have  been  so.'’  This  was  in  1804.  It  is,  however, 
to  be  observed,  that  as  Hodgson  had  not  paid  either,  this 
was  not  necessary  for  the  decision.  Tv/o  cases  of  Wa  ring  v, 
Favenck,  1  Camp.  85,  and  .Kvmer  v.  Smm_rcrop£(  1  Camp.  109, 
which  were  tried  before  Lord  E 1 lenbo rough  in  1807,  are 
generally  cited  on  this  subject^  without,  as  it  seems  to  us, 
paying  sufficient  attention  to  the  fact  that  Kenyon  L  Co., 
in  consequence  of  whose  insolvency  the  questions  arose,  were 
London  brokers,  not  commission  merchants.  .  .  In  every  case, 

therefore,  when  the  sale  is  to  a  broker,  the  vendor  knows 
that  there  is  or  ought  to  be  a  principal  between  whom  and 
himself  there  is  established  a  privity  of  contract,  and  whose 
security  he  has  in  addition  to  that  of  the  broker,  and  the 
principal  also  knows  that  the  vendor  is  aware  of  this  and  to 
some  extent  trusts  to  his  1  1  ab  i  1  i  t y .  '  Th  i  s  is,  therefore,  a 
very  different  kind  of  case  from  that  of  a  person  selling 
goods  to  a  person  whom  at  the  time  of  the  contract  he  sup¬ 
poses  to  be  a  principal.  .  . 

The  next  case  in  order  of  date  is  Thoms o n  v,  Daven  — 

P°  rt «  9  B ,  L  C ,  at  pp.  86  ,  88  ,  where  Lord  Tenterden,  in 

speaking  of  this  s  u  b  J  ec  t ,  s  ay  s  ;  "1  take  it  to  be  a  general 

rule,  that  if  a  person  sells  goods,  supposing  that  at  the 
time  of  the  -contract  he  is  dealing  with  a  principal,  but 
afterwards  discovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal  in  the  transaction,  bu^t  agent 
for  a  third  person,  though  he  may  in  the  meantime  have 
debited  the  agent  with  it,  he  may  afterwards  recover  the 
amount  from  the  real  principal;  subject,  however,  to  this 
qualification,  that  the  stale*  of  the  account  between  the 
principal  and  the  agent  is  not  altered  to  the  prejudice  of 
the  principal."  And  Bay  ley,  J.  says;  "Where  a  purchase  is 
made  by  the  agent,  the  agent,  does  not  of  necessity  so  con- 
;  ract  as  to  make  himself  personally  liable;  but  lie  may  do 

If  he  does  make  himself  personally  liable,  it  does  not 
follow  that  tlie  prim:  Inal  ma  v  not  he  liable  r»i.»e  mihtpri 

this  qualification,  that  the  principal  shall  not  be  pre¬ 
judiced  by  being  made  personally  liable,  if  the  Justice  of  the 
case  is  that  he  should  not  be  personally  liable.  If  the  prin¬ 
cipal  has  paid  the  agent,  or  if  the  state  of  the  accounts  be¬ 
tween  the  agent  here  and  the  principal  would  make  it  unjust 
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that  the  seller  should  call  on  the  principal,  the  fact  of  pay- 
aent,  or  such  a  state  of  accounts,  would  be  an  answer  to  the 
action  brought  by  the  seller  where  he  had  looked  to  the  res¬ 
ponsibility  of  the  agent," 

In  this  case,  as  In  Rai lton  v ,  Hodgson ,  4  Taunt,  at 
p,  576n,  the  f reshl y- di sco ve red  principal  had  not  paid  any 
one,  and  therefore  the  two  passages  above  in  italics  were  not 
necessary  parts  of  the  decision  though  they  are  weighty  author¬ 
ities  as  indicating  the  decided  opinion  of  two  Judges  of  great 
experience  in  commercial  cases,  ,  , 

On  the  other  hand,  it  is  stated  in  a  note  to  the 
third  edition  of  Paley’s  Principal  and  Agent,  p,  249n,,  that 
Mr,  Justice  James  Parke  was  amongst  those  who  did  not  ac¬ 
quiesce  in  the  decision  in  Thomson  v ,  Davenport ,  9  B,  &  C,78, 

It  is  not  said  on  what  authority  that  statement  proceeds,  and 
from  the  context  it  would  seem  that  his  dissent  was  rather 
from  the  extension  of  the  rule  by  which  the  principal  might  be 
charged  than  from  the  exception  to  that  rule.  But  in  Heald  v, 
Kenworthy,  10  Ex,  739,  745,  he  does,  as  it  seems  to  me,  ex¬ 
press  dissent  from  the  exceptions,  ,  ,  Parke  B,  lays  dov/n 

generally  that,  "if  a  person  orders  an  agent  to  make  a  pur¬ 
chase  for  him,  he  is  bound  to  see  that  the  agent  pays  the 
debt;  and  the  giving  the  agent  money  for  that  purpose  does  not 
amount  to  payment,  unless  the  agent  pays  it  accordingly," 

After  commenting  on  several  of  the  cases  already  referred  to, 
he  concludes:  "I  think  that  there  is  no  authority  for  saying 
that  a  pyment  made  to  the  agent  precludes  the  seller  from  re¬ 
covering  from  the  principal,  unless  it  appears  that  he  has 
induced  the  principal  to  believe  that  a  settlement  has  been 
made  with  the  agent,"  He  states  this  as  generally  true  wher¬ 
ever  a  principal  has  allowed  himself  to  be  made  a  party  to  a 
contract,  and  makes  no  exception  as  to  the  case  where  the 
other  side  made  the  contract  with  the  agent  believing  him  to 
be  principal,  and  continued  in  such  belief  until  after  the  pay¬ 
ment  was  made.  Ho  certainly  does  not  in  terms  say  that  there 
is  no  qualification  of  the  principle  he  lays  dov/n  when  appli¬ 
cable  to  such  a  case;  but  recollecting  how  careful  Parke,  B, 
always  was  to  lay  down  v/hat  he  thought  to  be  the  law  fully  and 
with  accuracy,  we  think  the  counsel  for  the  plaintiff  were 
justified  in  arguing  that  Parke,  B,  thought  the  exception  did 
not  exist.  And  this  is,  in  our  opinion,  a  weighty  authority 
in  favour  of  the  plaintiff's  contention,  more  especially  as 
Pollock  C.B.  assents  in  his  Judgment  to  the  remark  throv/n  out 
by  Parke  B,  during  the  argument,  and  afterwards  more  elabor¬ 
ately  stated  by  him  in  his  judgment.  An  d-- .  A1  de  rs  on  B„  in  his 

Judgment,  appears  entirely  to  assent  to  the  judgment  of  Parke  B, 

We  think  that  we  could  not,  without  straining  the 
evidence,  hold  in  this  case  that  the  plaintiff  had  induced 
the  defendants  to  believe  that  he  (the  plaintiff)  had  settled 
with  J,  L  0,  Ryder  at  the  time  when  the  defendants  paid  them. 

This  makes  it  necessary  to  determine  whether  we  agree 
in  what  we  think  was  the  opinion  of  Parke  B.,  acquiesced  in  by 
Pollock  C.B,  and  Alderson  B, 

We  think  that,  if  the  rigid  rule  thus  laid  down 
were  to  be  applied  to  those  who  were  only  discovered  to  be 
principals  after  they  had  fairly  paid  the  price  to  those 
whom  the  vendor  believed  to  be  the  principals,  and  to  whom 
alone  the  vendor  gave  credit,  it  would  produce  intolerable 
hardship.  It  may  be  said,  perhaps  truly,  this  is  the  conse¬ 
quences  of  that  which  might  originally  have  been  a  mistake,  in 
allowing  the  vendor  to  have  recourse  at  all  against  one  to 
whom  he  never  gave  credit,  and  that  we  ought  not  to  establish 
an  illogical  exception  in  order  to  cure  a  fault  in  a  rule. 
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But  we  find  an  exception  (more  or  less  extensively  expressed) 
always  mentioned  in  the  very  cases  that  lay  down  the  rule) 
and  without  deciding  anything  as  to  the  case  qt  a  broker,  who 
»  ✓owedly  acts  for.  a  principal  (though  not  necessarily  named), 
and  confining  ourselves  to  the  present  case,  which  is  one  in 
which,  to  borrow  Lord  Tenterden' s  phrase  in  Thomson  v,  Daven¬ 
port,  9  B,  &.  C,  at  p,  86,  the  plaintiff  sold  the  goods  to 
Ryder  &  Co,,  "supposing  at  the  time  of  the  contract  he  was  <=■ 
dealing  with  a  principal",  we  think  such  an  exception  is, 
established,  > 

We  wish  to  be  understood  as  expressing  no  opinion  as 
to  what  would  have  been  the  effect  of  the  state  of  the 
acoounts  between  the  parties  if  J.  L  O,  Ryder  had  been  in¬ 
debted  to  the  defendants  on  a  separate  account ,  so  as  to  give 
rise  to  a  set-off  or  mutual  credit  between,  them.  We  confine 
our  decision  to  the  case  where  the  defendants,  after  the  con¬ 
tract  was  made,  and  in  consequence  of  it,  bona  fide  and  with¬ 
out  moral  blame,  paid  J,  &  0,  Ryder  at  a  time  when  the  plain¬ 
tiff  still  gave  credit  to  J,  L  0,  Ryder,  and  knev;  of  no  one 
else,  Tfe  think  that  after  that  it  was  too  late  for  the 

plaintiff  to  come  upon  the  defendants, 

'  . 

’*•*«*'* 

On  this  ground  we,  make  the  rule  absolute  to  enter  the 
verdict  for  the  defendants. 


IRVINE  L  CO.  v,  WATSON  L  CO.  Court  of  Appeal.  1080, 

5  Q.B.D.  414. 

*•  '  .  ,  • 

k  . 

This  was  an  action  to  recover  the  price  of  certain 
casks  of  oil,  Bowen  J,  gave  Judgment  for  the  plaintiffs  and 
the  defendants  appealed, 

In  his  opinion  as  reported  in  5  Q.B.D,  at  p,  106-108, 
BOWEN  J,  said:  "It  is  obvious  that  when,  as  in  Armstrong  v, 
Stokes,  the  seller  deals  exclusively  with  the  agent  as  prin¬ 
cipal,  the  seller  sells  knowing,  if  his  buyer  turns  out  to 
have  a  principal  behind  him,  the  principal  will  have,  at  all 
events,  been  Justified  in  assuming,  as  the  fact  is,  that  the 
seller  deals  simply  with  the  agent.  The  principal  may  be 
expected  to  arrange  with  his  agent  on  that  basis.  If  before 
recourse  is  had  to  him  the  undisclosed  principal  has  put  his 
agent  in  funds  to  pay,  the  seller  cannot  afterwards  object 
that  the  undisclosed  principal,  who  had  a  right  to  suppose 
his  credit  was  not  looked  to  in  the  matter,  should  have  held 
his  hand.  The  case  is  altered  where  the  agent  when  buying 
states  that  he  has  a  principal,  whose  existence,  though  he 
does  not  name  him,  he  is  authorized  in  mentioning,  I  think 
that  the  liability  of  the  principal,  who  under  such  circum¬ 
stances  pays  his  agent,  to  pay  over  again  to  the  seller, 
must  depend  in  each  case  on  what  passes  between  the  seller 
and  the  agent  acting  within  the  scope  of  his  authority,  and 
on  the  precise  nature  of  the  contract  which  the  agent  has 
lawfully  made.  In  the  present  instance  the  plaintiffs  were 
informed  that  Conning  &  Co.  bought  as  agents,  and  that  they 
had  an  undisclosed  principal  in  the  transaction.  The  plain- 
tifs  sold  trusting  partly,  but  not  wholly,  to  the  credit  of 
the  agent,  for  in  fact  they  relied  on  the  credit  of  an  un¬ 
known  and  unnamed  principal,  to  the  disclosure  of  whose  name 
11 "  y  we  re  entitled  on  demand.  The  contract  was  for  cash  j  the 
P-  -  c  was,  Jf  not  received  before  delivery,  to  be  payable 
for  h  1th  upon  delivery.  The  essence  of  such  a  transaction 
t  the  seller  as  an  ultimate  resource  looks  to  the 
of  some  one  to  pay  him  if  the  agent  does  not.  Till 
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the  agent  falls  In  payment  the  seller  does  not  want  to  have 
recourse  to  this  additional  credit.  It  remains  in  the  back¬ 
ground!  but  if,  before  the  time  comes  for  payment,  or  be¬ 
fore,  on  non-payment  by  the  agent,  recourse  can  be  fairly 
had  to  the  principal  whoso  credit  still  remains  pledged,  the 
principal  can  pay  or  settle  his  account  with  his  own  agent, 
he  will  be  depriving  the  seller,  behind  the  seller’s  back, 
of  his  credit.  It  surely  must,  at  all  events,  be  the  law 

that  in  the  case  of  sale  of  goods  to  a  broker  the  principal 
known  or  unknown  cannot,  by  paying  or  settling  before  the 
time  of  payments  comes  with  his  own  agent,  relieve  himself 
from  responsibility  to  the  seller,  except  in  the  one  case 
where  exclusive  credit  was  given  by  the  seller  to  the  agent; 
but  may  the  payment  or  settlement  to  or  with-the  agent  be 
safely  made  in  such  a  case  after  the  day  of  payment  has 
arrived,  and  if  so,  within  what  time?  It  seems  to  me  that 
it  can  only  safely  be  made  if  a  delay  has  intervened  which 
may  reasonably  lead  the  principal  to  infer  that  the  seller 
no  longer  requires  to  look  to  the  principal’s  credit,  such  a 
delay  for  example  as  leads  to  the  inference  that  the  debt  is 
paid  by  the  agent,  or  to  the  inference  that  though  the  debt 
1 s  not  paid  the  seller  elects  to  abandon  his  recourse  to  the 
principal  and  to  look  to  the  agent  alone," 

The  defendants  appealed. 

BRAMWE1.L  L.J,  I  am  of  opinion  that  the  judgment  must 
be  affirmed.  The  facts  of  the  case  are  shortly  these:  The 
plaintiffs  sold  certain  casks  of  oil,  and  on  the  face  of 
the  contract  of  sale  Conning  appeared  as  the  purchaser.  But 
the  plaintiffs  knew  that  he  was  only  an  agent  buying  for 
principals,  for  he  told  them  so  at  the  time  of  the  sale; 
therefore  they  knew  that  they  had  a  right  against  somebody 
besides  Conning,  On  the  other  hand,  the  defendants  knew 
that  somebody  or  other  had  a  remedy  against  them,  for  they 
had  authorized  Conning,  who  was  an  ordinary  broker,  to  pledge 
their  credit,  and  the  invoice  specified  the  goods  to  have 
been  bought  "per  John  Conning",  Then,  that  being  so,  the 
defendants  paid  the  brokeri  and  the  question  is  whether  such 
payment  discharged  them  from  their  liability  to  the  plaintiffs, 
I  think  it  is  impossible  to  say  that  it  discharged  them,  un¬ 
less  they  were  misled  by  some  conduct  of  the  plaintiffs  into 
the  belief  that  the  broker  had  already  settled  with  the 
plaintiffs,  and  made  such  payment  in  consequence  of  such  be¬ 
lief,  But  it  is  contended  that  the  plaintiffs  here  did  mis¬ 
lead  the  defendants  into  such  belief  by  parting  with  the  pos¬ 
session  of  the  oil  to  Conning  without  getting  the  money.  The 
terms  of  the  contract  were  "cash  on  or  before  delivery", 
and  it  is  said  that  the  defendants  had  a  right  to  suppose  that 
the  sellers  would  not  deliver  unless  they  received  payment  of 
the  price  at  the  time  of  delivery,  I  do  not  think,  however, 
that  that  is  a  correct  view  of  the  case.  The  plaintiffs  had  a 
perfect  right  to  part  with  the  oil  to  the  broker  without  in¬ 
sisting  strictly  upon  their  rights  to  prepayment,  and  there  is, 
in  my  opinion,  nothing  in  the  facts  of  the  case  to  Justify  the 
defendants  in  believing  that  they  would  so  Insist,  No  doubt 
if  there  was  an  invariable  custom  in  the  trade  to  insist  on 
prepayment  where  the  terms  of  the  contract  entitled  the  seller 
to  it,  that  might  alter  the  matter;  and  in  such  case  non-in¬ 
sistence  on  prepayment  might  discharge  the  buyer  if  he  paid 
the  broker  on  the  faith  of  the  seller  already  having  been  paid. 
But  that  is  not  the  case  here;  the  evidence  before  Bowen  J, 
shows  that  there  is  no  invariable  custom  to  that  effect. 
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Apart  from  all  authorities,  then,  1  am  of  opinion  that 
the  defendants*  contention  Is  wrong,  and  upon  looking  at  the 

authorities,  I  do  not  think  that  any  of  them  are  in.  direct 
Conflict  with  that  opinion.  It  is  true  that  in  Thomson  v, 
Davenpo rt .  9  B,  &  C,  78,  both  Lord  Tenterden  and  Bayley  J,, 
suggest  in  the  widest  terms  that  a  seller  is  not  entitled  to 
sue  the  undisclosed  principal  on  discovering  him,  if  in  the 
meantime  the  state  of  account  between  the  principal  and  the 
agent  has  been  altered  to  the  prejudice  of  the  principal.  But 
it  is  impossible  to  construe  the  dicta  of  those  learned  Judges 
in  that  case  literally!  it  would  operate  most  unjustly  to  the 
vendor  if  he  did,  I  think  the  Judges  who  uttered  them  did  not 
intend  a  strictly  literal  interpretation  to  be  put  on  their 
words,  Bu.i-whe'bher  they  did  or  not,  the  opinioh  of  Parke  B, 
in  H  e  a 1 U  v ,  Ken wo  rthy ,  10  Ex,  739,  seems  to  me  preferabloj  it 

is  this,  that  "If  the  conduct  of  the  seller  would  make  it  Un** 
Just  for  him  to  call  upon  the  buyer  for  the  money,  as  for 

example,  where  the  principal  is  induced  by  the  conduct  of  the 
seller  to  pay  his  agent  the  money  on  the  faith  that  the  agent 
and  seller  have  come  to  a  settlement  on  the  matter,  or  if  any 
representation  to  that  effect  is  made  by  the  seller,  either 
by  words  or  conduct,  the  seller  cannot  afterwards  throw  off 
the  mask  and  sue  the  principal,"  That  is  in  my  Judgment  a 
much  more  accurate  statement  o  ^  l he  law.  But  then  the  defen¬ 
dants  rely  on  the  case  of  Armstrong  vc  Stokes,  L,R,  7  Q.B. 

Now  that  is  a  very  remarkable  case;  it  seems  to  have 
turned  in  some  measure  upon  the  peculiar  character  filled  by 
Messrs,  Ryder  as  commission  merchants.  The  court  seemed  to 
have  thought  it  would  be  unreasonable  to  hold  that  Messrs. 

Ryder  had  no  authority  to  receive  the  money,  I  think  upon  the 
facts  of  that  case  that  the  agents  would  have  been  entitled 
to  maintain  an  action  for  the  money  against  the  defendant, 
for  as  commission  merchants  they  were  not  ihere  agents  of  the 
buyer.  Moreover,  the  present  is  a  case  which  Blackburn  J. 
there  expressly  declines  to  decide.  He  expressly  draws  a 
distinction  between  a  case  in  which  as  in  A  rms  t  rong  v,  Stokes 
the  seller  at  the  time  of  the  sale  supposes  the  agent  to  be 
himself  a  principal,  and  gives  credit  to  him  alone,  and  one 
in  which,  as  here,  he  knows  that  the  person  with  whom  he  is 
dealing  has  a  principal  behind,  though  he  does  not  know  who 
that  principal  is. 

It  is  to  my  mind  certainly  difficult  to  understand  that 
distinction,  or  to  see  how  the  mere  fact  of  the  vendor  know¬ 
ing  or  not  knowing  that  the  agent  has  a  principal  behind  can 
effect  the  liability  of  that  principal.  I  should  certainly 
have  thought  that  his  liability  would  depend  upon  what  he 
himself  knew,  that  is  to  say,  whether  he  knew  that  the  vendor 
had  a  claim  against  him  and  would  look  to  him  for  payment  in 
the  agent’s  default.  But  it  is  sufficient  here  that  the  de¬ 
fendants  did  know  that  the  sellers  had  a  claim  against  them, 
unless  the  broker  had  already  paid  for  the  goods. 

In  this  view  of  the  case  it  is  unnecessary  to  consider 
further  question  raised  by  Mr,  Kennedy,  as  to  whether  a 
payment  on  a  general  running  account,  as  distinguished  from 
a  payment  specifically  appropriated  to  the  particular  pur- 
would  be  sufficient  to  bring  the  case  within  Lord 
Tunterden’s  qualification  of  the  general  rule. 

Baggal lay  and  Brett  L.JJ,  delivered  Judgments  to  the 

same  effect.] 

the  course  of  his  judgment  Brett  L.J,  said;  "if 
A  rms  t  rong  v.  S  t  o  k  e  s  arises  again,  we  reserve  to. 
j  a  tting  here,  the  right  of  reconsidering-it*,11  '  ~r'  J 
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^TXTRTIS  V,  WILL  I A  IAS  ON .  Queen’s  Bench.  1874.  L.R.  10  Q.B.-37. 

•  .  .  •  "  ‘  ;  ;  ;>• 

Dec  1  a  ra  1 1  on  for  goods  bargained  and  sold  and  delivered 
and  for  Interest  and  money  due  on  accounts  stated.  Plea 
never  Indebted.  Issue  thereon. 

At  the  trial  before  Qualn  J.  at  the  Winter  Assizes  at 
Liverpool,  a  verdict  was  entered  for  the  plaintiffs,  leave 

ho.log  reserved  to  the  defendants  to  move  to  enter  a  nonsuit, 

A  rule  was  accordingly  obtained  on  the  ground  that  the  plain¬ 
tiffs  had  not  elected  to  go  against  the  defendants,  but  had 
evicted  to  proceed  against  Boulton  the  agent, 

QUAIN  J.  This  was  an  action  to  recover  the  price  of 
gunpowder  bought  of  the  plaintiffs  by  one  Boulton  in  his  ov/n 
name,  but  in  reality  as  agent  for  the  defendants,  and  for  the 
purpose  of  being  used  in  a  mine  which  was  their  property. 

The  fact  of  the  agency  was  not  disclosed  at  the  time  of  the 
purchase,  but  it  afterwards  became  known  to  the  plaintiffs 
that  the  defendants  were  the  principals. 

After  the  plaintiffs  had  acquired  this  information, 
Boulton  having  filed  a  petition  for  the  liquidation  of  his 
estate,  an  affidavit  in  the  usual  form,  for  the  purpose  of 
proving  under  the  liquidation  for  the  price  of  the  power,  was 
made  by  a  clerk  of  the  plaintiffs,  treating  Boulton  as  their 
<",-?btor,  and  was  sent  by  post  to  Birmingham,  to  be  filed  in 
the  county  court  there,  in  which  the  proceedings  in  liqui¬ 
dation  were  carried  on. 

Almost  immediately  after  this  affidavit  had  been  posted 
the  plaintiffs*  attorneys,  being  apprehensive  that  a  claim 
against  Boulton's  apt  ate  might  prejudice  their  rig  Jits  as 
against  the  defendants,  despatched  a  telegram  to  their  agent 
at  Birmingham,  directing  him  not  to  file  the  affidavit.  The 
+elegram,  however,  was  too  late,  and  was  not  received  until 
after  the  affidavit  had  been  filedj  but  no  further  step  of 
any  kind  was  taken  by  the  plaintiffs  in  relation  to  the 
liquidation  proceedings,  nor  has  any  dividend  been  received 
by  them.  Shortly  after  the  affidavit  had  been  thus  filed 
this  action  was  commenced  against  the  defendants.  There  was 
no  evidence  whatever  that  after  the  fact  of  the  agency  had 
become  known  to  the  plaintiffs  the  state  of  the  accounts  be¬ 
tween  the  defendants  and  Boulton  had  been  in  any  way  altered 
to  the  prejudice  of  the  defendants!  and  the  sole  question 
raised  by  the  rule,  which  was  granted  to  set  aside  the  ver¬ 
dict  for  the  plaintiffs  and  enter  a  nonsuit  is,  whether,  under 
the  circumstances,  the  making  and  filing  of  the  affidavit  in 
bankruptcy  amounted,  in  point  of  law,  to  a  conclusive  elec¬ 
tion  by  the  plaintiffs  to  treat  Boulton  as  their  debtor,  so 
as  to  preclude  them  from  maintaining  this  action  against  his 
principals,  Wa  are  of  opinion  that  it  did  not.  There  can 
be  no  doubt  that  in  the  absence  of  any  alteration  of  the 
account  to  the  prejudice  of  the  principals,  the  plaintiffs, 
on  discovering  that  Boulton  was  merely  an  agent  for  the  de¬ 
fendants,  had  a  right  within  a  reasonable  time  ( Smethurst  v . 
Mitchell  .  1  E ,  L  E .  622)  to  elect  to  proceed  against  the  de¬ 

fendants:  Thomson  v.  Davenport ,  unless  in  the  meantime,  with 
full  knowledge  as  to  who  were  the  principals,  and  with  the 
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power  of  choosing  between  them  and  the  agent  ( Addison  v, 

Ganda sequl  and  Paterson  v.  Gandaaequi ) ,  they'had  distinctly 
and  unqustionably  elected  to  treat  the  agent  alone  as  their 
debtor.  Principals  and  agent  were  equally  liable  upon  the 
contract,  and  the  vendor  had  a  clear  option  as  to  which  of 
them  he  would  hold  responsible,  The  question  is,  What  is 
sufficient  to  constitute  a  binding  election  in  point  of  law? 
In  general  the  question  of  election  can  only  be  properly 
dealt  with  as  a  question  of  fact  for  the  Jury,  subject  to  the 
direction  of  t.he  presiding  Judge,  as  was  done  in  the  case  of 
Calder  v.  Dobell ;  but  there  may  no  doubt  be  cases  in  which 
the  act  of  the  contractee  in  regard  to  his  dealings  with  or 
proceeding  against  the  agent,  with  full  knowledge  of  the 
facts  and  freedom  of  choice,  may  be  such  as  to  preclude  him 
in  point  of  law  from  afterwards  resorting  to  the  principal. 
Whether  in  regard  to  proceedings  taken  against  the  agent  by 
action  at  law  anything  short  of  Judgment  and  satisfaction 
would  be  sufficient  to  exclude  resort  to  the  principal,  was 
the  point  raised  in  the  case  of  Priestly  v.  Fcrnle,  3  H,  L  C, 
97  7  ,  v/hich  was  cited  on  behalf  of  the  defendants.  There  an 
action  had  been  brought  in  the  Supreme  Court  of  Melbourne 

against  the  captain  of  a  ship  for  the  non-delivery  of  goods 
pursuant  to  a  bill  of  lading,  ir  which  the  plaintiff  re¬ 
covered  Judgment.  A  fresh  ac  ion  was  afterwards  brought 
upon  that  judgment  in  the  Courc  of  Exchequer  at  Westminster, 
and  upon  the  judgment  which  was  then  recovered  against  the 
defendant  (the  captain),  a  ca,  sa,  was  issued,  upon  which 
the  captain  was  arrested  and  detained  until  he  was  subse¬ 
quently  made  a  bankrupt  and  was  discharged  under  the  Bank¬ 
ruptcy  Acts,  An  action  was  then  brought  by  the  same  plain¬ 
tiff  for  the  same  breach  upon  the  bill  of  lading  against  the 
shipowner  (the  principal),  to  which  was  set  up,  by  way  of 
defence,  the  previous  proceedings  against  the  captain,  which 
were  relied  on  as  a  conclusive  election  in  point  of  law  to 
hold  the  captain  alone  responsible  and  discharge  the  ship- 
It  was  argued,  on  behalf  of  the  plaintiff  in  that 
case,  that  generally  resort  might  be'  had  to  the  principal  un¬ 
less  the  agent  had  been  so  dealt  with  as  to  render  such  a 
course  unjust,  and  that  as  far  as  legal  proceedings  against 
the  agent  were  concerned,  nothing  short  of  satisfaction  as  ■  ; 
well  as  recovery  of  Judgment  would  have  that  effect,  and  it 
was  pointed  out  that  the  discharge  of  the  captain  by  force  of 
the  bankrupt  law,  and  without  the  plaintiff's  consent,  did 
not  amount  to  satisfaction.  The  Court,  however,  there  held 
that  where  an  agent  who  has  made  a  contract  in  his  own  name 
has  been  sued  on  it  to  Judgment,  even  without  satisfaction, 
no  second  action  wo uld  be  maintainable  against  the  principal) 
but  it  is  clear,  from  the  language  used  by  Bramwell,  B.  in 
delivering  the  Judgment  of  the  Court,  that  whilst  it  was  con¬ 
sidered  that  Judgment  against  the  agent,  even  without  satis¬ 
faction,  would  constitute  a  conclusive  election,  yet  that  no 
legal  proceedings  short  of  Judgment  would  have  that  effect, 

distinctly  points  out  that  by  the  word  "sue"  he  means 
sue  to  Judgment".  If  the  facts  in  the  present  case  were 
r Imliar  to  those  in  Priestly  v,  Farnle,  we  should,  of  course, 
be  bound  by  the  decision  in  that  case  to  hold  that  "suing" 
the  principal  in  the  sense  in  which  the  word  "sue"  is  there 
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used,  would,  though  the  claim  remained  unsatisfied,  amount 
to  a  binding  election;  but  the  proca3dings  in  question  have 
little  analogy,  and  fall  very  far  short  of  what  occurred  in 
Priestly  v,  Fe  rn 1 e ,  There  two  successive  actions  had  been 
brought  against  the  captain,  one  abroad,  and  the  other  in  this 
country  without  any  intermediate  attempt,  so  far  as  appears, 
to  hold  the  shipowner  liable,  and  the  agent  (the  captain) 
had  been  actually  taken  in  execution.  Here,  however,  no 
action  was  ever  commenced  against  the  agent,  and  every  effort 
was  made  to  intercept  and  withhold  the  affidavit  in  bank¬ 
ruptcy  which  had  been  made,  as  it  would  seem,  without  due 
consideration  and  without  any  intention  whatever  to  discharge 
the  present  defendants  from  responsibility.  We  think  it 
would  be  going  much  too  far  to  hold  that  this  was  in  point  of 
law  a  binding  election  to  deal  with  the  agent  as  alone  liable, 
and  abandon  all  right  to  take  proceedings  against  his  prin¬ 
cipals,  It  might  possibly,  in  an  appropriate  case,  consti¬ 
tute  with  other  facts  some  evidence  of  election  to  be  sub¬ 
mitted  to  a  Jury;  but  we  cannot  regard  it  in  itself  as  a 
legal  bar  to  proceedings  against  the  defendants;  nor  is  there 
any  question  that,  if  at  liberty  to  sue  the  principal  at  all,  | 
the  action  was  brought  within  a  reasonable  time.  For  these 
reasons  we  are  of  opinion  that  the  rule  to  set  aside  the  ver¬ 
dict  and  enter  a  nonsuit  should  be  discharged.  ,  ' 


BRENNEN  L  SONS  LTD,  v,  THOMPSON  et  al.  Supreme  Court  of  Ontario, 
Appellate  Division.  1915.  33  O.L.R,  465. 

Levy  &.  Crerar  had,  as  partners,  built  a  number  of 
houses  and  had  employed  Thompson  to  do  the  lathing,  Thompson 
bought  laths  from  B,  &.  Sons,  who,  not  having  been  paid,  sued 
both  Thompson  and  Levy  &.  Crerar,  Against  Thompson  they  signed 
Judgment  by  default.  Levy  &.  Crerar  then  moved  to  have  the 
action  against  them  dismissed.  The  County  Court  Judge  made  an 
order  that  the  default  judgment  against  Thompson  be  set  aside 
and  that  B,  &.  Sons  be  allowed  to  amend  their  statement  of  claim 
and  writ  of  summons,  as  they  might  be  advised,  within  one  week. 
Levy  &.  Crerar  appealed, 

RIDDELL  J,  ...  It  is  quite  clear  from  the  pleadings 
and  statements  before  us  that  the  real  claim  of  the  plaintiffs 
is  this;  '"We  sold  lath  to  Thompson;  we  do  not  know  whether  the 
other  defendants  are  undisclosed  principals;  if  they  are,  we 
claim  Judgment  against  them;  and,  to  enable  us  to  obtain  that 
judgment,  we  asked  to  have  the  default  judgment  set  aside;  but, 
if  they  are  not,  we  want  Judgment  (already  had)  against  Thomp¬ 
son,  " 


There  are  two  common  cases  in  transactions  of  this 
kind;  and  much  confusion,  reaching  into  the  cases  and  occasion¬ 
ing  no  little  inaccuracy  of  statement,  has  arisen  from  the 
want  of  careful  distinction  between  the  principles  upon  which 
is  based,  in  the  two  cases,  the  refusal  of  the  Court  to  grant 
more  than  one  Judgment, 

The  first  case  is  this:  A,  representing  himself,  ex¬ 
pressly  or  by  implication  as  the  agent  of  B,  buys  from  C  goods 
in  the  name  of  and  ostensibly  for  B;  the  goods  are  "bargained 
and  sold"  to  B,  and  credit  is  given  to  B,  Payment  being  de¬ 
manded,  B  may  acknowledge  or  ratify  the  agency  of  A;  if  so, 
cadlt  quaes  1 1 o ,  no  action  lies  against  A;  C  must  fight  it  out 
with  B , 
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Or  B  may  deny  the  agency  of  A,  then  C  may  Cl)  aua 
B,  on  the  contract,  in  which  case  he  will  succeed  only  if  he 
prove  A  *  s  agency,  or  (2)  sue  A,  not  on  the  con t rac t  —  —  f o r  the 
goods  were  not  sold  to  him— —but  on  the  implied  contract  that 
he  had  authority  to  act  for  B,  The  action  may  indeed  be  laid 
in  tort  for  fraud,  In  this  case  he  will  succeed  only  if  he 
falls  to  prove  A’s  agency.  The  causes  of  action  are  wholly 
different.  The  one  is  on«  the  contract  for  "goods  bargained 
and  sold,  goods  sold  and  delivered",  and  would,  in  the  old 
practice^  be  sued  for  on  the  "common  counts".  The  other  is  on 
a  different  contract  (or  on  a  tort),  and  would  have  .been  the 
subject  of  a  special  count.  As  they  are  different,  the  Judg¬ 
ment  on  one  does  not  merge  the  otherj  if  and  when  the  one 
t  ran  alt  1 n  rem  ju  dice  tern ,  the  other  Is  wholly  unaffected.  It 
is  not  on  the  principle  of  merger  that  the  Court  would  not 
allow  a  judgment  against  both,  but  on  the  principle  that  the 
Court  oould  not  allow  a  pidjatif  fi  Jo  hate  t  J  Udgmonti  baaed 
on  two  contradictory  and  incohaiatent  seta  of  facta,  Acoop* 
dingly,  if  the  plaintiff  au«d  tho  ostensible  agent*  ho  could 

succeed  only  if  the  agent  had  no  authority,  and  therefore 
there  was  no  contract  with  the  alleged  principal;  then,  if 
judgment  were  obtained  against  the  agent,  the  Court  could 
not  allow  a  judgment  against  the  principal.  The  cause  of 
action,  if  any,  against  the  principal,  however,  is  not 
merged,  non  t  rans 1 v 1 t  1 n  rem  Judlcateft;  there  is  no  reason 
why  an  action  should  not  be  brought  upon  it;  but,  before 
any  Judgment  can  be  had  on  it,  the  former  Judgment  must  be 
got  out  of  the  way,  A1 legans  contrarla  non  eat  aud iendus . 

Such  was  the  case  in  Parti ngton  v.  Hawthorne,  52  J.P, 
807,  Miss  Hawthorne  was  the  lessee  of  the  Princess’s 
Theatre,  One  Kelly,  representing  himself  as  acting  for  the 
Princess’s  Theatre,  ordered  some  goods  for  the  theatre  from 
the  plaintiff,  "The  goods  were  sold  and  delivered  to,  and 
were  debited  against,  the  Princess’s  Theatre,"  They  were 
sold  on  the  credit  of  the  theatre,  and  Miss  Hawthorne  did 
not  deny  receipt  of  them.  For  some  reason  which  does  not 
appear,  Kelly  was  sued;  on  default,  Judgment  was  signed 
against  him.  This,  of  course,  was  necessarily  on  the  hy¬ 
pothesis  tli at  he  had  not  the  authority  to  act.  for  the  lessee. 
The  lessee  was  then  sued,  as  she  might  well  be.  Any  cause 
of  action  against  her  had  not  been  merged.  The  Master  gave 
her  unconditional  leave  to  defend.  Sir  James  Hannen  varied 
that  order  by  giving  her  leave  to  defend  on  payment  of  the 
amount  into  Court,  The  defendant  appealed,  and  then  the 
pi'a intiff  had  the  Kelly  Judgment  set  aside.  The  Divisional 
Court,  Pollock  B.,  and  Manisty  J,,  upheld  Sir  James  Mannen’s 
order;  Pollock  B,  on  tho  ground  that  the  action  against 
Kelly  was  obviously  a  mistaken  proceeding,  and  should  from 
the  first  have  been  against  Miss  Hawthorne  (that  is,  Kelly 
was  not,  and  Miss  Hawthorne  was,  the  Princess’s  Theatre), 
Manisty  J,,  says  that  she  did  not  deny  the  receipt  of  the 
goods  which  were  sold  and  delivered  to  and  were  debited  to 
the  Princess’s  Theatre  although  ordered  by  Kelly, 

This  case  is  wholly  intelligible  and  undoubted  law, 
on  the  principles  I  have  laid  down.  The  judgment  against 
Kelly  rested  on  the  claim  that  he  had  no  right  to  buy  for 
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the  Princass'a  Theatre  unless  he  (1)  was  the  Princess’s 
Theatre  himself,  or  (2)  was  authorised  to  buy  for  the  person 
who  was  the  Princess’s  Theatre,  The  action  against  Miss 
Hawthorne  rested  upon  the  facts  that  (1)  she  was  the  Prin¬ 
cess’s  Theatre,  and  (2)  Kelly  was  authorised  to  buy  for  the 
theatre*  These  two  sets  of  facts  were  wholly  inconsistent, 
and  the  Court  could  not  permit  the  plaintiff  to  have  Judg¬ 
ment  on  both  hypotheses.  But  there  was  no  merger  of  the 
claim  against  Miss  Hawthorne,  and  once  the  Judgment  against 
Kelly  was  out  of  the  way,  the  action  against  her  could  pro¬ 
ceed*  That  this  obstacle  to  an  action  against-  Miss  Haw¬ 
thorne  did  not  need  to  be  removed  before  action  brought,  is 
certain.  It  will  be  sufficient  to  refer  to  Re  Harper  and 
Township  of  East  Flamborough  (1914) **,'  3  2  0,L*R,  490,  and 

cases  there  cited* 

Instead  of  suing  either  the  alleged  principal  and 
ostensible  agent  separately,  (3)  both  may  be  sued  in  one 
action.  But  the  causes  of  action  are  still  distinct  against 
the  principal,  for  "goods  sold  and  delivered"  against  the 
agent,  on  a  special  count  in  contract  or  tort.  If  at  the 
trial ^the  agency  is  established,  the  plaintiff  will  have 
Judgment  against  the  principal  —  if  not,  against  the  agent. 

He  has  no  choice;  no  question  of  election  arises;  he  must 
\. take  the  Judgment  the  facts  Justify, 

The  other  case,  which  has  an  outward  resemblance  but 
is  different  in  principle  is  this.  A  goes  to  C  and  buys 
goods  ostensibly  for  himself.  Credit  is  given  to  him,  C 
then  discovers  (as  he  believes)  that  B  is  the  real  pur¬ 
chaser,  and  A  only  an  agent  for  his  undisclosed  principal, 

B.  C  (1)  may  sue  A,  and  will  succeed  if  he  proves  the  sale 
only;  or  (2)  may  sue  B,  when  he  will  succeed  if  he  proves 

A's  agency.  In  either  case  the  action  is  the  same,  for 
"goods  bargained  and  sold  and  sold  and  delivered";  there  is 
only  one  cause  of  action,  the  one  contract;  a  contract  to 
which  C  is  one  party  and  either  B  or  A  (at  C’s  option)  the 
other.  If  he  take  judgment  against  either,  the  contract 
t  rans  i  t  in  rem  judicatem  and  is  merged,  gone.?  He  cannot 
thereafter  say  that  the  contract  is  in  existence.  Nor  can 
he,  having  taken  a  Judgment  against  one,  revive  against  the 
other  the  dead  contract;  it  stays  dead.  There  is  indeed  no 
objection  to  suing  the  agent  and  principal  in  separate  actions 
it  is  not  the  writ  which  merges  the  contract,  but  the  judg¬ 
ment;  and,  so  long  as  the  plaintiff  stops  short  of  a  judgment, 
he  can  proceed  safely  with  the  other  action. 

The  plaintiff  may  accordingly  sue  both  in  one 
action;  but  here,  differing  from  the  case  first  put,  the 
cause  of  action  is  one  and  only  one,  and  it  is  for  that 
reason  that  he  can  have  only  one  judgment.  If,  at  the  trial, 
he  prove  that  B  is  in  reality  the  principal,  he  may  take  Judg¬ 
ment  against  B,  but  he  has  the  choice  or  an  "election",  never¬ 
theless,  to  take  it  against  A,  the  agent  and  actual  purchaser. 
If  he  elect  to  take  the  Judgment  against  A ,  transit  i n  rem 
j  ud i cat  em .  and  he  cannot  get  Judgment  against  B.  In  like 
manner,  he  cannot  take  Judgment  against  B  and  then  get  Judg¬ 
ment  against  A.  One  or  other,  but  not  both,  is  the  party  to 
the  one  and  only  contract  upon  which  he  has  sued. 

The  law  has  so  recently  been  discussed  by  the  Court 
in  Campbell  Flour  Mills  Co*  Limited  v.  Bowes .  32  O.L.ft,  270, 
and  it  is  unnecessary  to  say  more  on  this  point. 
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The  present  case  Is  the  case  of  an  alleged  undis¬ 
closed  principal,  and  it  is  quite  clear  that,  where  the  agent 
has  been  sued  and  judgment  taken  against  the  alleged  agent, 
this  operates  as  a  bar  to  the  prosecution  of  the  action  against 
the  principal,  even  if  the  Judgment  be  by  default;  Morel 
Brothers  It  Co,  Limited  v .  Earl  of  Westmoreland ,  [1903]  1  K  ,  B  , 

64,  [1904]  A.C.  11;  see  especially  p.  14;  F  rench  v.  Howie, 
[1905]  2  K.B.  580,  [1906]  2  K.B.  674;  Cross  and  Co.  v.  Matthews 
and  Wallace ,  91  L.T.R.  500,  117  L.T.  Jour,  220, 

The  cause  of  action  having  passed  into  a  Judgment, 
t  rans i t  1 n  rem  judicatem,  and  this  Judgment  cannot  be  set  aside 
without  the  consent  of  the  principal,  "There  cannot  be  more 
than  one  Judgment  on  one  entire  contract,"  See  especially 
McLeod  v,  Power,[  1 8  9  8  3  2  Ch.  29  5;  Hammond  v,  Schofield,  [l89l] 

1  Q.B.  453;  In  re  Hodgson  (1885),  31  Ch.D,  177,  ...  I  am  of 

opinion  that  the  County  Court  Judge  should  have  acceded  to  the 
defendants'  motion,  and  dismissed  the  action  as  against  them 
with  costs.  ,  .  The  Judgment  against  Thompson  to  stand. 

DES ROSTERS  v.  THE  KING .  Supreme  Court  of  Canada.  1920, 

60  S , C. R.  105 . 

Appeal  from  the  decisi  n  of  the  Exchequer  Court  of 
Canada  dismissing  the  petition  of  right  of  the  appellant. 

The  appellant  sold  bay  to  one  McDonnell  and  sued  him 
for  the  recovery  of  the  purchase  price.  During  the  trial, 
McDonnal 1  declared  that  he  had  bought  the  bay  on  behalf  of  the 
Imperial  Government,  The  appellant  obtained  judgment  against 
McDonnell.  Later  on  the  appellant  discovered  sufficient 
facts  to  establish  that  McDonnell  had  bought  hay  as  agent  of 
the  Crown  on  behalf  of  the  Dominion  of  Canada.  The  appellant 
then  filed  a  petition  of  right  against  the  Crown  before  the 
Exchequer  Court  of  Canada,  which  was  dismissed. 

' NL1N  J.  ,  .  .  The  sole  question  raised  by  the  d  e  - 

nce  in  this  action  which  might  properly  be  disposed  of  before 
'he  trial,  under  R.  126  of  the  Exchequer  Court,  is  who t her 
under  the  Civil  Code  of  Quebec  the  mere  recovery  in  the  courts 

of  that  province  of  Judgment  on  a  contract  against  an  agent, 
who  had  entered  into  it  in  his  own  nam^,  debars  the  plain¬ 
tiff's  right  of  recovery  against  the  principal.  Following 
Priestly  v.  Fern le  and  Kendall  v.  Haml  lton .  Mr,  Justice 
Audette  has  held  that  it  does.  With, deference,  in  applying 
these  authorities  the  learned  Judge  would  seem  to  have 
attributed  to  the  Quebec  Judgment  obtained  by  the  plaintiff 
against  the  agent,  McDonnell,  consequences  dependent  in 
English  law  upon  views  held  with  regard  to  the  nature  of  the 
liability  of  the  principal  and  the  agent  in  such  cases  and 
the  effect  of  a  Judgment  upon  the  contract  sued  upon  which 
do  not  obtain  in  the  Quebec  system  of  Jurisprudence,  ,  , 

In  English  law  the  liability  of  the  principal  and  the 
agent  in  a  case  such  as  that  at  bar  is  alternative.  The 
contract  being  one  and  entire  creates  but  a  single  debt 
(though  not  a  single  cause  of  action  as  in  the  case  of  a  Joint 
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liability  since,  in  addition  to  the  facts  constituting  the 
cause  of  action  against  the  agent,  his  authority  from  the 
principal  must  be  proved  as  part  of  the  cause  of  action 
against  the  latter,  Cooke  v.  Gill),  on  which  but  one  of  the 
two  may  be  held  liable  as  principal.  Yet  the  agent,  having 
contracted  in  his  own  name,  is  bound  as  a  principal;  and 
the  undisclosed  principal,  is  likewise  bound  because  the  agent 
•  in  fact  acted  by  his  authority.  But  both  cannot  be  liable 
-as  principals  simultaneously  and  Jointly,  Imposing  the 
status  of  principal  on  the  former  involves  according  that  of 
agent  to  the  latter.  The  agent  as  such  is  not  liable.,-.  Cof- 
relatively,  treating  the  latter  as  principal  involves  a  re¬ 
jection  of  his  agency,  and  by  implication  a  relinquishment 
of  any  claim  against  the  real  principal ,  Either  may  be  pur¬ 
sued  (  no  t  bo  th . 

The  conclusive  operation  of  a  judgment  against  -the 
agent  to  debar  the  recourse  against  the  principal,  though 
often  referred  to — and  with  high  authority--as  the  conse¬ 
quence  of  a  irrevocable  election  of  remedies  (1  Hals.  L.  of 
E.  No.  445;  7  Ibid.  No,  937;  Morel  Pros,  &.  Co .  v.  Vie  s  t  mo  re¬ 

land  ),  depends  rather  upon  the  doctrine  of  English  law  that 
the  single  debt  arising  out  of  the  contract  has  been  merged 
,  in  the  Judgment — transit  i n  rem  judicatem--as  Lord  Cairns 
points  out  in  Kendal  1  v0  H am i 1 t on  and  Vaug han- Wi 1 1 i ams  L,J, 
i n  Hammond  v .  Schof lei d .  See  too  Sul 1  Ivan  v „  Sullivan ,  and 
13  Hals.  L.  of  E.  No.  470  in  fine.  Although  the  application 
of  the  doctrine  of  election  is  readily  defensible  where,  as 
here,  the  principal  is  known  as  such  to  the  plaintiff  be¬ 
fore  he  takes  his  Judgment  against  the  agent,  it  is  not  so 
where  that  knowledge  is  lacking;  and  yet  the  Judgment  is  then 
equally  conclusive  in  its  effect.  Kendall  v0  Hami 1  ton .  A 
man  can  scarcely  be'  held  to  have  elected  between  two  reme¬ 
dies  of  the  existence  of  one  of  which  he  is  in  fact  ignorant 
and  is  not  presumed  in  law  to  be  cognizant.  .  ,  But  the  con¬ 

clusive  character  of!  a  judgment  against  one  of  the  two 
parties  alternatively  liable  for  a  single  debt,  which  like¬ 
wise  extends  to  the  case  of  Joint  liability  as  understood  in 
English  law,  King  v,  Hoare ,  approved  in  Kendal  1  v,  Hamilton, 
is  not  found  in  a  judgment  against  one  of  two  debtors  who 
are  liable  severally,  or  Jointly  and  severally,  since  here 
there  are  two  debts  and  the  Judgment  on  one  is  no  bar  to  an 
action  on  the  other,  Lechmere  v .  Fletcher ,  I s aac  L  Son  v . 
Salbsteln,  Nothing  but  satisfaction  or  release  will  extin¬ 
guish  a  debt  which  has  not  passed  into  Judgment, 

Nov/  under  the  Quebec  Civil  Code  the  principal  and  the 
agent  who  has  contracted  in  his  own  name  sebm  to  be 
severally  liable  as  an  English  lawyer  understands  that  phrase; 
and  the  merger  implied  in  the  maxim  transit  1 n  rem  judicatem, 
as  understood  in  English  law,  has  no  application  in  the 
legal  system  of  that  province.  .  .  (After  considering  the  law 

of  Quebec),  It  is  therefore  abundantly  clear  that  in  Quebec 
there  is  no  merger  of  the  debt  in  the  Judgment  such  as  takes 
place  under  English  law,  .  .  I  am  for  those  reasons  of  the 
opinion  that  English  decisions  holding  that  a  Judgment 

against  the  agent  who  has  contracted  in  his  own  name  debars 
recovery  against  the  principal  are  not  in  point  and  that  the 
defence  denying  the  right  of  the  plaintiff  to  proceed  against! 
the  defendant  as  mandator  under  Art,  1727  C.C,  expressly  pre¬ 
served  by  Art.  1716  C.C,  is  not  good  in  law,  .  I  would  alloi 
the  appeal  with  costs  here  and  in  the  Exchequer  Court, 


Chapter  2:  A's  Liability  to  T 


OWEN  v.  GOOCH.  Ifini  PrlJua.  1797.  2  Emp.  667. 

—  A—  >  ^  ► 

The  plaintiff  was  a  pap«i  **-fean#b  r  ;  tf4<r  the  action  was 

brought  to  recover  a  sum  of  money  for  work  done  for  the  de¬ 
fendant  In  the  course  of  the  plaintiff’s  business.  He  proved 
the  order  given  for  the  paper  by  the  defendant,  and  the  work 
The  defence  relied  upon  was  that,  though  the  work  had 
been  ordered  by  the  defendant,  yet  that  it  had  not  been 
ordered  for  himself,  but  for  a  person  of  the  name  of  Tippell, 
and  had  been  done  at  Tippell's  house  and  that  the  plaintiff 
at  the  time  of  the  order  was  informed  that  the  work  was  on 
Tippell's  account.  Defendant  having  given  notice  to  produce 
the  plaintiff's  book,  on  being  inspected,  the  entry  was  "Mr. 
Tippell  by  the  order  of  Gooch." 

The  plaintiff  contended  that  the  name  of  Tippell 
being  prefixed  to  the  order  was  by  no  means  a  proof  that  the 
credit  was  given  to  him,  but  was  merely  identifying  the  order; 
that  Tippell  might  be  a  person  totally  unknown  to  the  plain¬ 
tiff,  but  to  whom  Gooch  the  tn  fendant  was  certainly  known,  so 
that  the  goods  must  be  deemei  \.o  be  ordered  on  Gooch's  credit 
and  he  be  liable.  For  the  defendant  it  was  insisted  that 
Gooch  by  the  order  appeared  to  be  only  the  agent,  and  the 
goods  to  have  been  furnished  on  Tippell's  account, 

LORD  KENYON.  The  goods  are  ordered  by  Gooch,  but 
at  the  time  it  is  not  pretended  that  they  were  for  his  own 
use;  they  were  ordered  for  Tippell,  and  the  entry  (in  Owen's 
book)  is  made  in  his  name.  We  must  keep  distinct  the  cases 
of  orders  given  by  the  parties  themselves,  and  by  others  as 
their  agents.  If  the  mere  act  of  ordering  goods  was  to  make 

the  party  who  ordered  them  liable,  no  man  could  give  an  order 

for  a  friend  in  the  country,  who  might  request  him  to  do  it, 
without  risk  to  himself.  If  a  party  orders  goods  from  a 
tradesman,  though  in  fact  they  are  for  another,  if  the  trades¬ 
man  wad  not  informed  at  the  time  that  they  were  for  the  use 
of  another,  he  who  ordered  them  is  certainly  liable,  for  the 

tradesman  must  be  presumed  to  haveN looked  to  his  credit  only. 

So  if  they  were  ordered  for  another  person,  and  the  tradesman 
refuses  to  deliver  to  such  person's  credit,  but  to  his  credit 
only  who  orders  them,  there  is  then  no  pretext  for  charging 
such  third  person;  or  if  goods  are  ordered  to  be  delivered 
on  account  of  another,  and  after  delivery  the  person  who 
gave  the  order  refuses  to  inform  the  tradesman  who  the  person 
is,  in  order  that  he  may  sue  him,  under  such  circumstances  he 
is  himself  liable.  But  wherever  an  order  is  given  by  one 
person  for  another,  and  he  informs  the  tradesman  who  that 
person  is  for  whose  use  the  goods  are  ordered,  he  thereby 
declares  himself  to  be  merely  an  agent,  and  there  is  no  foun¬ 
dation  for  holding  him  to  be  liable....  In  this  case...  I 
think  there  is  no  colour  for  making  Gooch  the  debtor. 

The  plaintiff  was  non-suited. 

["No  rule  of  law  is  better  ascertained  or  stands 
upon  a  stronger  foundation  than  this:  that  where  an  agent 

es  his  principal,  the  principal  is  responsible  but  not  the 
t*g  'nt;  but  for  the  application  of  that  rule,  the  agent  must 
name  t.ie  principal  as  the  person  to  be  responsible."  Lord 
Ex.p.  Hortop  (1806),  12  Ves.  349,  352. 
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So  also  If  an  agent  contracts  on  behalf  of  a  named 
principal  he  will  be  unable  to  sue  the  third  party.  Fairly 
v.  Fenton  (1870),  L.R.  5  Ex. 169.  An  agent  may  sue  ’ 

not  because  he  has  contracted  personally,  but,  as  n 
of  an  auctioneer  (Williams  v.  Millington  (1788),  1  Ml.  > 

where  he  is  held  to  have  a  special  property  in  or  lien  on 
subject-matter  of  the  contract.] 


GADD  v.  HOUGHTON.  Court  of  Appeal.  1876.  1  Ex.D.  357. 

This  was  an  action  for  non-delivery  of  oranges  sold 
by  the  defendants  to  the  plaintiff.  At  the  trial  before 
Pollock  B.  at  the  Liverpool  spring  assizesK  1875  ,  the  follow¬ 
ing  facts  were  proved:  The  plaintiff,  a  fruit  merchant  in 

Liverpool,  having  had  some  communication  with  the  defendants, 
who  were  fruit  brokers  in  Liverpool,  as  to  the  purchase  of 
oranges  with  the  brand  of  James  Morand  &.  Co, ,  wrote  to  the  de¬ 
fendants  on  the  4th  of  November,  1874,  as  follows:  "Please 
telegraph  out  an  order  on  my  account  for  2,000  cases  Valencia 
oranges  (all  420s)  of  the  brand  James  Morand  &  Co.  Shipment 
from  commencement  of  season  to  not  later  than  the  7th  of 
December  next,  at  12s.9d.  per  case,  f.o.b."  The  defendants 
accordingly  telegraphed  to  James  Morand  &.  Co.  at  Valencia,  in 
Spain,  that  they  had  this  offer,  and  having  on  the  7th  of 
November  received  a  reply  by  telegram  from  Morand  &.  Co,  that 
they  accepted  the  offer,  the  defendants,  on  the  9th  of  Novem¬ 
ber,  wrote  to  the  plaintiff  as  follows:  "Mr.  George  Gadd.  We 
have  this  day  sold  to  you  on  account  of  James  Morand  L  Co., 
Valencia,  2,000  Valencia  oranges  (all  420s)  of  the  brand 
'James  Morand  &  Co.',  at  12s.9d.  per  case,  free  on  board. 

Shipment  from  commencement  of  season,  to  not  later  than  7th  of 
December  next.  Payment  as  usual.  J.  C„  Houghton  L  Co."  The 
contract  not  having  been  performed,  the  plaintiff  brought 
this  action.  The  defendants'  counsel  contended  that  upon  this 
contract  Morand  &  Co.  and  not  the  defendants,  were  liable, 
and  they  called  several  brokers  and  other  witnesses,  who  gave 
evidence  of  usage  in  Liverpool  as  to  the  non- 1 i ab i 1 i t y  of 
brokers  upon  contracts  in  the  present  form,  but  the  evidence 
became  immaterial  in  the  view  taken  of  the  contract  by  the 
Court  of  Appeal.  A  verdict  was  then  entered  for  the  defendants, 
with  leave  to  the  plaintiff  to  move  to  enter  it  for  him,  on 
the  ground  that  the  defendants  were  personally  liable  on  the 
contract,  the  damages,  if  any,  to  be  settled  by  a  referee. 

An  order  nisi  having  been  obtained  accordingly,  was, 
after  argument  on  the  11th  of  January,  1876,  made  absolute  by 
the  Exchequer  Division  (Kelly  C.B.,  Pollock  and  Huddleston,  BB.), 
on  the  ground  that  the  case  was  undistinguishable  from  Palce  v. 
Walker,  L.R.  5  Ex.  173.  From  this  decision  the  defendants 
appealed. 

JAMfcS  L.J.  I  think  the  judgment  of  the  Exchequer 
Division  ought  to  be  reversed.  .  .  The  ratio  dec ldendl  in 

Palce  v.  Walker  was  that,  having  regard  to  the  contract  and 
all  the  circumstances  of  the  case,  the  words  "as  agents"  must 
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be  considered  as  merely  describing  or  intimating  the  fact  that 
he  defendants  were  agents,  and  did  not  amount  to  a  statement 
that  they  were  making  a  bargain  "on  account  of"  another  person. 

Those  are  the  very  words  used  in  the  present  case.  When  a  man 
says  that  he  is  making  a  contract  "on  account  of"  some  one  else, 
it  seems  to  me  that  he  uses  the  very  strongest  terms  the  English 
language  affords  to  show  that  he  is  not  binding  himself,  but  is 
binding  his  principal.  As  to  Pa  1 c e  v.  'Walke r .  I  cannot  con¬ 
ceive  that  the  words  "as  agents"  can  be  properly  understood  as 
implying  merely  a  description.  The  word  "as"  seems  to  exclude 
that  idea.  If  that  case  were  now  before  me,  I  should  hold  the 
words  "as  agents"  in  that  case  had  the  same  effect'  as  the 
words  "on  account  of"  in  the  present  case,  and  that  the  de¬ 
cision  in  that  case  ought  not  to  stand.  I  do  not  dissent  from 
the  principle  that  a  man  does  not  relieve  himself  from  lia¬ 
bility  upon  a  contract  by  using  words  which  are  intended  to  be 
merely  words  of  description,  but  I  do  not  think  the  words  "as 
agents"  were  words  of  description. 

ME  LL  IS  H  L.J.  ...  When  a  man  signs  a  contract  in  his 
own  name  he'  is  prima  facie  a  contracting  party  and  liable,  and 
there  must  be  something  very  strong  on  the  face  of  the  instru¬ 
ment  to  show  that  the  liability  uoes  not  attach  to  him.  But 
if  there  are  plain  words  to  show  '  *it  he  is  contracting  on  be¬ 
half  of  somebody  else,  why  are  we  not  to  give  effect  to  them? 

I  can  see  no  difference  between  a  man  writing  "I,  A.B.,  as 

agent  for  C.D.,  have  sold  to  you"  and  signing  "A.B.  for  C.D. 

.he  seller."  When  the  signature  comes  at  the  end  you  apply 
it  to  everything  that  occurs  throughput  the  contract.  If 
all  that  appears  is  that  the  agent  has  been  making  a  con¬ 
tract  on  behalf  of  some  other  person,  it  seems  to  me  to 
ollow  of  necessity  that  that  other  person  is  the  person 
liable.  This  is  one  of  the  simplest  possible  cases.  How 
can  the  words,  "on  account  of  Morand  L  Co."  be  inserted 
rely  as  a  description?  The  words  mean  that  Morand  L  Co. 
re  the  people  who  have  sold.  It  follows  that  the  persons 
who  have  signed  are  merely  the  brokers  and  are  not  liable. 

Judgment  reversed  and  rule  discharged. 

CBaggally,  Quain  and  Archibald  JJ.  concurred.] 


THE  SWAN.  [1968]  1  Lloyd’s  Rep.  5 

-  *j 

JUDGMENT  •! 

Mr.  Justice  BRANDON :  The  Court  has  j 
before  it  two  actions  brought  by  two  j 
different  ship-repairing  companies  tos 
recover  the,  cost  of  work  done  by  them  on 
the  motor  fishing  vessel  Swan.  The  two 
actions  arise  out  of  closely  related  facts' 
and  raise  substantially  the  same  questions 
for  deck  .on.  They  have  accordingly,  by 
consent  of  the  three  parties  concerned, 
been  tried  at  the  same  time  and  on  the 
same  evidence. 

The  plaintiffs  in  the  first  action,  Folio 
41,  are  Bridges  &  Salmon,  Ltd.,  boat  j 
builders  and  repairers,  of  Grimsby.  I  shall  J 
call  them  the  first  plaintiffs.  ’ 

The  plaintiffs  in  the  second  action,  Folia 
79,  are  Marine  Diesel  Service  (Grimsby), 
Ltd.,  marine  engineers  and  marine  engine 
repairers,  also  of  Grimsby.  I  shall  call 
them  the  second  plaintiffs.  | 

The  defendant  in  both  actions  is 
described  as  the  owner  of  the  Swan,  the 
actions  being  brought  in  rem  against  the 
vessel  under  Sect.  1  (1)  (m)  and  («),  and 
Sect.  3  (4)  (a),  of  the  Administration  of 
Justice  Act,  1956.  The  defendant  has 
appeared  in,  and  defended,  both  actions,  i 
ITis  name  is  Mr.  J.  T  Rodger.  I  shall] 
call  him  the  defendant.  M 
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The  defendant  does  not  dispute  that  he 
made  the  relevant  repair  contracts  with  thei 
first  and  second  plaintiffs,  or  that  the  work 
claimed  for  was  done.  It  has  further  beetf 
agreed,  without  prejudice  to  liability,  thaf 
the  fair  price  of  the  work  done  by  the 
first  plaintiffs  is  £740,  which  is  a  little  less 
than  the  amount  claimed,  and  of  the  work 
done  by  the  second  plaintiffs  £745  4s.  7d^ 
which  is  the  same  as  the  amount  claimed. 

The  sole  question  in  dispute  is  this.  The 
first  and  second  plaintiffs  say  that  the 
defendant  is  personally  liable  on  thj 


relevant  repair  contracts.  The  defendant 
denies  this,  contending  that  the  contracts 
were  made  by  him  solely  as  agent  for 
t  D.  Rodger,  Ltd.,  a  private  company 
formed  by  him,  and  that  that  company  is 
alone  liable  on  them. 

It  is  common  ground  that,  if  the 
plaintiffs  are  right  on  this  question,  the 
actions  must  succeed  and,  if  the  defendant 
is  right,  they  must  fail. 

The  dispute  as  to  whether  the  defendant 
is  personally  liable  is  important  because 
J.  D.  Rodger,  Ltd.,  which  I  shall  call  the 
company,  is  insolvent  and  has  ceased 
trading,  so  that  a  judgment  against  it 
would  be  of  no  value  to  the  first  or  second 
plaintiffs.  By  contrast,  a  judgment  in  rem 
against  the  Swan  would  entitle  the  first  and 
second  plaintiffs  to  an  order  for  the  sale 
of  the  vessel  and  for  payment  of  their 
claims  out  of  the  proceeds  of  such  sale. 
Moreover,  since  the  defendant  has. 
appeared,  the  first  and  second  plaintiffs 
would  also  be  entitled  to  a  judgment  in 
personam  against  him,  so  that,  if  the  net 
proceeds  of  sale  of  the  vessel  were 
insufficient  to  satisfy  the  whole  of  their 
claims,  they  could  execute  against  him  for 
the  balance. 


The  evidence  before  the  Court  was  partly 
oral  and  partly  documentary.  The  first 
plaintiffs  called  two.,  witnesses,  Mr. 
Salmon,  their  manager, -and  Mr.  Sylvester, 
their  clerk.  The  second  plaintiffs  called 
three  witnesses :  Mr.  Pearce,  their  manager, 
Mr.  Upcraft,  formerly  skipper  of  the  Swan, 
and  Mr.  Rowbotham,  formerly  engineer  of 
the  Swan.  The  defendant  gave  evidence  on 
his  own  behalf.  In  addition,  a  substantial 
number  of  documents  were  put  in,  to  some 
of  which  I  shall  refer  in  detail  later. 


So  far  as  the  credibility  of  the  witnesses 
is  concerned  the  view  I  formed  was  this, 
f  thought  that  the  three  principal  witnesses, 
that  is  to  say,  Mr.  Salmon,  Mr.  Pearce  and 
the  defendant,  were,  in  general  at  any  rate, 
trying  to  tell  the  Court  the  truth  as  they 
remembered  it  and  believed  it  now  to  be. 
I  But  I  thought  that  none  of  them  had  a  very 
j  good  or  clear  memory  about  the  oral 
j  transactions  of  which  they  spoke  and  that, 
J  where  their  memory  failed  them,  they  were 
I  inclined  to  fill  the  gaps  with  evidence 
;  which,  though  they  believed  it  to  be  true, 
f  .Was  to  some  extent  coloured  by  their 
interest. 


As  regards  the  subsidiary  witnesses,  I 
thought  that  Mr.  Sylvester  was  very  good, 
but  that  Mr.  Upcraft  and  Mr.  Rowbotham 
Were,  in  a  number  of  respects,  unreliable. 

Taking  the  view  of  the  witnesses  that  I 
ao,  I  have  not  found  it  possible  to  resolve 
the  conflicts  between  them  by  always 
accepting  the  version  of  one  side  or  the 
other.  I  have  rather  had  to  judge  each 
conflict  separately  and  resolve  it  in  the 
mam  by  considering  the  consistency  or 
otherwise  of  either  side’s  evidence  with  the 
contemporaneous  documents  and  the 
commercial  and  human  probabilities  of 
tne  case. 


The  findings  of  fact  which  I  make  in  the 
rest  of  this  judgment  are  based  upon  this 
approach  to  the  evidence. 

Although  the  contracts  sued  upon  were 
made  in  October  and  November,  1966,  it 
is  necessary,  in  order  to  appreciate  the 
cases  put  forward  by  either  side,  to  go 
back  in  history  nearly  a  year  and  a  half  to 
May  24,  1965. 

On  that  date  the  company,  J.  D.  Rodger, 
Ltd.,  was  incorporated  under  the 
Companies  Act,  1948,  with  a  nominal  share 
capital  of  £300,  divided  into  300  shares  of 
a  nominal  value  of  £1  each.  There  were 
four  subscribers:  the  defendant,  to  whom 
150  shares  were  allotted;  and  the 
defendant’s  wife,  Mrs.  Lilian  Anne  Rodger, 
and  their  two  infant  sons,  to  each  of  whom 
one  share  was  allotted.  The  defendant  and 
his  wife  were  appointed  directors,  and  Mr. 
William  House,  secretary.  The  objects 
of  the  company,  as  set  out  in  the 
memorandum  of  association,  included  the 
carrying  on  of  the  business  of  charterers 
of  boats. 

On  Aug.  2,  1965,  an  order  was  made  in 
the  Great  Grimsby  County  Court  for  the 
sale  of  the  Swan  in  an  action  brought 
against  her  then  owner,  a  Mr.  Botting.  On 
Aug.  19,  1965,  there  was  an  auction  of 
the  Swan  pursuant  to  that  order,  at  which 
the  defendant  made  the  highest  bid  and, 
as  a  result,  he  agreed  to  buy  the  vessel 
for  £800,  which  he  paid  by  two  cheques. 

Difficulties  appear  to  have  arisen  with 
regard  to  the  legal  transfer  of  the  Swan  to 
the  defendant,  which  did  not  take  place 
until  considerably  later.  But  upon  paying 
the  purchase  price  the  defendant  became 
at  once  the  sole  beneficial  owner  of  the 
vessel  and  took  possession  of  her.  He 
immediately  engaged  on  his  own  account 
i  the  previous  skipper,  Mr.  Upcraft,  and 
the  previous  engineer,  Mr.  Rowbotham, 
and  instructed  them  to  do  what  was 
necessary  to  put  the  vessel  in  a  fit  condition 
1  for  sea. 

On  the  evening  of  the  day  of  the  sale, 
Aug.  19,  1965,  there  was  a  meeting  of  the 
board  of  the  company,  that  is  to  say,  of 
the  defendant  and  his  wife.  At  the  end 
of  that  meeting  an  entry  regarding  the 
decision  come  to  by  the  board  was  made  in 
the  company’s  minute  book  and  that  entry 
reads  as  follows: 

At  a  meeting  of  the  Board  of  Directors 
it  was  decided  to  hire  the  M.F.V.  Swan 
from  Mr.  John  Rodger  for  an  initial 
period  of  one  year.  The  said  ship  to 
be  used  as  seen  fit  by  the  company. 

The  company  whilst  hiring  the  said 
ship  are  to  be  responsible  for  the 
general  upkeep  maintenance  and  repair 
of  the  said  ship. 

The  company  will  in  no  way  buy  or 
acquire  any  ownership  or  part  ownership 
but  merely  rent  the  vessel  until  Mr 
John  Rodger  may  see  fit  to  sell  the 
company  the  Ship. 

The  company  will  pay  John  Rodger 
90%  of  the  profits  as  a  hire  charge  for 
the  use  of  the  boat. 

The  company  whilst  the  said  boat  is 
in  their  care  must  see  that  the  boat  is 
adequately  insured  and  protected  at  all 
times. 

The  company  will  be  responsible  for 
all  debts  incurred  by  the  said  ship 
whilst  she  is  in  their  care.  John  Rodger 
shall  have  no  responsibility  for  any  such 
debts  incurred 
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and  then  the  minute  reads,  “  Resolution 
passed,  meeting  closed”,  and  it  is  signed  | 
by  the  defendant  with  the  word  ' 
“  Chairman  ”  in  brackets  after  his  signature. 

Following  that  decision  recorded  in  the 
minute  book  various  steps  were  taken  by 
the  defendant  with  the  intention  of  giving 
effect  to  the  arrangement  which  he  believed 
he  had  made.  Mr.  Upcraft  and  Mr. 
Rowbotham  were  transferred  from  the 
employment  of  the  defendant  personally  to 
that  of  the  company.  This  was  in  dispute 
both  as  to  the  fact  and  the  date,  but  I 
accept  substantially  the  defendant’s 
evidence  on  the  matter  and  find  that  the 
transfer  took  place  early  in  September, 
1965,  and  that  Mr.  Upcraft  and  Mr. 
Rowbotham  were  informed  of  it.  I  further 
find  that  both  Mr.  Upcraft  and  Mr. 
Rowbotham  were  told  at^  the  same  time 
by  the  defendant  that  the  company  would 
be  operating  the  boat,  and  that  Mr.  Upcraft 
was  told  that  any.. bills  incurred  for  t4e 

•v  *  t 

boat  were  to  be  sent  to  the  company  at  its" 
registered  office,  which  was  at  the 
defendant’s  home. 

In  addition  to  the  transfer  of  the 
skipper  and  engineer  to  the  company’s 
employment,  all  expenditure  on  the  boat 
was  charged  to  the  company  and  all  receipts 
from  her  operation  were  paid  to  it.  The 
expenditure  so  charged  included  the  cost 
of  insurance  both  on  the  hull  and  in 
respect  of  employers’  liability.  The  policy 
covering  the  latter  liability  was  issued  iir 
the  name  of  the  defendant  and  not  of  the 
company,  but  I  accept  his  explanation  of  , 
how  this  came  about  and  that  his  intention  ‘ 
was  to  insure  the  company’s  liability  and  . 
not  his  own  personal  liability. 

On  Sept.  27  and  28,  1965,  the  second  ) 
plaintiffs  carried  out  repairs  and.; 
adjustments  to  the  main  engine  water* 
pump  and  injectors  of  the  Swan.  The  • 
order  for  this  work  was  given  orally  by  ! 
Mr.  Upcraft  to,  Mr.  Pearce.  He  asked  if  ’ 
Mr.  Pearce  would  carry  out  work  for  him  j 
and  the  owner,  the  defendant.  Mr.  Pearce  j 
asked  to  whom  the  bill  should  be  sent  and.j 
Mr.  Upcraft  then  wrote  down  for  him  on  j 
a  piece  of  paper  the  name  of  the  company,  i 
J.  D.  Rodgers,  Ltd.,  and  its  address  (which  } 
was  the  same  as  the  defendant’s),  6  Deacons  J 
Close,  Heath  Park,  Brundall,  Norwich.^ 
That  name  and  address  were  subsequently? 
copied  by  Mr.  Pearce  from  the  piece  of  3 
paper  into  the  second  plaintiffs’  customers’  ! 
address  book.  In  giving  Mr.  Pearce  thej 
name  and  address  of  the  company  in  this? 
way,  Mr.  Upcraft  was  following  the  2 
instructions  which  he  had  been  given! 
by  the  defendant.  There  was  an  error  in! 
the  name  of  the  company  in  that 
it  was  given  as  I.  D.  Rodgers,  Ltd.* 
with  an  “  s  ”  at  the  end  and  that  error 
was  perpetuated  in  the  second  plaintiffs’ 
records.  But  it  is  of  no  significance  and 
need  not  be  referred  to  again.  Although! 
the  defendant  had  instructed  Mr.  Upcraft  J 
to  inform  those  with  whom  he  dealt  that# 
the  company  was  operating  the  Swan,  I  find, 
that  Mr.  Upcraft  did  not  inform  Mr.  Pearce 
of  this,  nor  did  he  explain  in  any  other  way 
1  the  relationship  between  the  defendant  and 
the  company.  * 

The  evidence  as  to  when  the  first! 
contact  between  Mr.  Pearce  and  the 
defendant  took  place  and  what  was  said  at 
it  was  not  clear.  I  find  that  there  was  a 
telephone  conversation  at  the  time  when 
the  repai-s  to  the  pump  were  done  in 
September.  1°65,  and  a  meeting  soon  after 
when  th  defendant  was  introduced  to 
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Mr  Pearce  by  Mr.  Upcraft.  I  further  find 
Ihai  on  these  occasions  the  defendant 

^  xrribed  himself,  in  accordance  with  his 
usual  practice,  as  “Mr.  Rodger,  of  J.  D. 
Rodger,  Ltd.”.  I  do  not  find  that  he  said 
anything  else  by  way  of  explanation  of  the 
situation. 


After  the  work  on  the  pump  and 
tnjectors  had  been  done  the  second  plaintiffs 
sent  the  company  an  account  for 
£20  12s.  9d.  in  respect  of  it,  which  is  at 
p  8  of  Bundle  A.  The  account  was 
addressed  at  the  top  to  the  company  as  the~ 
customer.  It  was  paid  by  cheque  dated 
Oct.  20,  1965,  drawn  on  the  company’s 
account  at  Barclays  Bank,  Ltd.,  and  signed 
by  the  defendant  and  his  wife.  The  name 
of  the  company,  however,  was  not  on  the 
cheque,  which  is  at  p.  10  of  Bundle  A. 


On  Nov.  13,  1965,  the  second  plaintiffs 
supplied  to  the  Swan  a  high-pressure 
injector  fuel  pipe.  The  order  was  given 
orally  by  Mr.  Upcraft  on  the  same  basis 
as  the  previous  order.  Later  the  second 
plaintiffs  sent  an  account  for  11s.  8d.  to 
the  company  in  respect  of  such  supply. 
Again  the  account  was  addressed  to  the 
company  as  the  customer.  It  was  paid  by 
cheque  dated  Dec.  14,  1965,  drawn  on  the 
same  account  and  signed  by  the  same 
persons  as  the  previous  cheque.  The 
account  is  at  p.  13  and  the  cheque,  which 
again  does  not  bear  the  name  of  the 
company,  at  p.  14  of  Bundle.  A. 

By  a  bill  of  sale  dated  Nov.  29,  1965,  the 
legal  ownership  of  the  Swan  was  at  last 
transferred  to  the  defendant.  The  delay 
in  this  happening  was  not  significant,  nor 
was  an  arrangement  under  which  Mr. 
Upcraft  acquired,  and  later  transferred 
back  to  the  defendant,  a  one-eighth  share 
in  the  vessel. 


On  Feb.  3  and  4,  1966,  the  second 
plaintiffs  carried  out  repairs  to  the  stern 
tube  grease-gun  of  the  Swan  and  supplied 
and  fitted  a  new  union  for  the  grease-pipe 
connections.  This  work  was  done  on  the 
oral  order  of  Mr.  Rowbotham.  After  it 
had  been  done  the  second  plaintiffs  sent  the 
company  an  account  for  £2  14s.  lOd. 
Again  the  account  was  addressed  at  the  top 
to  the  company  as  the  customer.  It  was 
Paid  by  cheque  as  before.  The  account  is 
o’-  P-  15  and  the  cheque  at  p.  17  of 
Bundle  A. 

On  Mar.  20,  1966,  the  defendant  was 
“hotted  the  remaining  147  shares  in  the 
company,  bringing  his  total  holding  of 
shares  to  297. 

Towards  the  end  of  April,  1966,  Mr. 
!  Rowbotham  left  the  employment  of  the 
I  company.  There  was,  so  far  as  I  recollect, 
no  evidence  about  his  replacement. 


Between  July  1  and  14,  1966,  the  second 
plaintiffs  carried  out  work  on  the  winch 
gearbox  of  the  Swan.  This  work  was  done 
on  the  oral  order  of  Mr.  Upcraft.  Later 
the  second  plaintiffs  sent  the  company  an 
account  for  £70  4s.  4d.  in  respect  of  this 
work.  Again  the  account,  which  is  at 
p.  19  of  Bundle  A,  was  addressed  at  the 
top  to  the  company  as  the  customer.  It 
was  not  paid  for  the  time  being. 

During  the  same  month  of  July,  1966, 
Mr.  Upcraft  left  the  employment  of  the 
company  and  was  replaced  as  skipper  by  a 
Mr.  Thornton. 


On  Aug.  17,  1966,  the  second  plaintiffs 
carried  out  repairs  to  the  propeller  and 
tailshaft  of  the  Swan.  It  was  not  clear  on 
the  evidence  on  whose  order  this  work  was 
dpne,  but  I  find  it  was  probably  on  the  oral 
order  of  the  new  skipper  or  engineer.  In 
respect  of  that  work  the  second  plaintiffs 
sent  the  company  an  account  for 
£14  Is.  3d.,  which  is  at  p.  21  of  Bundle  A. 
Again  it  was  addressed  at  the  top  to  the 
company  as  customer.  This  account  was 
not  paid  for  the  time  being  either. 
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According  to  an  entry  in  the  minute 
book  of  the  company  dated  Aug.  25,  1966, 
there  was  on  that  day  a  meeting  of  the 

board  at  which  a  further  decision  relating 
to  the  Swan  was  taken.  This  decision  is 
recorded  as  follows: 

At  a  meeting  of  the  Board  of  Directors 

it  was  decided  that  the  company  would 

continue  for  another  year  to  hire  from 

Mr  J.  D.  Rodger  the  M.F.V.  Swan  for 

a  further  year. 

Resolution  Carried  Meeting  Closed. 

It  was  suggested  to  the  defendant  in  cross- 
examination  that  this  entry  was  not  made 
on  the  date  on  which  it  purports  to  have 
been  made,  but  much  later,  in  January, 
1967,  in  order  to  make  it  appear  that  the 
arrangement  relating  to  the  Swan  had  been 
renewed  for  a  further  year  when  in  fact 
it  had  not. 

While  there  are  several  peculiar  features 
about  the  entry  which  I  can  understand 
exciting  the  suspicion  of  the  plaintiffs,  I  do 
not  consider  that  this  suggestion,  which 
was  denied  by  the  defendant,  was  made 
good.  In  this  connection  I  have  said 
earlier  that,  in  general,  I  thought  the 
defendant  was  trying  to  tell  the  truth. 

Accordingly,  despite  doubts  about  his 
truthfulness  on  this  particular  point,  I 
think  I  should  proceed  on  the  footing  that 
the  entry  was  made  on  Aug.  25,  1966,  as 
it  purports  to  have  been. 

In  August  or  September,  1966,  some 
work  was  done  on  the  Swan  by  the  first 
plaintiffs,  including  the  supply  and  fitting 
of  an  echo-sounder.  This  work  was  done 
on  the  order  and  for  the  account  of  A.  E. 
Richardson  &  Co.,  Ltd.,  who  were  at  that 
time  employed  by  the  company  as  port 
agents  for  the  vessel  in  connection  with 
fishing  trips  performed  by  her.  While  this 
work  was  being  done  by  the  first  plaintiffs 
the  defendant  paid  a  visit  to  their  premises 
and  went  into  their  office,  where  he  met 
two  men,  one  of  whom  was  Mr.  Salmon. 
It  is  not  clear  who  the  other  was,  but  he 
was  someone  in  the  employ  of  the  first 
plaintiffs.  The  defendant  introduced 
himself  as  “  Mr.  Rodger  of  J.  D.  Rodger, 
Ltd.”,  but  Mr.  Salmon  was  busy  on  the 
telephone  and  did  not  hear.  The  other 
man  did.  The  defendant  did  not,  as  I  find, 
say  anything  about  the  company  operating 
the  Swan  under  any  arrangement  with  him.  j 

Between  Sept.  12  and  23,  1966,  the 
second  plaintiffs  carried  out  repairs  on  the 
main  engine  reduction  gearbox  of  the  Swan. 
This  was  done  on  the  oral  order  of  the 
defendant,  probably  by  telephone,  and  the 
defendant  came  to  see  Mr.  Pearce  while 
the  work  was  in  progress.  But  he  did  not, 
as  I  find,  say  anything  to  Mr.  Pearce  on 
that  occasion  about  his  relationship  to  the 
company  or  the  company’s  relationship  to 
the  Swan.  In  respect  of  that  work  the 
second  plaintiffs  sent  the  company  an 
account  for  £236  13s.  3d.,  headed  as 
before,  which  is  at  p.  23  of  Bundle  A. 

After  these  repairs  had  been  done  it 
became  apparent  that,  if  the  machinery  of 
the  Swan  was  to  be  put  in  proper  working 
order,  further  substantial  work  on  the 
steering  gear  and  to  the  foundations  to 
which  it  was  secured,  would  be  necessary. 
Such  work  could  include  shipwrights’  work 
as  well  as  marine  engineers’  work,  and  it 
was  therefore  suggested  by  the  second 
plaintiffs  that  the  first  plaintiffs  should  be 
brought  in  to  do  the  shipwrights’  work. 
Discussions  took  place  on  board  the  Sivan 
early  in  October,  1966,  at  which  the 
defendant  agreed  in  principle  with  Mr. 
Pearce  and  Mr.  Salmon  the  nature  of  the 
work  necessary  to  be  done  by  each  of  the 
plaintiffs.  But  no  definite  order  for 
the  work  was  given  at  that  time. 


There  were  two  reasons  for  this.  The 
first  reason  was  that  the  defendant  wished 
to  have  a  short  time  for  consideration 
before  placing  the  order.  There  was  jf 
question  whether  the  work  would  be 
covered  by  insurance  and  the  defendant 
probably  wished  to  go  into  this  further,. 
The  second  reason  was  that  Mr.  Pearce,  on 
behalf  of  the  second  plaintiffs,  told  the 
defendant  that,  before  undertaking  the 
work,  he  wished  to  be  paid  for  the  work 
already  done  and  not  yet  paid  for,  and, 
further,  that,  in  view  of  the  substantial  , 
nature  of  the  further  work,  he  must  have? 
a  written  order  for  it.  He  suggested  that ! 
the  defendant  should  provide  written 
orders  to  cover  not  only  the  work  to  be 
done  by  the  second  plaintiffs  but  also  that! 
to  be  done  by  the  first  plaintiffs.  || 

Following  these  requests  by  Mr.  Pearce"? 
the  second  plaintiffs’  three  outstanding^ 
accounts,  totalling  £320  18s.  10d.,  were, 
paid  by  cheque  datedlOct.  10,  1966,  drawn! 
on  the  company’s  bank  account  and  signed! 
by  the  defendant,  which  is  at  p.  25  of| 
Bundle  A.  The  previous  arrangement  with! 
the  bank,  under  which  cheques  drawn  onjs 
the  company’s  account  had  had  to  be  | 
signed  by  both  the  defendant  and  his  wife,  I 
had  by  then  been  altered  so  that  thej 
signature  of  the  defendant  alone  wasf 
sufficient.  There  were  further  printed  on? 
the  cheque,  above  the  space  for  signature,  | 
the  words,  “  per  pro  J.  D.  Rodger,  Ltd.”,f 
which  had  not  appeared  on  the  earlier  :J 
cheques.  In  this  respect  the  cheque  dated! 
Oct.  10,  1966,  unlike  the  earlier  cheques; 
to  which  I  have  referred,  complied  with! 
the  requirements  of  Sect.  108  (4)  of  the 
Companies  Act,  1948.  | 

Shortly  afterwards  the  defendant  sent  to 
the  second  plaintiffs  two  written  orders  for# 
the  work  previously  discussed  to  be  done,| 
one  addressed  to  the  first  and  the  other  tos 
the  second  plaintiffs.  These  orders,  which  | 
are  dated  Oct.  14,  1966,  are  at  pp.  28  and* 
29  of  Bundle  A.  They  are  both  written  | 
on  the  company’s  notepaper  and,  except! 
that  they  are  differently  addressed,  are  in  i 
the  same  terms.  They  read:  if 

Please  carry  out  repairs  to  stern  geat| 
on  motor  fishing  vessel  Swan 
and  they  are  signed,  “  J.  Rodger,  f 
Director”.  Mr.  Pearce,  on  receipt  of  these | 
orders,  passed  on  the  one  addressed  to  the  | 
first  plaintiffs  to  them.  It  was  seen  by  Mr.  I 
Salmon  and  then  filed  in  the  office.: 
Although  the  work  was  not  specified  ini 
detail  in  the  orders,  it  was  clear  to  Mr.j 
I  Pearce  and  Mr.  Salmon  that  the  defendant; 

meant  the  work  previously  discussed  and 
t  agreed  provisionally  with  them.  They 
accordingly  went  ahead  with  that  work. 

While  the  work  was  proceeding  certain 
additional  items  were  ordered  orally  by 
the  defendant  from  Mr.  Salmon,  and 

1  carried  out  by  the  first  plaintiffs  at  the 
j  same  time.  These  additions  included  the 

renewal  of  a  bulkhead,  the  supply  of  two 
sprat  trawlboards  and  the  cementing  of  the 
fish-room  floor.  There  was  a  conflict  of 
evidence  between  Mr.  Salmon  and  the 

2  defendant  as  to  whether  the  sprat 

j  trawlboards  were  ordered  then,  or  earlier 
f  before  the  written  orders  for  the  main 
l  work  on  the  stern  gear  were  given.  I  do 
f  not  think  it  is  important,  but  on  the  whole 
|  1  preferred  Mr.  Salmon’s  evidence  on  this 

>  point.  I  find  that  nothing  was  said  about 
<  the  relationship  between  the  defendant  and 
t  the  company  when  these  further  items  were 

'  ordered. 
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The  work  of  both  repairers  was 
completed  by  Nov.  24,  1966,  and  then,  or 
soon  after,  each  of  them  sent  out  an  account 
in  respect  of  the  work  done  by  them.  The 
first  plaintiffs'  account,  which  is  at  p.  31 
of  Bundle  A,  was  addressed  to  the  company 
and  was  for  £756  8s.  Id.  The  second 
plaintiffs’  account,  which  is  at  pp.  32  to  35 
of  Bundle  A  was  addressed  to  the  defendant 
and  was  for  £724  10s.  7d.  It  stated  that 
a  further  account  would  be  sent  Tater  in 
respect  of  certain  work  done  by  a 
sub-contractor.  That  further  account  for 
£20  14s.  was  sent  on  or  about  Dec.  16, 
1966,  and  is  at  p.  36  of  Bundle  A.  It  was 
addressed  to  the  company. 

On  Dec.  20,  1966,  the  company’s 

secretary  wrote  to  the  second  plaintiffs 
pointing  out  that  their  main  account  was 
wrongly  addressed  to  the  defendant  and 
asking  for  it  to  be  altered.  That  letter 
is  at  p.  37  of  Bundle  A.  As  a  result  a 
fresh  account  addressed  to  the  company 
was  sent,  which  is  at  pp.  40  to  42  of 
Bundle  A. 

It  was  formally  admitted  by  Counsel  for 
the  second  plaintiffs  and,  I  think,  by  Mr. 
Pearce  in  evidence,  that  the  addressing  of 
*he  main  account  to  the  defendant  in  the 
first  place  was  a  mistake  and  that  it  should 
have  been  addressed  to  the  company  in  the 
same  way  as  all  the  other  accounts  in 
respect  of  work  done  on  the  Swan  since 
September,  1965. 

Neither  the  first  plaintiffs’  account,  for 
8s.  Id.,  nor  the  second  plaintiffs’ 

two  accounts,  totalling  £745  4s.  7d.,  were 
ever  paid,  despite  further  requests  to  the 
company  for  payment. 

On  Feb.  7,  1967,  the  first  plaintiffs 
issued  their  writ  in  action  Folio  41. 

On  Feb.  25,  1967,  the  company  informed 
the  second  plaintiffs  by  letter  that  it  was 
no  longer  able  to  meet  its  financial 
obligations  and  had  therefore  ceased  to 
trade.  That  letter,  which  is  at  p.  47  of 
Bundle  A,  was  signed,  “  J.  Rodger, 
Director  ”. 

On  Mar.  3,  1967,  the  second  plaintiffs 
issued  their  writ  in  action  Folio  79. 

That  concludes,  subject  to  one  matter 
which  I  think  is  important,  the  account  of 
the  primary  facts  relevant  to  the  questions 
which  I  have  to  decide. 

The  remaining  matter  relates  to  the 
knowledge  of  the  two  plaintiffs  of  the  fact 
that  the  defendant  was  at  all  material  times 
the  owner  of  the  Swan.  Mr.  Pearce  said 
that  he  knew  the  defendant  to  be  the 
owner,  and  I  accept  his  evidence  on  that. 
Mr.  Salmon  said  he  was  not  certain  who 
the  owner  was,  but  that,  and  I  quote  from 
my  note  of  his  evidence,  “he  took  it  it 

was  the  defendant  more  or  less  ”,  He 

also  said  that  the  defendant  never 
mentioned  the  boat  belonging  to  an  agency 
or  company.  I  am  satisfied  that  Mr. 
Salmon  assumed  throughout,  in  his  dealings 
with  the  defendant,  that  the  Swan  was 

owned  by  him,  and  that  assumption,  on 
which  he  proceeded,  was  in  fact  correct. 

Counsel  for  the  first  and  second  plaintiffs 
both  put  their  case  in  three  alternative 
ways  as  follows.  First,  the  defendant 

contracted  as  principal  and  not  as  agent  for 
the  company.  Second,  if  the  defendant 
contracted  as  agent  for  the  company,  he 
nevertheless  did  so  in  such  a  way  as  to 
make  him  personally  liable  as  well  as  the 
company.  Third,  the  defendant  was  in 
any  case  the  real  principal  because  he  was 
i£i  of  the  Swan,  and  the  company, 
'r  the  form  of  its  arrangement  with 
in  substance  managing  her  on  his 
.  d  for  his  account. 


Counsel  for  the  defendant  disputed  all 
these  propositions.  He  contended  that  the 
defendant  contracted  solely  as  agent  for 

the  company  and  was  under  no  personal 
liability.  He  further  said  that  the 
arrangement  between  the  defendant  and 
the  company  relating  to  the  operation  of 

the  Swan  was,  in  substance  as  well  as  in 
fact,  a  contract  of  hire  and  not  a 
management  contract. 

If  the  plaintiffs  are  right  on  either  of 
their  first  two  points  they  do  not  need 
their  third  point.  I  propose  therefore  to 
consider  their  first  and  second  points  first, 
leaving  over  their  third  point  for 
consideration  later  if  necessary.  For  this 
purpose  I  shall  assume,  without  deciding, 
that  the  arrangement  between  the 
defendant  and  the  company  was  in 
substance  as  well  as  in  form  a  contract  of 
hire,  and  that  under  it  the  company  was 
operating  the  Swan  in  its  own  business  and 
for  its  own  account 

It  seems  to  me  that  the  plaintiffs’  first 
point,  that  the  defendant  contracted  as 
principal  and  not  as  agent  for  the  company, 
cannot  be  sustained.  In  the  case  of  the 
second  plaintiffs  there  had  been  a  long 
course  of  dealing,  which  seems  to  me  to  be 
only  understandable  on  the  basis  that 
orders  for  work  on  the  Sivan  were  being 
placed  on  the  company’s  behalf.  Thus 
it  was  the  company’s  name  which  was 
entered  in  the  customers’  book;  it  was  to 
the  company  that  all  accounts  for  a  year 
were  addressed;  and  it  was  by  cheques 
drawn  on  the’  company’s  account  that  such 
accounts  were  paid.  It  is  true  that  the 
earlier  cheques  were  not  signed  by  the 
defendant  and  his  wife  expressly  for 
the  company,  but  the  last  cheque  before  the 
final  order  was  placed  was,  as  I  have  said 
earlier,  signed  by  the  defendant  expressly, 
“  per  pro  J.  D.  Rodger,  Ltd.”. 

Following  this  course  of  dealing,  the 

order  in  writing  for  which  Mr.  Pearce 

asked  was  written  on  company  notepaper 
and  signed,  “ }.  Rodger,  Director”.  Finally, 
although  the  main  account  was  at  first  sent 
to  the  defendant,  this  was  due  to  a  mistake 
in  the  second  plaintiffs’  office  and,  on 
objection  being  taken,  a  fresh  account 
addressed  to  the  company  was  sent.  In 
view  of  all  these  matters  I  have  no 

hesitation  in  holding  that  the  defendant 
contracted  as  agent  for  the  company  and 
that  this  was  known  to  the  second 

plaintiffs. 

In  the  case  of  the  first  plaintiffs,  there 
had  been  no  previous  course  of  dealing  of 
significance.  But  the  written  order  for  the 
repairs  was  similar  in  all  material  respects 
to  that  sent  to  the  second  plaintiffs  and 
the  account  for  the  work  subsequently 
sent  out  was  addressed  to  the  company  as 
the  customer.  Here  again,  although  the 
case  is  not  perhaps  so  overwhelming  as  it 
is  in  relation  to  the  second  plaintiffs,  I 
have  no  hesitation  in  holding  that  the 


defendant  contracted  as  agent  for  tfc? 
company  and  that  this  was  known  tr 
the  first  plaintiffs. 

I  turn  therefore  to  the  plaintiffs’  secor 
point,  that  the  defendant  did  not  contra, 
solely  as  agent  for  the  company  but  in  sue . 
a  way  as  to  be  liable  also  personally 
That  point  seems  to  me  much  mor: 
difficult  to  decide  than  the  first.  .  . 

Where  A  contracts  with  B  on  behali , 
of  a  disclosed  principal  C.  the  question 
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whether  both  A  and  C  are  liable  on  thei 
contract  or  only  C  depends  on  the" 
intention  of  the  parties.  That  intention  i 
is  to  be  gathered  from  (1)  the  nature  of  the* 
contract,  (2)  its  terms  and  (3)  thefc 
surrounding  circumstances:  see  Bowstead .  f 
on  Agency,  (12th  ed.)  (1959),  at  pp.  257: 
and  258,  par.  113,  and  the  authorities  there; 
cited.  The  intention  for  which  the  Court! 
looks  is  not  the  subjective  intention  of  A1 
or  of  B.  Their  subjective  intentions  majj 
differ.  The  intention  for  which  the  Court! 
looks  is  an  objective  intention  of  bothi 
parties,  based  on  what  two  reasonable  % 
businessmen  making  '  a  contract  of  that! 
nature,  in  those  terms  and  in  those 
surrounding  circumstances,  must  be  taken 
to  have  intended. 

Where  a  contract  is  wholly  in  writing,! 
the  intention  depends  on  the  true! 
construction,  having  regard  to  the  nature^ 
of  the  contract  and  the  surrounding; 
circumstances,  of  the  document  oj( 
documents  in  which  the  contract  if 
contained.  Where,  as  in  the  present  case;! 
the  contract  is  partly  oral  and  partly  in! 
writing,  the  intention  depends  on  the  truf| 
effect,  having  regard  again  to  the  nature  oft 
the  contract  and  the  surrounding  jj 
circumstances,  of  the  oral  and  writteij* 
terms  taken  together. 

Many  of  the  decided  cases  on  questions! 
of  this  kind  relate  to  contracts  wholly  in 
writing.  But  it  seems  to  me  that,  in 
|  principle,  there  can  be  no  difference  in  the 
approach  to  the  problem,  whether  the^ 
contract  concerned  is  wholly  in  writing  or 
partly  in  writing  and  partly  oral.  In  either 
case  the  terms  of  the  contract  must  be 
looked  at  and  their  true  effect  ascertained. 

I  therefore  think  that,  although  I  am  here 
concerned  with  contracts  which  are  partly| 
oral  and  partly  written,  I  can  nevertheless! 
properly  seek  guidance  from  decided  casesj 
on  contracts  wholly  in  writing.  j| 

The  effect  of  the  cases  on  wholly  written! 
contracts  is  summarized  in  Halsburjds 
Laws  of  England,  3rd  ed.  (1952),  Vol.  1,  at 
pp.  228  and  229,  par.  517,  as  follows: 

Prima  facie  a  party  is  personally  liable 
on  a  contract  if  he  puts  his  unqualified 
signature  to  it.  In  order,  therefore,  to 
exonerate  the  agent  from  liability,  the 
contract  must  show,  when  construed  as 
a  whole,  that  he  contracted  as  agent 
only,  and  did  not  undertake  any  personal 
liability.  It  is  not  sufficient  that  he 
should  have  described  himself  in  the 
contract  as  an  agent.  But  if  he  states  in 
the  contract,  or  indicates  by  an  addition 
to  his  signature,  that  he  is  contracting 
as  agent  only  on  behalf  of  a  principal, 
he  is  not  liable,  unless  the  rest  of  the 
contract  clearly  involves  his  personal 
liability,  or  unless  he  is  shown  to  be 
the  real  principal. 

As  appears  from  that  passage,  a  distinction 
has  been  drawn  between  cases  in  which  a 
person  contracts  expressly  as  agent  and 
those  in  which,  although  he  describes 
himself  as  an  agent,  he  does  not  contract 
expressly  as  such. 

Where  it  is  stated  in  the  contract  that 
a  person  makes  it  “  as  agent  for  ”,  or  “  on 
account  of”,  or  “  on  behalf  of”,  or  simply 
for  ,  a  principal,  or  where  words  of 
that  kind  are  added  after  such  person’s 
signature,  he  is  not  personally  liable : 

Gadd  v.  Houghton  and  Another,  (1876)  i 
Ex.  D.  357;  Universal  Steam  Navigation 
Company,  Ltd.  v.  James  McKelvie  &  Co., 

(  1923]  A.C.  492;  Kimber  Coal  Company, 
l:[d-  {tone  and  Rolfe,  Ltd.,  [1926]  A.C. 

414;  (1926)  24  LI. L. Rep.  429. 


,  Where  such  words  are  not  used  but  the 
;  person  is  merely  stated  to  be  an  agent,  or 
1  the  word  “  agent "  is  just  added  after  his 
^  signature,  the  result  is  uncertain,  because 
I  is  not  clear  whether  the  word  is  used 
I  as  a  qualification  or  merely  as  a 
description:  see  Gadd  v.  Houghton  and 
Another,  sup.,  per  Lord  Justice  James  at 
P-  359;  and  Universal  Steam  Navigation 
'  Company,  Ltd.  v.  James  McKelvie  &  Co., 
sup.,  per  Lord  Sumner  at  p.  501.  In 
general  it  would  seem  that  in  such  a  case 
the  person  does  not  avoid  personal  liability, 
although  there  may  be  exceptions  to  this 
general  rule  depending  on  the  other  terms 
°t  the  contract  or  the  surrounding 
'  circumstances. 


Where  a  person  contracts  as  agent  for 
;  3  company  and  does  nothing  more  than 
j  add  the  word  “  director  ”  or  “  secretary  ” 
l  after  his  signature,  it  seems  that  he  does 
j  avoid  personal  liability :  Brebner  v. 

Henderson  and  Another,  [1925]  S.C.  643. 
j  ims  was  a  Scottish  Appeal  to  the  Court  of 


Session  which  turned  on  the  construction 
of  Sect.  26  of  the  Bills  of  Exchange  Act, 
1882,  but  I  think  the  reasoning  is  applicable 
to  a  similar  situation  at  common  law. 

Bearing  in  mind  the  distinctions  drawn 
in  the  authorities  to  which  I  have  referred, 
I  return  to  an  analysis  of  the  facts  in  the 
present  case.  It  seems  to  me  that  the 
defendant  did  not  ever  contract  expressly 
as  agent  in  the  sense  of  saying  either  orally 
or  in  writing  that  he  was  acting  “  as  agent 
for”,  or  “on  account  of”,  or  “on  behalf 
of  ”,  or  “  for  ”  the  company.  What  he 
did  was  to  describe  himself  to  both 
plaintiffs  at  an  earlier  stage  as  “  Mr. 
Rodger,  of  J.  D.  Rodger,  Ltd.”,  and  later 
to  write  the  written  orders  on  the 
company’s  notepaper  and  add  the  word 
“  Director  ”  to  his  signature.  On  the  other 
hand,  the  plaintiffs’  subsequent  conduct 
shows  that  they  understood  clearly  that  the 
bills  for  their  work  were  to  be  sent  to 
the  company.  It  has  been  argued  with 
force  for  the  defendant  that  this  shows 
that  the  plaintiffs  understood  the 
defendant  to  be  contracting  “  on  account 
of”  the  company  and  it  was  to  the 
company  alone  that  they  were  giving  credit. 

|  I  am  not  sure,  however,  that  this  is  the 
only  interpretation  to  be  put  on  the  facts, 
for  it  is  possible  for  a  person  to  give  credit 
to  a  principal  without  at  the  same  time 
giving  exclusive  credit  to  him. 

On  this  analysis,  which  takes  no 
account  of  any  special  factor  arising  from 
the  surrounding  circumstances,  the  present 
case  appears  to  be  somewhat  near  the 
borderline,  with  strong  arguments 
available  either  way.  But,  as  indicated 
earlier,  the  surrounding  circumstances  must 
also  be  looked  at,  and  when  looked  at  seem 
to  me  to  assist  considerably  in  the 
resolution  of  the  problem. 

/  The  main  surrounding  circumstance,  in 
fny  view,  is  that  the  defendant  was  at  all 
material  times  the  owner  of  the  Swan  and 
that  both  plaintiffs  dealt  with  him  either 
An  the  knowledge  or  on  the  correct 
assumption  that  this  was  so.  The 
consequence  of  the  defendant  being  the 
owner  of  the  Swan  was  that  he  had  a 
personal  interest  in  the  repairs  in  addition 
to  his  interest  as  director  of  the  company 
in  that  the  effect  of  the  repairs  was  to 
preserve  or  to  improve  his  own  property. 
In  particular,  the  repairs  finally  ordered 
and  now  sued  for  were  of  such  an  extent 
and  character  that  they  must  greatly  have 
increased  the  value  of  the  vessel.  All  this 
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was,  or  must  be  taken  to  have  been, 
apparent  both  to  Mr,  Pearce  and  to  Mr. 
Salmon, 

The  difficulty  in  the  present  case  seems 
to  me  to  arise  mainly  from  the  fact  that 
the  defendant  had  these  two  roles,  one  as 
director  of  the  company  which  was 
operating  the  Swan,  and  the  other  as  her 
owner.  The  defendant  claims  that,  in  all 
his  dealings  with  the  first  and  second 
plaintiffs  in  connection  with  repairs  to  the 
Swan,  he  was  playing  solely  the  first  role. 
But  the  question  is  whether  he  made  it 
clear  to  the  two  managers  concerned,  by  his 
words  oral  or  written,  or  his  conduct,  that 
this  was  so,  or  led  them  to  suppose  that 
he  was  playing  the  role  of  owner  as  well. 

It  seems  to  me  that,  when  a  person 
who  is  known  or  correctly  assumed  to  be 
the  owner  of  a  boat,  has  discussions  with 
a  repairing  company’s  manager  about 
repairs  to  her,  it  is  natural  for  the  manager 
to  assume  that,  if  an  order  for  the  repairs 
is  placed,  that  person  will  accept  personal 
liability  for  them  as  such  owner  unless  he 
makes  the  contrary  clear  beyond  doubt. 
In  the  present  case  the  defendant  did  make 
it  clear  to  both  Mr.  Pearce  and  Mr.  Salmon 
that  the  accounts  for  the  work  should  be 
sent  to  the  company.  But  the  question  is 
whether  he  made  it  clear  to  them  at  the 
\  same  time  that,  although  he  was  the  owner 
of  the  boat  and  would  therefore  derive 
personal  benefit  from  the  repairs,  he  was 
nevertheless  disowning  any  personal 
liability  to  pay  for  the  work.  Unless  he 
did  so  it  seems  to  me  that  they  were 
entitled  to  assume  that,  while  he  was 
placing  the  order  for  the  company  to  whom 
the  account  was  to  be  sent,  he  remained 
also  personally  liable  on  the  contract. 

Approaching  the  matter  in  that  way  I 
have  come  to  the  conclusion  that  nothing 
said  orally  at  any  time  to  Mr.  Pearce, 
whether  by  the  skipper  or  engineer  of  the 
Swan  or  by  the  defendant,  and  nothing 
contained  in  the  written  order  to  the 
second  plaintiffs  dated  Oct.  14,  1966,  did 
make  it  clear  beyond  doubt  that  the 
defendant,  although  owner  of  the  vessel, 
was  disowning  personal  liability  for  the 
cost  of  the  repairs  which  he  was  ordering. 

I  have  reached  a  similar  conclusion  with 
regard  to  the  first  plaintiffs,  although  in 
their  case  the  question  of  anything 
significant  being  said  to  Mr.  Salmon  by 
anyone  other  than  the  defendant  does  not 
arise. 

I 


In  th«  result,  the  decision  which  I  h«e  } 
come  to,  after  considering  the  nature  and ' 
terms  of  the  two  contracts,  and  the 
surrounding  circumstances,  is  that  both  \ 
plaintiffs  are  entitled  to  succeed  on  the  * 
second  of  the  three  points  argued  on  their  jj 
behalf,  namely,  that  the  defendant,  though  * 
contracting  as  agent,  did  not  do  so  solely  as  3 
agent  but  in  such  a  way  as  to  be  also  | 
personally  liable. 

That  conclusion  is  sufficient  to  decide  | 
both  actions  and  makes  it  unnecessary  foi-j 
me  to  express  any  view  on  the  third  point  jj 
argued  for  the  plaintiffs,  namely,  that  the  jj 
defendant  was  in  any  case  the  true! 
principal  because  the  company  was  in  fact 
operating  the  Swan  on  his  behalf.  % 

In  order  to  decide  that  point  it  would 
be  necessary  to  consider  whether  the  true  t 
nature  of  the  arrangement  made  between  J 
the  defendant  and  the  company  was,  as  it! 
purports  to  have  b£en,  a  contract  of  hire  | 
under  which  the  company  operated  the? 
boat  on  its  own  account,  or  was  a  contract* 
of  management  under  which  the  company  j 
operated  the  boat  for  the  defendant,  or) 
was  some  combination  of  the  two,  involving-, 
perhaps  an  implied  partnership  agreement; 

the  defendant  and  the  company ,1* 

It  is,  I  think,  a  very  difficult  question* 
and,  as  it  is  not  necessary  to  decide  it,  |* 
do  not  propose  to  say  anything  more  about 

it-  | 

The  result  of  my  judgment  is  that  ths 
plaintiffs  succeed  in  both  actions.  I  am  not 
sorry  that  this  should  be  so,  for  the  opposite 
conclusion  would  have  meant  that  the| 
plaintiffs  would  have  been  out  of  pocket  irt 
respect  of  nearly  £1500  worth  of  work  donsj 
on  the  defendant’s  boat,  while  the* 
defendant,  who  only  paid  £800  for  the| 
boat  originally,  retained  the  benefit  d 
the  work  in  the  form  of  the  much-increased 
value  of  his  property  without  having  paid 
a  penny  for  it. 

If  I  thought  that  that  was  indeed  the| 
legal  result  of  the  transactions  which  tookj 
place,  I  should  not  hesitate  to  say  so;  but,s 
for  the  reasons  which  I  have  given,  I  do* 
not  think  it  is.  *1 

There  will  be  judgment  for  the  plaintiff# 
in  both  actions.  I  will  hear  Counsel  oti 
the  form  of  the  decrees  to  be  made,  and! 
on  costs.  it 


UNIVERSAL  STEAM  NAVIGATION  v.  McKELVIE,  [1932]  A.C.  492  (H.L.) 
(judgments  of  Viscount.  Cave  L.C*  and  Lord  Sumner  only ) 


1923.  May  4.  Viscount  Cave  L.C.  My  Lords,  this 
appeal  from  the  CourtofA^peal  in  England  raises  the  question 
whether  the  respondents,  Messrs.  James  McKelvie  &  Co., 
are  personally  liable  under  a  charterparty  for  demurrage . 

By  the  charterparty,  which  was  dated  October  15,  1919, 
and  was  expressed  to  be  made  between  T.  H.  Seed  &  Co.,  Ld., 
agents  for  the  owners  of  the  steamship  Ariadne  Irene  and 
"James  McKelvie  &  Co.,  -Newcastle-on-Tyne,  Charterers, 
it  was  agreed  that  the  steamship  should  proceed  to  the  river 
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^  <v*- 

Tyne  and  there  load  from  .the  charterers  a  full  and  complete? 
cargo  of  coal,  and  should  "proceed  to  one  of  isertain  Italian  - 
ports  as  ordered,  and  there  deliver  her  cargo.  Provision  was 
made  for  the  payment  by  the  charterers  of  demurrage  in  the  * 
event  of  the  steamer  being  detained  beyond  the  stipulated  C 
time  either  at  the  port  of  loading  or  at  the  port  of  discharge,  , 
and  it  was  provided  that  “  the  charterers’  liability  should  - 
cease  as  soon  as  the  cargo  was  shipped  and  the  advance  of  " 
freight,  dead  freight  and  demurrage  at  the  ports  of  loading 
and/or  discharging  (if  any)  paid,  the  owner  having  a  lien  on 
the  cargo  for  freight  and  average.”  The  charterparty  was  ' 
signed  :  “  For  and  on  behalf  of  James  McKelvie  &  Co.  (as 
agents).  J.  A.  McKelvie.”  Liability  for  demurrage  at  the 
port  of  discharge  having  been  incurred,  the  owners  brought 
this  action  against  the  respondents  for  the  amount  claimed — 
namely,  2444 1.  12s.  6d. — and  the  respondents  pleaded  that 
they  had-  signed  the  charterparty  as  agents  for  the  firm  of 
Brandt  Pagnini  of  Rome,  and  denied  liability. 

At  the  trial  of  the  action  before  Bailhache  J.  it  was 
proved  that  the  respondents  had  sold  a  cargo  of  coal  to 
Pagnini  &  Co.  at  a  price  per  ton,  f.o.b.  Newcastle,  and  had 
chartered  the  vessel  for  this  cargo  as  agents  for  and  on  behalf 
of  that  firm.  It  was  also  proved  that  it  was  customary  when 
selling  f.o.b.  to  charter  on  behalf  of  the  receivers,  and  that 
the  custom  was  well  known  to  ship-agents  and  shipowners. 
Under  the  regulations  of  the  Coal  Controller  coal  could  only 
be  exported  under  licence  naming  the  consignees  ;  and  in  the 
licence  for  this  cargo,  which  was  referred  to  in  the  charter- 
party  as  having  been  granted,  Pagnini  &  Co.  were  named  as 
consignees.  The  bill  of  lading,  which  was  signed  by  the  agent 
for  the  shipowners,  showed  a  shipment  to  the  order  of  Pagnini. 
The  representative  of  the  shipowners  in  his  evidence  main¬ 
tained  that  he  dealt  only  with  the  respondents ;  but  his 
answers  to  certain  questions,  and  his  refusal  to  answer  others, 
leave  no  doubt  in  my  mind  that  he  knew  perfectly  well  that 
the  respondents  were  acting  for  other  persons.  It  was  not 
suggested  that  the  respondents  ever  withheld  the  name  of 
their  principals.  The  learned  judge  found  as  a  fact  that 

the  owners  knew  when  the  charterparty  was  'signed  that 
the  cargo  was  sold  on  f.o.b.  terms  ;  but  on  the  authority  of 
the  case  of  Lennard  v.  Robinson  (1)  he  held  that  the  respondents 
were  personally  liable,  and  gave  judgment  for  the  plaintiffs  ^ 
for  the  amount  claimed.  The  Court  of  Appeal  by  a  majority 
(Bankes  and  Atkin  L.JJ. ;  Scrutton  L.J.  dissenting)  reversed 
that  decision  and  entered  judgment  for  the  respondents  with 
costs  ;  and  thereupon  the  present  appeal  was  brought. 

My  Lords,  apart  from  authority,  I  should  feel  no  doubt 
whatever  as  to  the  correctness  of  the  judgment  of  the  Court 
of  Appeal.  If  the  respondents  had  signed  the  charterparty 
without  qualification,  they  would  of  course  have  been  person¬ 
ally  liable  to  the  shipowners  ;  but  by  adding  to  their  signature 
the  words  “  as  agents  ”  they  indicated  clearly  that  they  were 
signing  only  as  agents  for  others  and  had  no  intention  of  being 
personally  bound  as  principals.  I  can  imagine  no  other  pur¬ 
pose  for  which  these  words  could  have  been  added  ;  and  unless 
they  had  that  meaning,  they  appear  to  me  to  have  no  sense 
or  meaning  at  all. 

When  the  cases  are  examined,  it  appears  that  the  weight 
of  authority  is  in  favour  of  the  above  view.  It  is  true  that 
in  a  series  of  cases,  in  which  the  signatories  were  referred  to 


(1)  5  E.  &  B.  125. 
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in  the  body  of  the  contract  a a  agents  for  others,  but  appended 
no  qualification  to  their  signature,  they  were  held  to  be 
personally  liable.  Decisions  to  that  effect  were  given  in 
Tanner  v.  Christian  (2)  ;  Cooke  v.  Wilson  (3)  ;  Parker  v. 
Winlow  (4) ;  Paice  v.  Walker.  (5)  Whether  all  those  decisions 
can  stand  with  the  later  decisions  of  the  Court  of  Appeal  in 
Southwell  v.  Bowditch  (6)  and  Oadd  v.  Houghton  (7)  it  is  not 
necessary  for  present  purposes  to  determine  ;  for  in  none 
of  them  was  the  signature  qualified  by  any  words  showing 
that  the  signatory  signed  as  agent  only,  and  in  each  of  them 
it  was  expressly  stated  in  the  judgment  that  if  the  signature 
had  been  so  qualified  the  decision  would  or  might  have  been  . 
the  other  way.  On  the  other  hand,  in  Detiandet  v.  j 9regoTf\X& 
where  the  defendants  Were  described  both  in  the  body  cti. the' 
charterparty  and  in  the  signature  as  agents  for  a  known 
,  person,  they  were  held  not  liable  ;  and  in  Oadd  v.  Houghton.  (2")' 
James  L.J.  said  that  he  could  not  conceive  that  the  words: 

“  as  agents  ”  could  be  properly  understood  as  implying  merely^ 
a  description,  adding,  “  the  word  ‘  as  ’  seems  to  exclude  that1; 

>  idea.”  '■?§« 

To  this  current  of  authorit  the  only  exception  is  the  case-- 

of  Lennard  v.  Robinson  (3),  on  which  the  learned  trial  judge 

and  Scrutton  L.J.  relied.  There  the  defendants  were  named 

in  the  charterparty  itself  as  parties,  but  signed  “  by  authority 

of  and  as  agents  for  ”  a  person  named  ;  and  it  was  held  that 

* 

they  contracted  personally.  There  may  be  minute  distinctions 
between  that  case  and  the  present ;  but  I  think  it  best  to 
say  that  in  my  opinion  that  case  cannot  now  be  treated  as  • 
law.  It  is,  as  Bankes  L.J.  said,  to  the  interest  of  the  commer¬ 
cial  community  that  a  signature  “  as  agent  ”  should  have  a 
generally  accepted  meaning,  and  I  agree  with  him  that  such 
a  qualification  of  the  signature  should  be  taken  as  a  deliberate 
expression  of  intention  to  exclude  any  ’personal  liability  on 
the  part  of  the  signatory. 

I  think  it  desirable  to  add,  in  order  to  prevent  misapprehen-. 
sion,  that  in  the  present  case  no  evidence  was  given  (as  in..- 
Pike  v.  Ongley  (4),  and  the  cases  there  cited)  of  any  custom  * 
of  the  trade  or  port  that  agents  not  disclosing  the  names  of 
their  principals  at  the  time  of  making  a  contract  were  person¬ 
ally  liable  as  principals  ;  nor  was  it  suggested  (as  in  Miller, 
Gibb  &  Co.  v.  Smith  &  Tyrer,  Ld.  (5) )  that  there  was  any  , 
general  or  special  custom  that  an  agent  acting  on  behalf  of  a -J 
foreign  principal  undertook  the  liability  of  a  principal.  In  thff  j; 
absenco  of  such  a  custom,  and  where  a  principal  exists,  the"’" 
general  rule  applies,  although  the  principal  be  not  named 
or  be  a  foreigner. 

For  these  reasons,  I  am  of  opinion  that  this  appeal  fails, 


(2)  (1855)  4  E.  &  B.  591.  )V,  1**  J42' 

,3)  1 18M)  1  c-  *  c-  *>  W  (.>  K 

(7)  lEx.  D.  357. 


(1)  (1860)  2  E.  &  E.  602.  On  (3)  5  E.  &  B.  125.  * 

appeal30L.  J.  (Q.  B.)  36.  (4)  (1887)  18  Q.  B.  D.  708. 

(2)  1  Er  D-  257.  (5)  [1917]  2  K.  E-  141. 
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and  I  move  your  Lordship#-  that  -it  be  dismissed  with 

cost#.'  .  <**•***  '  -  i-  ■  -  !  M' ■  /.  •  »• 

My  Lords,  my  noble  and  learned  friend,  Lord  Birkenhead, 
desires  me  to  say  that  he  agrees  with  the  judgment  of  j 
Atkin  L.J.,  but  subject  to  the  qualification  contained  in 

the  opinion  to  be  delivered  by  my  noble  and  learned  friend, 

,  Lord  Sumner. 

Lord  Sumner.  My  Lords,  it  is  reasonably  plain,  that 
in  this  case  there  was  no  contract  between  the  parties  until 
the  formal  charter  was  signed.  The  main  terms  had  no  doubt 
been  already  agreed  by  word  of  mouth,  but,  in  the  ordinary 
course  of  business,  they  would  have  to  be  incorporated  into  a 
printed  form  and  that  form  would  then  have  to  be  duly  signed, 
The  result  is,  that  the  whole  question  is  one  of  the  construction 
of  the  entire  charter,  as  we  have  it,  including  the  form  in 
which  it  is  signed — namely,  in  the  name  of  James  McKelvie 
&  Co.  “  (as  agents).” 

Atkin  L.J.  observes  (1)  that  “  some  confusion  has  been 
introduced  into  the  cases  by  not  sufficiently  distinguishing 
between  cases  of  construction  of  the  body  of  the  contract 
and  cases  turning  on  the  proof  of  assent  in  the  signature,” 
and  he  proceeds  :  “  the  words  ‘  as  agents  *  are  conclusive, 
when  qualifying  the  signature,  to  negative  liability  as  principal. 
....  If  used  in  the  body  of  the  document  they  are  very 
strong  to  negative  liability,  but  as  you  must  read  the  document 
as  a  whole  you  may  possibly  find  other  words  and  clauses  so 
plainly  indicating  personal  liability  that  they  outweigh  the 

words  in  question . If  the  words  qualify  the  signature 

they  qualify  the  assent  and  nothing  more  matters.” 

My  Lords,  for  myself,  I  can  hardly  go  so  far  as  this.  I 
agree  that  for  many  years  past  it  has,  I  believe,  been  generally 
understood  in  business,  that  to  add  “  as  agents  ”  to  the 

signature, is  all  that  is  necessary  to  save  a  party,  signing  for  a 
principal,  from  personal  liability  on  the  contract,  and  I  agree 
also  that,  even  as  a  matter  of  construction,  when  a  signature 
r  so  qualified  is  attached  to  a  general  printed  form  with  blanks 
filled  in  ad  hoc,  preponderant  importance  attaches  to  the 
qualification  in  comparison  with  printed  clauses  or  even  with 
manuscript  insertions  in  the  form.  It  still,  however,  remains 
true,  that  the  qualifying  words  “  as  agents  ”  are  a  part  of 
the  contract  and  must  be  construed  with  the  rest  of  it.  They 
might  have  been  expressed  as  a  separate  clause— e.g.,  “  it  is 
further  agreed  that  the  party  signing  this  charter  as  charterer 
does  so  as  agent  for  an  undisclosed  principal ’’—and  that  clause 
would  obviously  have  to  be  construed.  They  are  a  form  of 
words  and  not  a  mere  part  of  the  act  of  signif ying  assent  and 
closing  a  negotiation  by  duly  attaching  a  name.  They  purport 
to  limit  and  explain  a  liability,  and  not  merely  to  identify 
the  person  signing  or  to  justify  the  inscription  of  a  name  by 
the  hand  of  another  person  than  the  owner  of  it  They  are 
more  than  the  addition  of  “  junior  or  Revd.  to  the 
signature,  which  serves  to  identify  the  signatory  by  distin¬ 
guishing  him  from  others  They  are  more  than  a  mere  “  per 
procuration,”  which  only  alleges  authority  to  write  another,  s.t 
name.  If  Mr.  J.  A.  McKelvie  had  written  in  his  own  hand¬ 
writing  “  Brandt  Pagnini  &  Co.”  and  no  more,  then,  on  proof 
of  due  authority,  Brandt  Pagnini  &  Co.  would  have  been 
bound  by  the  charter  and  (subject  to  the  effect  of  the  words 
at  the  beginning  of  the  charter  “  and  James  McKelvie  &  Co., 
Newcastle-on-Tyne,  charterers  ”)  McKelvie  &  Co.  would  not. 

(1)  [1922]  1K.B.  536. 
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There  are,  of  course,  persona  and  occasion*  such  tha$ 
inference  of  personal  engagement  can  arise,  as  when  a  barrister? 
signs  a  memorandum  of  the  settlement  of  a  case  recording^ 
that  money  is  to  be  paid,  or  when  a  Treasury  clerk  signs^h'l 
letter,  stating  that  he  is  “  directed  by  my  Lords  of  the  Treasury 
to  say  ”  so  and  so.  In  such  a  case  as  the  present,  however,  % 
the  act  of  attaching  the  signature  of  J.  McKelvie  &  Co. ..even  £ 
without  the  words  above  quoted  from  the  body,  would  primaU, 
facie  indicate  a  personal  undertaking  and  that  so  strongly.-* 
that,  in  the  absence  of  qualifying  words,  evidence  could  Qfl&L 
be  admitted  to  discharge  Messrs.  McKelvie  but  could  be 
admitted  only  to  charge  Messrs.  Pagnini. "  I  think  it  follows, 
that  the  words  “  as  agents,”  which  as  a  matter  of  construction  l 
may  be  sufficient  to  discharge  Messrs.  McKelvie,  have  that  j 
effect  because  they  form  part  of  the  contract  and,  if  they 
are  conclusive,  it  is  by  reason  of  their  meaning  as  part  of  the 
contract  and  not  because  they  are  part  of  the  proof  of  assent 
to  a  contract,  which  is  itself  distinct  from  them.  ] 

They  are  more,  too,  than  words  of  description  of  the  signa¬ 
tory’s  business.  It  has  sometimes  been  said  that  when 
“  agents  ”  is  the  word  added  to  the  signature,  it  is  a  mere 
word  of  description,  and  so  decs  not  qualify  the  liability 
which  the  act  of  signing  imports.  I  mestion  this  explanation. 
One’s  signature  is  not  the  place  in  which  to  advertise  one’s 
calling,  nor  is  “  agent  ”  ordinarily  used  to  describe  a  trade, 
as  “  tailor  ”  or  “  butcher  ”  would  be.  I  have  no  doubt  that, 
when  people  add  “  agent  ”  to  a  signature  to  a  contract,  they 
are  trying  to  escape  personal  liability,  but  are  unaware  that 
the  attempt  will  fail.  The  result,  however,  is  the  same. 
When  words  added  to  a  signature  in  themselves  qualify 
liability,  it  is  because,  as  words,  they  can  be  so  construed 
in  conjunction  with  the  contract  as  a  whole. 

In  construing  the  words  “  as  agents,”  there  is  a  distinction 
to  be  taken.  Though  it  may  be  somewhat  subtle,  it  has  been 
mentioned  in  the  older  cases.  Do  the  words  “  as  agents  ” 
mean  “  and  as  agents,”  or  “  only  as  agents  ”  ?  The  positive 
affirmation,  that  I  sign  “  as  agent  ” — that  is,  for  another — 
is  formally  consistent  with  my  signing  for  myself  as  well. 

If  the  act  of  signing  raises  a  presumption  of  personal  assent 
and  obligation,  winch  has  to  be  sufficiently  negatived  or 
qualified  by  apt  words,  are  the  words  “  as  agent  ”  apt  or 
sufficient  to  exclude  personal  liability  ?  For  myself,  I  think 
that,  standing  alone,  they  are.  To  say  “  as  agent,”  meaning 
thereby  “  also  as  agent  ”  for  some  one  undisclosed,  is  sub¬ 
stantially  useless.  If  the  agent  refuses  to  disclose,  the  opposite 
party  is  no  better  off.  If  the  statement  is  true,  the  rights  and 
liabilities  of  the  principal  can  be  established  at  any  time  by 
proof.  The  statement  only  acquires  a  business  efficacy 

i  as  distinct  from  a  formal  content,  if  it  means  “  I  am  not  liw^ 
but  someone  else  is  and  he  only,”  and  this  is  whatTthi/- 
,  it  does  mean. 

Tnless,  then,  something  is  to  be  found  to  the  contrar- 
tho  earlier  part  of  this  charter,  the  qualification  “  as  agents  > 
appears  to  me  to  relieve  Messrs.  McKelvie  &  Co.  from  personi! 
liability  on  the  contract.  There  are  two  features  in  the" 
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charter  sufficiently  significant  to  be  worth  c onsideriug^hv  - 
this  connection — one  is  that,  of  the  very  numerous  stipulations 

in  their  favour,  which  the  shipowners  are  entitled  to  havs, . 
performed  by  somebody,  those  performable  by  charterers, 
eo  nomine  in  this  country  are  more  numerous  than  those, 
performable  by  charterers  eo  nomine  in  Italy,  since  in  thei' 
latter  case  many  of  them  are  expressed  to  be  perfortnable  by”; 

consignees  ”  or  by  “  receivers  ”  ;  the  other  is,  that  tEe? 
charter  begins  by  saying  “  It  is  this  day  mutually  agreed  1 
between  Thomas  H.  Seed  &  Co.,  Ltd.,  agents  for  owners,  and? 
James  McKelvie  &  Co.,  Newcastle-on-Tyne,  charterers.” 

These  features,  so  common  as  to  be  almost  common  form, 
are  of  little  weight  in  aid  of  the  appellants’  contention  here.? 
If  throughout  the  charter  “  James  McKelvie  &  Co.”  is  to  bey; 
read  wherever  the  word  “  charterers  ”  is  found,  I  think,? 
reading  the  whole  instrument  together  and  giving  effect  to' 
every  part  of  it,  that  “  James  McKelvie  &  Co.  as  agents 
must  be  so  read  in  lieu  of  the  word  “charterers,”  and  then ' 
matters  are  left  as  they  were  on  the  meaning  of  the  words'  : 

“  as  agents.”  The  circumstance  that  Thos.  H.  Seed  &  Co. 
are  described  as  agents  for  owners  and  sign  “  by  authority  of  ' 
owners  as  agents  ”  carries  things  no  further  ;  “  by  authority 

■Uf 

of  owners  ”  would  be  implied  in  any  case,  and  the  repetition 
of  “as  agents”  is  a  repetition  only.  What  can  be  the  meaning;  . 
of  saying  “  James  McKelvie  &  Co.,  on  behalf  of  their  principal,/ 
engage  that  James  McKelvie  &  Co.,  as  charterers,  shall  pay. 
steamer  demurrage  at  Civita  Vecchia  ”  except  that  they 
bind  their  principal  to  authorize  them  to  pay  for  him  and  to 
put  them  in  funds  to  do  so  ?  The  construction  comes  back? 
to  the  same  point,  that  the  addition  of  the  words  “  as  agents  ” 
has  the  effect  of  readme  all  references  to  James  McKelvie  &  Co. 
ia  the  obligations  undertaken  by  the  charterers,  as  if  James 
McKelvie  &  Co.  had  been  throughout  described  as  agents  for 
charterers,  as  Thos.  H.  Seed  &  Co.  are  for  owners.  I  may  add 
that  clause  16  seems  to  corroborate  this  view.  It  runs  “  the  ; 
brokerage  of  6%  is  due  to  Thos.  H.  Seed  &  Co.,  Ltd.,  one- 
third  of  which  to  James  McKelvie  &  Co.  on  the  cargo  being 
loaded.”  However  this  is  read,  it  plainly  puts  McKelvie  &  Co. 
and  Seed  &  Co.  on  exactly  the  same  footing,  and  Seed  &  Co. 
are  admittedly  agents  for  others  in  this  matter  and  nothing 
more. 

As  to  the  authorities,  I  think  that  Gadd  v.  Houghton  (1) 
cannot  be  usefully  distinguished  from  Lennard  v.  Robinson  (2) 
merely  because  Houghton  was  a  selling  agent  and  Robinson 
was  a  chartering  agent.  The  reasoning  in  the  former  case 
seems  to  me  to  be  correct  and  it  ought  to  prevail.  The 
strongest  argument  for  Lennard  v.  Robinson  (2)  is  that 
Mellish  L.J.,  when  counsel  for  the  defendant  in  Wake  v. 
Harrop  (3),  accepted  it  as  good  law  against  his  client,  manifestly 
to  the  disappointment  of  Bramwell  B.,  and  did  not  criticise  it 
in  Gadd  v.  Houghton  (1),  although  it  had  been  cited.  I 
think  the  weight  of  authority  has  long  been  against  Lennard  v. 
Robinson  (2),  though  it  has  been  cited  often  and  sometimes 
has  been  expressly  followed,  and  I  can  see  no  good  purpose 
to  be  served  by  keeping  it  alive  as  an  authority,  to  be  followed 
if  an  exactly  similar  case  should  arise  for  decision  but  not 
otherwise.  I  think  it  was  ill  decided  and  that  in  the  present 
case  the  judgment  appealed  against  was  right. 

(1)  1  Ex.  D.  357.  (2)  5  E.  &  B.  125. 


(3)  6  H.  &  N.  763. 
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PIKE.  SONS  L  CO,  v,  ONGLEY  AND  THORNTON.  Court  of  Appeal. 

1887.  18  Q . B. D.  708 . 

Motion  for  a  now  trial  or  to  enter  Judgment  for  the  de¬ 
fendants  on  the  ground  of  misdirection  and  misreception  of 

evidence. 

The  action  was  brought  against  defendants,  who  were 
hop  brokers,  to  recover  damages  for  the  non-delivery  of  hops 
equal  to  sample  sold  under  a  written  contract  in  the  following 
"Sold  by  Ongley  &  Thornton  to  Messrs.  Pike,  Sons  L  Co,, 
for  and  on  account  of  owner,  100  bales,  Hallertau  Bavarian 
hops,  at  52s.  per  cwt,  Delivery  in  October.  (Signed)  for 
Ongley  &  Thornton,  S.T."  At  the  trial  before  Manisty ,  J.  and 
a  special  jury,  the  plaintiffs  contended  that  the  defendants 
were  personally  liable  on  the  contract,  and  evidence  was  ten¬ 
dered  to  show  that,  by  the  custom  of  the  hop  trade  in  such  a 
contract,  the  broker  is  in  fact  regarded  as  the  principal  and 
is  held  liable.  The  evidence  was  admitted  by  the  learned  Judg*. 
It  was  admitted  by  the  parties  that  the  plaintiffs  had  not  askM 
the  defendants  for  the  name  of  their  principal,  but  there  was 
evidence  to  show  that  the  plaintiffs  in  fact  knew  that  he  was  • 
foreigner.  The  Jury  found  a  verdict  for  the  plaintiffs,  and 
judgment  was  entered  in  accordance  with  the  finding, 

DAY  J.  The  document  upcr  which  this  action  was  brought 
is  a  sale  note  of  the  defendants,  who  purported  to  sell  thereto* 
certain  hops  to  the  plaintiffs  "for  and  on  account  of  the  own*/  ’ 
The  question  is  whether  that  contract  on  the  face  of  it  make* 
the  brokers  liable  as  principals,  or  whether,  if  that  is  not  io. 
evidence  can  be  given  to  vary  the  contract  by  showing  a  trade 
custom  to  treat  as  principals  brokers  who  have  not  disclosed 
the  names  of  tlieir  principals  at  the  time  of  the  making  of  the 
contract.  "It  is  clear  from  a  series  of  decisions  that  where 
the  contract  sued  upon  has  been  made  by  a  broker  * for *  or  'for 
and  on  account  of '  an  undisclosed  or  foreign  principal,  the 
broker  is  not  primarily  liable."  That  is  ..the  result  of  the  d#* 
cision  in  G ad d  v.  Houghton,  1  Ex.D.  357  ,  where  the  Court  of 
Appeal  held  that  where  the  words  "on  account  of"  were  insertod 
in  the  body  of  a  contract,  the  broker  was  not  personally  llabli. 
That  case  is  binding  and  conclusive,  and  we  must  hold  that  In 
the  present  case,  where  goods  have  been  sold  "for  and  on  accouit 
°  1  &n  owner  (the  owner  not  having  been  named),  the  brokers  art 
n ° i  primarily  liable.  That  is  a  convenient  expression  to  use. 
But  evidence  was  in  this  case  tendered  to  prove  a  trade  cus¬ 
tom,  and  such  evidence  is  often  admissible  where  it  is  not  in¬ 
consistent  with  the  contract.  "The  custom  here  set  up  was  that, 
il  the  broker  did  not  disclose  the  name  of  his  principal,  ha  »*» 
himself  personally  liable."  I  asked  whether  the  custom  was  that 
i:ie  principal  should  be  disclosed  at  the  time  of  the  making 
of  the  contract",  and  I  gather  from  the  Judge's  notes  and  froa 
the  answers  of  counsel  that  "a  primary  liability  would  attach 
to  the  broker  as  part  of  the  contract",  if  that  was  not  done. 

If  that  is  so,  the  new  term  contradicts  the  written  document, 
which  says  that  the  defendants  do  not  contract  for  themselves, 
but  for  the  owner  of  the  hops,  thus  excluding  all  idea  of 

riiy  liability;  until  it  was  shown  that  they  were  the  ownsn, 
<‘v  could  not  be  taken  to  be  so.  Therefore  I  am  of  opinion 

that  the  evidence  of  custom  which  was  tendered  was  inadmis¬ 
sible,  and  that  the  learned  Judge  at  the  trial  ought  to  have 
construed  the  contract  and  directed  a  verdict  for  the  de¬ 
fendants. 


-  285  - 


The  plaintiffs  appealed, 

LORD  ESHER  M.R.  In  this  case  the  defendants  are  clear¬ 
ly  not  liable  upon  the  contract  itself;  they  were  selling  aB 
agents  for  an  owner,  and  in  the  absence  of  trade  usage  no 
liability  would  attach  to  them.  The  evidence  of  the  wit¬ 
nesses  who  were  called  to  prove  the  custom  came  to  this,  that 
if  the  name  of  the  owner  was  not  given  in,  or  at  the  time  of 
the  making  of,  the  contract,  the  buyer  had  the  right  to  treat 
the  broker  as  principal;  and  on  such  a  custom  I  should  say 
that  even  if  the  owner's  name  were  disclosed  after  the  mak¬ 
ing  of  the  contract,  the  buyer  might  sue  either  the  principal 
or  the  broker.  Is  it  the  fair  meaning  of  such  evidence  to 
say  that  where  a  broker  says  in  the  contract  that  he  is  act¬ 
ing  for  a  principal,  though  an  undisclosed  one,  the  buyer  is 
to  look  only  to  him  and  not  to  the  real  principal?  Such  a 
custom  would  be  in  direct  contradiction  of  the  terms  of  the 
written  contract,  but  I  can  see  no  reason  for  supposing  that 
a  man  having  a  remedy  against  two  persons  would  deliberately 
debar  himself  of  h±s  remedy  against  one  of  them.  The  custom 
is  not  wanted  in  such  a  case:  it  is  only  wanted  where  there 
is  a  principal  who  could  be  charged  and  the  contract  is  made 
without  disclosing  his  name.  The  meaning  of  this  custom  is 
that  where  the  principal's  name  is  not  disclosed  in  or  at  the 
time  the  contract  is  made,  the  buyers  reserve  to  themselves 
the  right  of  suing  the  broker  or  factor.  I  can  well  con¬ 
ceive  that  in  this  trade,  and  in  many  others,  such  a  custom 
is  for  the  broker's  benefit,  and  I  am  clearly  of  opinion 
that  the  evidence  was  properly  admitted  by  the  learned  Judge 
at  the  trial. 

FRY  L.J.  I  am  of  the  same  opinion.  If  the  objection 
were  now  being  taken  for  the  first  time  to  the  admissibility 
of  evidence  of  a  custom  to  charge  the  brokers  as  principals 
in  the  event  of  a  nondisclosure  by  them  of  their  principals 
at  the  time  of  the  contract,  I  should  have  paused  before  de¬ 
ciding  in  favour  of  its  admissibility.  But  that  proposi¬ 
tion  is  now  clearly  established;  and  we  have  only  to  con¬ 
sider  whether  by  the  custom  of  the  trade  the  defendants  were 
liable  from  the  beginning  as  principals,  and  whether  such 
a  custom  contradicts  the  written  contract.  I  can  entertain 
no  doubt  on  either  point.  By  the  terms  of  the  document  it¬ 
self  the  owner  is  liable;  the  custom  says  the  broker  shall 
be  liable  also;  there  is  nothing  in  that  which  is  incon¬ 
sistent  with  the  contract,  though,  it  would  be  inconsistent 
if  the  custom  were  to  exclude  the  liability  of  the  owner. 

Appeal  allowed. 

BENTON  v,  CAMPBELL.  PARKER  AND  COMPANY,  LIMITED.  King's  Bench 
Division.  [1925]  2  K.B.  410. 

The  defendants,  the  appellants,  are  auctioneers  and 
valuers  at  Birmingham,  and  carry  on  a  large  business  in  the 
sale  of  motor  cars  by  public  auction.  The  plaintiff,  the  res¬ 
pondent,  is  a  dealer  in  motor  cars,  and  wfts  a  frequent  customer 
of  the  defendants.  He  received  their  catalogues  regularly,  and 
constantly  attended  their  weekly  sales.  Early  in  1923  a  Ford 
car  was  delivered  to  the  defendants  by  the  Saxton  Rubber  Com¬ 
pany  with  instructions  to  sell  it  by  public  auction.  The  de¬ 
fendants  included  the  car  in  their  catalogue  for  February  13, 
1923,  and  meantime  advanced  £75  to  the  Saxton  Rubber  Company 
against  the  proceeds  of  sale.  The  defendants'  catalogue  was  in 
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their  usual  -on,  and  was  headed  "Birmingham  Motor  Mart.  Ia~ 
por cant  sale  of  motor  cars.  Lc .  to  be  sold  by  auction  by  Camp¬ 
bell  Parker  &,  Co.  Ltd.  #  auctioneers  and  valuers,  from  instruc¬ 
tion  received  from  various  owners."  No.s,6  of  the  conditions 
of  sale  contained  in  the  catalogue  was  as  follows:  "The  auc¬ 

tioneers  will  not  hold  themselves  responsible  for  any  action 
that  may  arise,  acting  solely  as  agents  between  buyer  and 
seller,  and  for  both  equitably."  The  car  was  sold  at  the  auc¬ 
tion  to  the  plaintiff,  who  took  delivery  from  the  defendants 
and  paid  the  price  to  them.  The  defendants  paid  over  the 
price  to  the  Saxton  Rubber  Company  after  deducting  their  loan 
and  charges.  The  plaintiff  resold  the  car  to  one  Trean.  It 
appeared  later  that  the  car  was  the  property  of  one  Bellingham, 
who  had  let  it  on  hire-purchase  to  the  Saxton  Rubber  Company 
on  the  terms  that  it  should  remain  his  property  until  all  the 
Instalments  had  been  paid.  Some  of  the  instalments  were  still 
unpaid  when  the  car  was  sold  by  auction.  Eight  or'nine  months 
after  the  auction  Bellingham  discovered  his  car  in  Trean's 
possession  and  recovered  it.  Trean  sued  the  plaintiff,  who 
settled  the  action  for  £40  and  £7. 7s,  costs.  The  plaintiff 
then  brought  the  present  action  against  the  auctioneers  claim¬ 
ing  £47. 7s.  damages,  and  recovered  Judgment  for  that  sum.  The 
defendants  appealed. 

SALTER  J.  In  this  case  the  question  is  whether  an 
auctioneer  who  sells  a  chattel  by  auction,  disclosing  the 
fact  of  agency  but  not  naming  his  principal,  and  pays  over 
the  proceeds  of  sale  to  the  principal,  is  liable  in  damages 
to  the  buyer  if  it  afterwards  appears  that  the  principal 
had  no  right  to  sell.  ^His  Lordships  read  the  facts  set 
out  above  and  continued:]  The  plaintiff  recovered  Judg¬ 
ment,  That  Judgment  is  right,  first,  if  the  defendants 
are  liable  to  the  plaintiff  as  sellers  on  the  contract  for 
sale,  or  secondly,  if  they  are  agents  warranting  their 
principal's  right  to  sell.  The  plaintiff  relied  on  the 
first  of  these  causes  of  action  and  succeeded  on  it,  but 
both  must  be  considered. 

An  attempt  was  made  to  show  that  the  defendants  were 
dealers  and  that  they  were  selling  their  own  property.  The 
learned  county  court  Judge  clearly  found  that  they  were  in 
fact  agents,  selling  the  property  of  another.  1  think  that 
it  is  equally  clear  that  he  found,  or  assumed,  that  they  were 
known  by  the  plaintiff  to  be  agents.  If  the  fact  of  agency 
was  not  disclosed  the  plaintiff's  claim  was  undefended.  But 
I  think  it  is  clear  from  the  whole  Judgment  and  from  the 
cases  cited  that  the  learned  Judge  treated  the  case  as  one 
of  disclosed  agency  and  undisclosed  principal.  I  think 
there  was  no  evidence  on  which  any  other  conclusion  could 
have  been  reached.  Besides  the  catalogue  and  conditions 
there  was  the  evidence  of  the  plaintiff,  who  said  that,  since 
the  sale,  he  had  discovered  that  the  defendants  <ve  t  *?  dealers, 
but  that,  at  the  time  of  the  sale,  he  thought  that  nay 
were  agents  only.  The  case  seems  to  have  been  fought  in  the 
county  court,  and  was  certainly  argued  before  us,  as  a  case 
in  which  agency  was  disclosed,  and  I  deal  with  it  on  that 
foot ing . 

Where  an  agent  purports  to  make  a  contract  for  a  prin¬ 
cipal,  disclosing  the  fact  that  he  is  acting  as  an  agent, 
but  not  naming  his  principal,  the  rule  is  that,  unless  a 
contrary  intention  appears,  he  makes  himself  personally 
iable  on  the  authorized  contract.  It  is  presumed  that  the 

party  is  unwilling  to  contract  solely  with  an  unknown 

He  is  willing  to  contract  with  an  unknown  man,  and 
,  out  only  if  the  agent  will  make  himself  personally 
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liable,  11  called  on,  to  perform  the  contract  which  he 
arranges  for  his  principal.  The  agent  Is  presumed  to  agree. 
The  liability  of  the  agent  Is  not  joint,  nor  is  it  contin¬ 
gent  on  default  by  the  principal.  Two  contracts  are  made  in 
identical  terms,  one  with  the  principal  and  the  other  with 
the  agent,  and  the  opposite  party,  unless  prevented  by  some 
election,  can  enforce  either,  but  not  both. 

The  first  question  here  is  '•whether  this  general  rule 
applies  in  this  case,  or  the  circumstances  are  such  as  to 
rebut  the  presumption.  Where  the  agency  is  to  buy  goods, 
whether  ascertained  or  not,  so  that  the  liability  imposed 
on  the  principal  by  the  contract  is  a  liability  to  accept 
and  pay,  there  is  nothing  in  the  circumstances  inconsistent 
with  a  presumption  that  the  seller  requires  that  the  agent 
shall  make  himself  personally  liable  to  take  and  pay  for 
the  goods  in  accordance  with  the  contract  of  sale,  if  called 
on,  or  with  a  presumption  that  the  agent  agrees  to  do  so. 

So,  again,  if  the  agency  is  to  sell  unascertained  goods, 
there  is  nothing  inconsistent  with  a  presumption  that  the 
buyer  stipulates,  and  the  agent  agrees,  that  the  agent 
will  himself  deliver  goods  in  accordance  with  the  contract 
of  sale,  if  called  on.  If  he  has  not  the  necessary  goods 
he  can  procure  them  and  make  delivery.  But  where  the 
agency,  as  in  this  case,  is  an  agency  for  the  sale  of  a 
specific  chattel,  which  the  buyer  knows  is  not  the  property 
of  the  agent,  it  seems  to  me  impossible  to  presume  that  the 
buyer,  who  contracts  to  buy  that  chattel  from  the  princi¬ 
pal,  would  stipulate  that  the  agent,  if  called  on,  shall 
himself  sell  the  chattel  to  the  buyer  and  shall  himself 
warrant  his  own  title  to  a  thing  which  the  buyer  knows  is 

not  his.  It  is  impossible  to  presume  that  the  agent  would 
agree  to  undertake  such  a  liability.  The  only  way  in  which 
he  could  discharge  it  would  be  by  acquiring  the  chattel  from 
his  principal,  a  thing  he  has  no  right  to  demand  and  a  thing 
inconsistent  with  the  contract  he  has  been  instructed  to  make, 
by  which  the  principal  sells  that  chattel  to  the  buyer.  For 
this  reason  I  think  that  the  presumption  above  mentioned  is 
rebutted  in  the  case  of  a  sale  of  a  specific  chattel  by  an 
unknown  agent  for  an  undisclosed  principal. 

This  applies  to  an  auctioneer  as  to  any  other  sell¬ 
ing  agent.  The  auctioneer  has  a  special  property  in  the 
chattel  delivered  to  him  for  sale,  he  has  a  lien  on  it  and  on 
the  price  of  it,  he  has  rights  against  the  buyer,  and  lia¬ 
bilities  to  him,  which  do  not  accrue  to  other  selling  agents. 
These  rights  and  liabilities  do  not  arise  from  the  contract 
of  sale,  which  binds  only  the  buyer  and  the  principal.  They 
arise  from  the  contract  which  the  auctioneer  makes  on  his  own 
account  with  the  buyer.  Every  agent  to  contract,  when  he  makes 
the  authorized  contract  between  his  principal  and  the  other 
party,  makes  also  a  contract  on  his  own  account  with  the  other 
party}  he  warrants  his  authority.  If  he  is  an  agent  for  sale 
he  also  warrants  that  he  knows  of  no  defect  in  his  principal's 
title.  If  he  is  an  auctioneer  to  whom  a  chattel  has  been 
delivered  for  sale  he  gives  both  these  warranties,  he  under¬ 
takes  to  give  possession  against  the  price  paid  into  his  hands, 
and  he  undertakes  that  such  possession  will  not  be  disturbed 
by  his  principal  or  himself.  There  may,  of  course,  be  other 
terms  in  this  contract  arising  on  the  facts  of  the  case.  The 
warranties  are  implied  terms,  the  duty  to  deliver  and  the 
right  to  receive  the  price  are  usually  expressed  in  the  con¬ 
ditions  of  sale.  But  whatever  its  terms  may  be,  the  contract 
is  entirely  independent  of  the  contract  of  sale.  To  that  con¬ 
tract  the  auctioneer  who  sells  a  specific  chattel  as  an  agent 
is,  in  my  opinion,  no  party.  He  has  no  right  to  enforce  it 
and  is  not  bound  by  it.  It  is  true  that  an  auctioneer  can  sue 
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the  buyer  for  the  price  in  his  own  name,  and  as  for  goods 
sold  and  delivered,  but  the  authorities  on  this  point,  so  far 

from  showing  that  he  can  enforce  the  contract  of  sale,  seems 
to  me  to  show  that  he  cannot.  He  can  sue  for  the  price  where 
he  has  sold  for  a  disclosed  principal,  Will  lams  v.  Mill lngton 
(1890),  1  H.B1.  81.  In  such  a  case  the  contract  of  sale,  un¬ 

less  »  contrary  intention  is  expressed.  Is  made  with  the  prin¬ 
cipal  only.  It  is  clear,  therefore,  that  the  auctionner  does 
not  sue  for  the  price  by  virtue  of  the  contract  of  sale. 

Again,  so  long  as  the  auctioneer's  lien  is  unsatisfied  the 
buyer  cannot,  in  the  absence  of  special  circumstances,  set  off 
a  debt  due  to  himself  from  the  principal  against  the  auc¬ 
tioneer's  claim  for  the  price;  Robinson  v ,  Rutter  (1855),  4 
E.  L  B,  054;  but,  if  the  lien  has  been  satisfied  the  buyer 
can  rely  on  such  set  off;  Holmes  v,  Tu  1 1  on  (  1855),  5  E,  L  B. 
65,  82,  If  the  auctioneer  could  enforce  the  contract  of  sale, 
he  could  sue  for  the  price  so  long  as  it  remained  unpaid,  no 
set  off  of  a  debt  due  to  the  defendant  from  a  third  party 
could  be  set  up,  and  no  question  of  lien  could  arise. ..The 
auctioneer  sues  for  the  price  by  virtue  of  his  special  pro¬ 
perty  and  his  lien,  and  also,  in  most  cases,  by  virtue  of 
his  contract  with  the  buyer,  that  the  price  shall  be  paid  in¬ 
to  his  hands,  and  not  by  virtue  of  the  contract  of  sale.  He 
is  not  the  seller,  nor  had  he  undertaken  to  discharge  the  lia¬ 
bilities  of  a  seller  except  so  far  as  those  liabilities  may 
be  included  in  his  own  contract  with  the  buyer.  Therefore, 
he  does  not  warrant  that  the  bu  er  will  get  a  good  title,  un¬ 
less  such  warranty  is  expressly  o  •  Impliedly  included  in  his 
own  contract  with  the  buyer.  Wood  v,  Baxter.  40  L.T.  45, 
supports  this  view.  ,  . 

In  that  case  Williams  J.  delivered  a  considered 
Judgment,  reviewing  some  of  the  authorities,  in  which  he 
states  the  law,  as  follows:  "There  can  be  no,  doubt  that  an 
auctioneer,  like  any  other  agent  selling  goods  on  behalf  of 
a  principal,  may,  and  constantly  does,  become  himself  a  con¬ 
tracting  party  with  the  purchaser,  and  if  he  sells  by  auction 

without  disclosing  the  name  of  his  principal,  his  contract 
is  very  nearly  that  of  an  ordinary  vendor,  and  he  can  sue  and 
sued  as  such  upon  the  contract  of  sale.  ,  .  The  further 

question  then  arises,  what  is  the  character  and  extent  of 
the  contract  entered  into  by  the  auctioneer  when  he  sells 
without  disclosing  the  name  of  his  principal?  The  answer 
to  this  is,  that  it  depends  upon  the  conditions  of  sale, 
upon  what  is  said  by  the  auctioneer  at  the  time,  upon  the 
surrounding  circumstances,  and  upon  the  nature  of  the  subject 
matter  of  the  sale.  In  the  first  place,  it  would  certainly 
be  going  too  far  to  say  that  an  auctioneer,  selling  with¬ 
out  disclosing  the  name  of  the  principal,  makes  himself  a 
contracting  party  in  the  same  way  and  to  the  same  extent 
that  another  agent  acting  for  an  undisclosed  principal  does. 

The  auctioneer  sells,  not  as  an  owner  having  a  right  to  sell 
by  virtue  of  his  own  right  of  property,  but  as  an  auctioneer 
empowered  and  entrusted  by  his  employer  to  sell.  If  he  is 
selling  live  stock  or  implements  in  the  market  place,  or 
irniture  in  a  room,  the  extent  of  his  contract  would  or¬ 
dinarily  be  to  deliver  the  goods  to  thfe  buyer;  if  he  were 
tiling  shares  in  a  Joint  stock  company,  it  would  be  to  pro- 
ure  a  transfer  to  the  purchaser;  if  he  were  selling  timber 
stacked  in  a  yard  or  loaded  on  board  ship,  or  growing  crops 
on  a  farm,  it  would  be  in  each  case  to  give  such  construc¬ 
tive  delivery  as  according  to  the  nature  of  the  subject 
matter  was  practicable  and  usual.  Upon  making  such  delivery, 
b ligation  would  ordinarily  be  fulfilled.  For  example, 

It  a  contract  there  would  not  be  necessarily  implied 
any  warrant  of  title  in  the  goods,  though  he  might,  of 

any  one  else,  by  his  conduct  or  by  declaration 
of  the  sale,  afford  evidence  of  an  actual 
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warranty  of  title:  see  Mo  rl ey  v.  At  t  enbo  rough  (  1840),  3  Ex, 

5  00;  E lchhol z  v.  Bann 1 s  t  e  r  (1864),  17  C.B.  (N,S.)  708,  An 
auctioneer  who  sells  goods  not  as  owner  but  as  auctioneer 
only,  though  not  naming  his  principal,  does  not,  withour 
more  warrant  the  title  to  the  goods  sold;  he  does  no  more 
than  engage  that  he  is  in  fact  instructed  and  authorized 
by  his  principal  to  sell,  as  for  example  in  the  present 
case  under  the  powers  of  a  bill  of  sale;  but  he  does  not 
guarantee  the  validity  of  the  bill  of  sale,  nor  the  title 
of  his  employer  to  the  goods.  In  fact,  whenever  the  ques¬ 
tion  is  raised  as  to  the  extent  of  the  contract  that  the 
auctioneer  enters  into  when  he  sells  goods  by  auction,  this 
question  must  be  determined,  as  in  other  cases,  upon  the 
evidence  as  to  the  conduct  and  declarations  of  the  auc¬ 
tioneer,  the  nature  of  the  subject  matter  of  the  sale,  and 
the  surrounding  circumstances",  .  , 

The  only  remaining  question  is  whether  the  defendants 
as  a  matter  of  law,  and  by  the  mere'., fact  of  sale,  warranted 
the  Saxton  Rubber  Company's  right  to  sell,  and,  if  not, 
Whether  they  gave  such  a  warranty  in  fact.  The  first  point 
is  decided  by  Wood  v.  Baxter,  and  I  can  see  no  ground  on 
which  a  warranty  could  be  implied  in  law.  The  auctioneer 
cannot  question  his  principal  about  his  right  to  sell,  and 
the  buyer  is  well  aware  of  the  auctioneer's  position.  Aa 
regards  warranty  in  fact,  I  do  not  think  it  was  even 
suggested  that  the  words  "from  instructions  received  from 
various  owners"  constituted  a  warranty  of  the  title  of  every 
principal,  and  certainly  there  was  no  such  finding  by  the 
learned  county  court  judge. 

In  my  opinion  the  appeal  must  be  allowed  and  the  Judg¬ 
ment  for  the  plaintiff  be  set  aside  and  Judgment  entered 
for  the  defendants, 

SWIFT  J.  I  agree. 


COLLEN  v,  WRIGHT.  Exchequer  Chamber.  1857.  8  E .  LB,  647. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench 
on  a  case  stated  without  pleadings.  .  .  In  substance  (the 

case)  stated  ;hat  the  testator  Wright  was  land  agent  for  a 
gentleman  named  Gardner,  and,  as  such,  made  an  agreement, 
with  the  plaintiff  f  o  r_t  he_l  ease  to_him_for  JJLzA/JL  s  ° 

a  farm  of  Gardner’s,  A  formal  agreement  between  landlord  and 
lessee  was  drawn  up  and  signed  by  tho  testator  in  the  follow¬ 
ing  form:  "Robert  Wright,  agent  to  William  Dunn  Gardner,  Es¬ 
quire,  lessor,"  It  was  also  signed  by  plaintiff.  The  plain¬ 
tiff  entered  on  the  farm  on  the  strength  of  this  agreement, 

Mr.  Gardner  refused  to  execute  any  such  lease,  alleging 
accurately,  as  it  proved,  that  he  had  conferred  on  the  testator 
no  authority  to  agree  for  a  lease  for  so  long  a  term.  Ihe 

plaintiff  had  commenced  a  suit  in  Chancery  against  Gardner  for 
a  specific  performance.  On  discovering  the  ground  of  de¬ 
fence,  his  solicitors  sent  to  Wright  a  formal  notice  that, 
unless  they  received  from  Wright  notice  to  the  contrary,  the 
plaintiff  would  proceed  with  the  suit  at  Wright's  expense;  and 
in  the  event  of  his  bill  being  dismissed  on  the  ground  of  abn 
sence  of  authority,  would  commence  an  action  to  recover  the 
costs  and  other  damages  by  reason  of  Wright's  want  of  author¬ 
ity,  Wright's  solicitor  sent  an  answer,  dated  11th  April, 

1855,  denying  Wright's  liability  to  any  action,  but  not  con- 
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tainlng  any  admlss ion  that  Wright  had  not  had  full  authority, 
i he  suit  was  proceeded  with,  and  the  bill  dismissed  with 
costs,  on  the  ground  that  "Wright  had  no  authority  from  Gardner., 
to  sign  the  agreement.  The  case  in  the  Queen's  Bench  was 
stilted  after  Wright's  death,  and  submitted  two  questions  to 
.e  Court:  1.  'Whether  the  plaintiff  is  entitled  to  maintain 
an  action  against  the  defendants,  as  executrix  and  executors 
of  the  said  Robert  Wright,  to  recover  damages;  2.  Whether, 
if  so,  the  whole  of  the  damages  sustained  by  the  plaintiff, 
including  his  costs  of  the  said  suit  in  Chancery  can  be  re¬ 
covered}  or,  if  some  of  such  damages  and  costs  oniy  can  be 
recovered,  which  of  them,  and  to  what  extent,  without  regard, 
however,  to  the  exact  amount.  The  case  contained  provisions 
for  a  judgment,  subject  to  an  arbitration  to  ascertain  the 
amount  of  damages  according  to  the  principles  laid  down  by 
Court,  The  Court  of  Queen's  Bench  ordered  that  Judgment  should 
be  "entered  for  the  plaintiff  for  such  amount  of  damages  as 
shall  Include  money  laid  out  and  costs  of  Chancery  suit." 

The  defendants  appealed. 


W1LLES  J,  delivered  the  following  Judgment,  in 
which  POLLOCK  C.B.,  WILLIAMS  J . ,  and  BRAMWELL,  WATSON  and 

CHANNELL  BB„,  concurred. 


It  appears  to  me  th«;t  the  Judgment  of  the  Court  of 
Queen's  Bench  ought  in  all  ret. nets  to  be  affirmed.  I  am  of 
opinion  that  a  person,  who  induces  another  to  contract  with 
him  as  the  agent  of  a  third  party  by  an  unqualified  assertion 
of  his  being  authorized  to  act  as  such  agent,  is  answerable 
to  the  person  who  so  contracts  for  any  damages  which  he  may 
sustain  by  reason  of  the  assertion  of  authority  being  untrue. 
!his  is  not  the  case  of  a  bare  misstatement  by  a  person  not 
bound  by  any  duty  to  give  information.  The'Tact  that  the 
professed  agent  honestly  thinks  that  he  has  authority  affects 
the  moral  character  of  his  act;  but  his  moral  Innocence,  so 
far  as  the  person  whom  he  has  induced  to  contract  is  concerned, 
In  no  way  aids  such  person  or  alleviates  the  Inconvenience 
and  damage  which  he  sustains.  The  obligation  arising  in  such 
a  case  is  well  expressed  by  saying  that  a  person,  professing 
contract  as  agent  for  another,  impliedly,  if  not  expressly, 
undertakes  to  or  promises  the  person  who  enters  into  such 
contract  upon  the  -faith  of  the  professed  agent,  being  duly 
authorized,  that  the  authority  which  he  professes  to  have  does 
■  ')  point  of  fact  exist.  The  fact  of  entering  into  the  trans¬ 
action  with  the  professed  agent  as  such,  is  good  consideration 
for  the  promise.  Indeed,  the  contract  would  be  binding  upon 
trhe  person  dealing  with  the  professed  agent  if  the  alleged 
principal  were  to  ratify  the  act  of  the  latter.  This  was,  in 
effect,  the  view  taken  by  the  Court  of  Queen's  Bench,  and  to 
which  I  adhere.  With  respect  to  the  amount  of  damages,  1  re¬ 
tain  the  opinion  thrown  out  in  the  course  of  the  argument, 
that  all  the  expenses  sought  to  be  recovered  were  occasioned 
by  the  assertion  of  authority  made  at  the  time  of  the  contract 
being  continued  and  persisted  in  by  the  defendant's  testator, 


Gnd  bona  lide  acted  upon  by  the  plaintiff.  That  assertion  was 
;  '  r  withdrawn,  not  even  in  the  letter  of  the  11th  April 

answer  to  the  plaintiff's  notice  to  the  defendant's 
or  long  after  the  proceedings  in  Chancery  had  commenced 
whilst  they  were  in  full  progress.  I  am  therefore  of 
opinion  that  the  Judgment  of  the  Queen's  Bench  was  right,  and 
that  it  ought  to  be  affirmed. 
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COCKBURN  C.J.  I  regret  most  unf elgnedly  to  find  my¬ 
self  differing  in  this  case  from  so  many  of  ray  learned  brothers 
I  believe  1  am  Justified  in  saying  that  this  doctrine  is  al¬ 
together  a  novel  one.  .  .  In  the  learned  and  elaborate  works 

which  treat  of  the  law  relating  to  agency. ..not  even  a  hint 
is  to  be  found  of  any  implied  contract  on  the  part  of  the  agent 
as  to  the  existence  of  the  authority  on  which  he  professes  to 
act.  ,  ,  Nor  is  it  to  be  wondered  at.,  for,  on  looking  to  the 

reported  decisions  of  our  own  and  of  the  American  courts,  it 
will  be  found  that  at  the  time  these  learned  authors  wrote  no 
such  doctrine  had  ever  been  broached,  but  the  remedy  against 
a  party  contracting  on  behalf  of  another  without  authority  was 
assumed  to  be  either  by  an  action  on  the  case  for  false  repre¬ 
sentation,  or  by  an  action  against  him  as  principal  on  the 
original  contract.  The  doctrine  that  a  person  professing  to 
act  as  agent  without  sufficient  authority  might  be  made  res¬ 
ponsible  as  principal  was  only  subverted  at  a  comparatively 
recent  period.  .  .  The  case  of  Po  1  h  i  1 1  v.  Via  Iter,  3  B.  &.  Ad. 
114,  ...  seems  first  to  have  given  rise  to  a  contrary  im¬ 
pression,  although  that  case  turned  mainly  on  the  peculiar 
character  of  a  bill  of  exchange  as  incppable  of  being  accepted 
by  any  one  but  the  drawee  except  for  the  honor  of  the  latter. 
But  the  more  recent  case  of  Jenkins  v.  Hutchinson,  13  Q.B, 

744,  laid  down  the  position  broadly  that  an  action  ex  con¬ 
tractu  could  not  be  maintained  against  the  professed  agent 
as  principal:  and  the  same  doctrine  was  fully  confirmed  and 
acted  upon  in  the  succeeding  case  of  Lewi s  v.  Nicholson,  18 
Q.B.  503.  In  the  meantime,  the  liability  of  a  professed  agent 
for  the  unwarranted  assertion  of  authority  in  an  acf Ion  on 
the  case  underwent  further  consideration;  and  the  doc*  rlne  of 
some  writers,  that  any  misrepresentation  whereby  another  was 
induced  to  do,  or  omit  to  do,  an  act  from  which  injury  re¬ 
sulted,  would  render  the  party  making  it  liable,  underwent 
material  modification,  the  modern  decisions  having  established 
that  such  misrepresentation  will  not  afford  a  ground  of  action 
where  made  in  good  faith  and  without  knowledge  that  it  was 
untrue.  The  effect  of  these  doctrines  being  to  leave  a  per¬ 
son  who  made  a  contract  with  another  as  agent  without  a 
remedy  where  the  professed  agent  had  acted  under  a  mistaken 
impression  as  to  his  authority,  it  occurred  to  the  Judges  of 
the  Court  of  Queen’s  Bench  who  decided,  in  the  case  of  Lewis 
v.  N ichol son . 18  Q.B.  503,  that  an  action  would  not  lie 
against  the  agent  as  principal,  to  suggest  that,  possibly, 
the  agent  might,  under  such  circumstances,  he  held  liable  on 
an  implied  contract  that  he  had  authority  to  contract  in  the 
name  of  the  principal.  And  the  opinion  thus  incidentally 
thrown  out  in  that  case  has  been  acted  upon  in  this.  It  was 
of  course  impossible,  so  long  as  the  doctrine  prevailed  that 
the  professed  agent  could  be  sued  as  principal,  that  he  could 
be  held  to  be  liable  on  this  implied  contract.  It  would  have 
been  obviously  inconsistent  to  say  that  upon  one  and  the  same 
contract  a  man  could  at  the  same  time  be  liable  upon  an  ex¬ 
press  and-also  upon  an  implied  promise.  To  my  mind  it  by  no 
means  follows  that,  because  that  which  was  believed  to  be  the 
remedy  in  law  turns  out  upon  further  consideration  not  to  be 
so,  we  are  therefore  justified  in  resorting  to  the  fiction 
of  an  implied  contract  hitherto  unknown  to  our  law.  .  .  1  do 

not  think  we  are  justified  in  introducing  such  a  remedy  by 
the  mere  fiat  of  a  Judicial  decree.  I  do  not  stop  to  discuss 
the  expediency  or  policy  of  the  proposed  rule.  Otherwise  1 
think  it  might  be  shown  that  there  are  two  sides  even  to  this 
part  of  the  case.  1  doubt  whether  there  Is  any  sufficient 
ground  why  erroneous  representation,  in  the  absence  of  false¬ 
hood  or  fraud,  should  create  a  greater  responsibility  in  the 

case  of  a  contract  than  in  the  case  of  any  other  transaction, 
especially  as  the  other  contracting  party  might  always  protect 
himself  by  insisting  on  communicating  with  the  alleged  prin¬ 
cipal,  or  by  requiring  a  warranty  of  authority^  from  the  agent... 


Judgment  affirmed 
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NOE  v.  TOYNBEE.  Court  of  Appeal,  £1910]  1  K.B.  215, 


The  defendant  Toynbee  in  August,  1908,  retained  liessrs, 
Wontner  &.  Sons,  the  respondents  in  the  appeal,  to  act  as  his 
olicitora  in  the  conduct  of  his  defence  to  an  action  which  he 
then  expected  to  be  brought  against  him  by  the  plaintiff,  and, 
on  several  occasions  in  September,  instructions  in  the  matter 
were  given  by  him  to  the  respondents.  On  October  8,  1908,  the 

defendant  was  certified,  and  a  detention  order  was  made  against 
him,  as  being  a  person  of  unsound  mind  not  so  found  by  inquisi¬ 
tion,  It  appeared  that  the  respondents  had  at  that  time  'A*  en 
informed  that  the  defendant  was  suffering  from  a  nervous  tjtoreak- 
down,  and  was  in  a  home  and  unable  to  attend  to  any  business, 
but  it  was  not  until  April,  1909,  that  they  became  aware  that 
he  was  of  unsound  mind  and  that  he  had  been  certified  aa  such. 

On  October  30,  the  respondents  undertook  to  appear  in  that 
action  for  the  defendant,  and  did  in  pursuance  of  that  under¬ 
taking,  on  November  6  enter  an  appearance  for  the  defendant. 

The  plaintiff,  being  subsequently  advised  that  the  defendant 
and  Morshead  were  improperly  joined  as  defendants  in  that  action 
discontinued  that  action  as  against  the  defendant,  and  on  Dec:  .i- 
ber  19  commenced  a  fresh  action  against  him  for  libel  and 
slander.  The  respondents  on  December  21,  1908,  undertook  to 

appear  for  the  defendant  in  this  action  and  on  December  30 
entered  an  appearance  accordingly,  On  February  22,  1909,  they 

delivered  a  statement  of  defence  in  the  action,  pleading  privi¬ 
lege  and  denying  the  alleged  libel  and  slander.  On  February  20, 
1009,  an  order  was  made  in  lunacy  appointing  the  defendants 
wife  receiver  of  his  estate  with  certain  of  the  powers  of  a  com¬ 
mittee  thereof,  Tho  plaintiff  put  in  a  reply  to  the  defence  of 
the  defendant,  and  other  interlocutory  proceedings  in  the 
ction  took  place.  Afterwards,  on  April  5,  1909,  the  action  not 

having  then  come  to  trial,  the  respondents,  having,  as  before 
mentioned,  become  aware  that  the  defendant  had  been  certified 
as  a  person  of  unsound  mind,  forthwith  communicated  '  that  fact  to 
the  plaintiff's  solicitor.  Correspondence  ensued  bat  wee^t  the 
laintif f  '  s  solicitors  and  the  respondents  with  regard  toy  the 
appointment  of  a  guardian  ad  litem  for  the  defendant,  but  ulti¬ 
mately  none  was  appointed.  Application  was  subsequently 
iii  behalf  of  the  plaintiff  to  a  Master  at  chambers  for  an  order 
that  the  appearance  in  the  action,  and  all  proceedings  subse¬ 
quent  thereto,  should  be  struck  out,  and  all  that  the  respon¬ 
dents  should  personally  pay  to  the  plaintiff  her  costs  of^the 
action,  on  the  ground  that  they  had  acted  for  the  defendant 
without  authority.  The  Master  made  an  order  that  the  appe.dX- 
ance  and  subsequent  proceedings  in  the  action  should  be  struck 
out,  but  refused  to  make  an  order  that  the  respondents  s  h  <fU  1  d 
personally  pay  the  plaintiff's  costs  of  the  action.  On*appeal 
to  Sutton  J.  at  chambers  against  that  refusal,  he  affirmed  the 
decision  of  the  Master.  The  plaintiff  appealed  to  the  (|o<|rt  of 
Appeal.  '  “ '  .  * 


1 


t  * 

i "  . 
•  * 

»  « 


ifi'KLEY  L,  J ,  The  Interesting  and  Important  question  in 
*i.ls  case  is  as  to  the  extent  to  which  the  principle  of  Smout 
JJ_be_r^,  10  M.  &.  W.  17,  remains  good  law  after  the  dec  is  ion 
in  Col  len  v.  -Wright  .  8  E,  &  B ,  647.  In  Smout  v.  llbery .  Alder- 

son  B.,  in  giving  the  Judgment  of  the  Court,  dealt  with  the 
authorities  under  three  heads:  First,  the  case  where  the  agent 
made  a  fraudulent  misrepresentation  as  to  Ills  authority  with 
an  intention  to  deceive.  In  such  case  the  agent  is,  of  course, 
personally  responsible.  Secondly,  the  case  where  the  agent 
<>u  fraud,  but  untruly  in  fact,  represented  that  he  had 
authority  when  he  had  none,  instancing  under  this  head  Polhi 1 1 
liiil  •  (18.12)  3  l).  L  Ad.  114.  In  that  case  A,  having  no 


I 
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authority  from  B  to  accept  a  bill  on  his  behalf,  did  accept 
it  as  by  his  procuration,  bona  fide  believing  that  B  would 
retrospectively  approve  that  which  he  was  doing.  In  such 
case  again  the  agent  is  personally  liable,  for  he  induced 
the  other  party  to  enter  into  a  contract  on  a  misrepresen¬ 
tation  of  a  fact  within  his  own  knowledge.  The  third  class 
is  where  the  agent  bona  fide  believes  that  he  has,  but  in 
fact  has  not,  authority.  This  third  class  the  learned 
Baron  seems  to  subdivide  into  two  heads--the  first  where 
the  agent  never  had  authority,  but  believed  that  he  had 
(e.g, ,  when  he  acted  on  a  forged  warrant  of  attorney  which 
he  thought  to  be  genuine)  and  the  second  where  the  agent  had 
in  fact  full  authority  originally,  but  that  authority  had 
come  to  an  end  without  any  knowledge,  or  means  of  knowledge, 
on  the  part  of  the  agent  that  such  was  the  fact.  The  latter 
was  the  state  of  facts  in  Smou  t  v.  1 1  be  ry .  I  understand 
Smout  v .  1 1  be  ry  not  to  dispute  that  in  the  former  of  these 

last  two  cases  (that  is,  where  the  agent  never  had  authority) 
he  is  liable,  but  to  hold  that  in  the  latter  (namely,  where 
he  originally  had  authority,  but  that  authority  has  ceased 
without  his  having  knowledge,  or  means  of  knowledge,  that  it 
has  ceased)  he  is  not  liable.  The  principle  is  stated  in 
the  following  words:  "If,  then,  the  true  principle  derivable 
from  the  cases  is,  that  there  must  be  some  wrong  or  omission 
of  right  on  the  part  of  the  agent,  in  order  to  make  him  per¬ 
sonally  liable  on  a  contract  made  in  the  name  of  his  prin¬ 
cipal,  it  will  follow  that  the  agent  is  not  responsible  in 
such  a  case  as  the  present.  And  to  this  conclusion  we  have 
come,"  It  seems  to  me  that,  if  that  principle  be  the  true 
principle,  then  the  former  of  the  last  two  mentioned  cases 
ought  to  have  been  resolved  in  the  same  way  as  the  latter, 

I  can  see  no  distinction  in  principle  between  the  case  where 
the  agent  never  had  authority  and  the  case  where  the  agent 
originally  had  authority,  but  that  authority  had  ceased  with¬ 
out  his  knowledge  or  means  of  knowledge.  In  the  latter  case 
as  much  as  in  the  former  the  proposition,  I  think,  is  true 
that  without  any  mala  fides  he  has  at  the  moment  of  acting 
represented  that  he  had  an  authority,  whether  there  was 
fraud  or  not.  That  this  is  the  true  principle  is,  I  think, 
shewn  by  passages  which  I  will  quote  from  judgments  in  three 
which  I  have  selected  out  of  the  numerous  cases  upon  this 
subject.  In  Co  1 1 en  v.  Wright ,  Willes  J.  in  giving  the  Judg¬ 
ment  of  the  Court  uses  the  following  language:  "  I  am  of 

opinion  that  a  person  who  induces  another  to  contract  with 
him,  as  the  agent  of  a  third  party,  by  an  unqualified 
assertion  of  his  being  authorized  to  act  as  such  agent,  is 
answerable  to  the  person  who  so  contracts  for  any  damages 
which  he  may  sustain  by  reason  of  the  assertion  of  author¬ 
ity  being  un t rue . . . . . Th e  fact  that  the  professed  agent  honest¬ 
ly  thinks  that  he  has  authority  affects  the  moral  character 

of  his  act;  but  his  moral  innocence,  so  far  as  the  person 

»* 

whom  he  has  induced  to  contract  is  concerned,  in  no  way  aids 
such  person  or  alleviates  the  Inconvenience  and  damage  which 
he  sustains.  The  obligation  arising  in  such  a  case  is  well 
expressed  by  saying  that  a  person  professing  to  contract  as 
agent  for  another,  impliedly,  if  not  expressly,  undertakes 
to  or  promises  the  person  who  enters  into  such  contract, 
upon  the  faith  of  the  professed  agent  being  duly  authorized, 
that  the  authority  which  he  professes  to  have  does  in  point 
of  fact  exist."  This  language  is  equally  applicable  to  each 
of  the  two-  classes  of  cases  to  which  I  have  referred.  The 
language  is  not,  in  my  opinion,  consistent  with  maintaining 
that  which  Smout  v.  1 1 b  e  ry  had  laid  down  as  the  true  prin¬ 
ciple,  that  there  must  be  some  wrong  or  omission  of  right  on 
the  part  of  the  agent  in  order  to  make  him  liable.  The 
question  is  not  as  to  his  honesty  or  bona  fides.  His  lia¬ 
bility  arises  from  an  implied  undertaking  or  promise  made  by 
him  that  the  authority  which  he  professes  to  have  does  in 
point  of  fact  exist.  I  can  see  no  difference  of  principle 
between  the  case  in  which  the  authority  once  existed  and  has 
ceased  to  exist.  In  Flrbank*  s  Executors  v.  Humphreys ,  18 

Q.B.D.  54,  at  p.  60,  the  rule  is  thus  stated  by  Lord  Esher: 
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rule  to  be  deduced  is  that,  where  a  person  by  asserting 
has  the  authority  of  the  principal  induces  another 
n  to  enter  Into  any  transaction  which  he  would  not  have 
into  but  for  that  assertion,  and  the  assertion  turns 
to  be  untrue,  to  the  injury  of  the  person  to  whom  it  is 
ade,  it  must  be  taken  that  the  person  making  it  undertook 
hat  it  was  true,  and  he  is  liable  personally  for  the  damage 
that  has  occurred." 

Lastly,  Lord  Davey  in  Starkey  v„  Bank  .of  England,  £  1903} 
A.C.  114,  at  p„  119,  after  stating  that  the  rule  extends  to 
every  transaction  of  business  into  which  a  third  party  is  in¬ 
enter  by  a  representation  that  the  person  with  whom 
he  is  doing  business  has  the  authority  of  some  other  person, 
rejects  the  argument  that  the  rule  in  C  o  1 1  e  q  v,  Wright  ,  8  E. 

&,  B,  047  ,  does  not  extend  to  cases  where  the  supposed  agent 
did  not  know  that  he  had  no  authority,  and  had  not  the  means 
of  finding  out;  cites  Lord  Campbell  *  s  language  in  Lewis  v. 
Nicholson  (1852),  18  Q „ B ,  503,  that  the  agent  "is  liable,  if 

there  was  any  fraud,  in  an  action  for  deceit,  and,  in  ray 
opinion,  as  at  present  advised,  on  an  implied  contract  that  he 
had  authority,  whether  there  was  fraud  or  not";  and  concludes 
by  saying  that  in  his  opinion  "it  is  utterly  Immaterial  for  the 
purpose  of  the  application  of  this  branch  of  law  whether  the 
supposed  agent  knew  of  the  defect  of  his  authority  cf  not," 


The  result  of  these  judg!  er* a,  in  my  opinion,  is  that 
the  liability  of  the  person  who  pr  eases  to  act  as  agent 
arises  (a)  if  he  has  been  fraudulent,  (b)  if  he  has  without 
fraud  untruly  represented  that  he  had  authority  when  he  had 
not,  and  (c)  also  the  fact  is  either  (1)  that  he  never  had 
authority  or  (2)  that  has  original  authority  has  ceased  by 
reason  of  facts  of  which  he  has  not  knowledge  or  means  of  know¬ 
ledge,  Such  last-mentioned  liability  arises  from  the  fact 
that  by  professing  to  act  as  agent  he  impliedly  contracts 
that  he  has  authority,  and  It  la  Immaterial  whether  he  knew 
oi  the  defect  of  his  authority  or  not. 


This  Implied  contract  may,  of  course,  be  excluded  by  the 
cts  of  the  particular  case.  If,  for  instance,  the  agent 
pr<  ved  that  at  the  relevant  time  he  told  the  party  with  whom 
he  was  contracting  that  he  did  not  know  whether  the  warrant  of 
attorney  under  which  he  was  acting  was  genuine  or  not,  and 
would  not  warrant  its  validity,  or  that  his  principal  was  a- 
broad  and  he  did  not  know  whether  he  was  still  living,  there 
will  have  been  no  representation  upon  which  the  impiied  con¬ 
tract  will  arise.  This  may  have  been  the  ratio  decidendi  in 


Smout  v.  Ilbery ,  10  M,  i  W.  1, 

"The  continuance  of  life  of  the 
circumstances,  a  fact  equally  within 
tracting  parties";  and  this  seems  to 
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reasons  I  think  that  the  appellant  is  entitled 
aid  to  have  an  order  against  the  solicitors  for 
damage:),  and  the  measure  of  damage  is,  no  doubt,  the  amount  of 
ilntif f "a  coats  thrown  away  in  the  action.  The  appeal, 
therefore,  should  bo  allowed  with  costs  hore  and  below. 
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y  J . , 


[The  opinions  of  VaugVan  Tfilllams  L.J.  and  Swlnfen 
to  the  same  effect,  a  ip  omitted.] 


W1CKBERG  Vo  SHATSKY  (1966)  4  D.L.R.  (3d)  540 


Dryer,  J. : — In  1965  a  corporation  by  the  name  of  Rapid 
Addressing  Systems  Ltd.  was  carrying  on  business  in 
Vancouver  selling  and  servicing  certain  business  machines 
and  supplies.  Three  men  named  Kane,  Grant  and  Weston  were 
shareholders  in  this  company  and  active  in  its  management. 
Late  in  1965  or  early  in  1966,  the  two  defendants  came  into 
the  picture  along  with  a  Mr.  Spaner  and  purchased  an  interest 

in  and  became  directors  of  Rapid  Addressing  Systems  Ltd. 
It  was  then  intended  that  with  the  new  capital  so  brought 
into  the  company  the  business  would  be  expanded  to  handle 
a  wider  range  of  machines  and  new  premises  were  obtained 
and  a  wider  franchise  secured,  though  there  is  some  question 
as  to  whether  or  not  a  written  franchise  agreement  was 
executed  on  both  sides.  The  directors  decided  to  incorporate 
a  new  company  under  the  name  of  Rapid  Data  (Western)  Ltd. 
which  would  take  over  the  assets  and  the  disclosed  liabilities 
of  Rapid  Addressing  Systems  Ltd.  This  proposed  new  com¬ 
pany  was  not,  in  fact,  incorporated  but  the  business  was 
carried  on  (quite  improperly)  under  the  name  of  Rapid  Data 
(Western)  Ltd.,  e.g.,  stationery  was  prepared  and  used  with 
that  name,  the  sign  over  the  new  premises  bore  that  name, 
etc. 

In  the  spring  of  1966,  it  was  decided  not  to  go  ahead  with 
the  incorporation  of  Rapid  Data  (Western)  Ltd.  and  a  little 
later  it  was  decided  to  incorporate  a  company  known  as  Celer 
Data  Ltd.  which,  again,  would  take  over  the  assets  and  the 
disclosed  liabilities  of  Rapid  Addressing  Systems  Ltd.  The 
incorporation  papers  regarding  this  company  were  sent  to 
the  Registrar  of  Companies  on  May  9,  1966,  and  the  company’s 
certificate  of  incorporation  is  dated  May  11,  1966. 

In  the  meantime  the  directors  of  Rapid  Addressing  Systems 
Ltd.  decided  they  needed  a  new  manager  for  their  business 
and  the  plaintiff  was  approached  through  a  hiring  agency.  The 
plaintiff  had  been  engaged  in  sales  or  managerial  activities 
for  some  years  and  at  this  time  was  so  engaged  by  another 
firm.  On  May  6th,  the  plaintiff  attended  at  the  new  premises 
of  the  business  and  met  the  two  defendants  and  some  of  their 
associates  and  was  offered  employment  as  manager.  On  Mon¬ 
day,  May  9,  1966,  the  terms  were  agreed  upon  and  the  plaintiff 
was  hired  as  manager.  He  asked  for  a  written  contract  and 
he  was  given  a  letter  on  the  letterhead  of  Rapid  Data 
(Western)  Ltd.  signed  by  the  defendant  L.  Shatsky  as 
president,  saying  that  he  was  hired  as  general  manager  of 
the  company  at  a  salary  of  $15,000  per  annum,  ‘‘to  be  re¬ 
viewed  six  months  from  this  date”.  This  was  filed  as  ex.  1. 
A  few  days  later  the  defendant  Lawrence  Shatsky  told  the 
plaintiff  that  the  business  was  to  stop  using  the  name  Rapid 
Data  (Western)  Ltd.  and  to  carry  on  under  the  name  Rapid 
Data  (Western),  i.e.,  the  word  “Ltd.”  was  to  be  dropped. 
From  then  on,  though  the  company  still  used  some  stationery 
bearing  the  name  “Rapid  Data  (Western)  Ltd.”,  the  business 
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was.  to  all  intents  and  purposes,  carried  on  under  the  name 
“Rapid  Data  (Western)”. 

The  business  was  not  successful  and  on  August  the  26, 
1966,  the  plaintiff,  after  refusing  to  work  on  straight  com¬ 
mission,  was  given  a  notice  terminating  his  services.  This 
notice  is  ex.  12  and  it  is  on  the  letterhead  of  Rapid  Data 
CWestern)  and  is  signed  by  Harold  Shatsky  as* manager  and 
director,  but  states,  “It  is  my  unpleasant  duty  to  inform  you 
that  following  a  meeting  of  the  directors  of  the  Rapid 
Addressing  Systems  Ltd.,  that  as  of  September  1st,  you  be 
relieved  of  your  duties  as  manager  of  the  above  company.” 

The  plaintiff  now  brings  this  action  against  the  two  defend¬ 
ants.  Counsel  for  the  plaintiff  contends  (1)  that  the 
defendant  Lawrence  Shatsky  is  liable  as  a  party  to  the 
contract,  ex.  1,  since  it  was  signed  by  him  as  .agent  for  a 
non-existent  principal;  and  (2)  that  Lawrence  Shatsky  and 
Harold  Shatsky  are  each  liable  for  breach  of  warranty  of 
authority  in  that  they  warranted  the  existence  of  Rapid  Data 
^Western)  Ltd.  and  warranted  Lawrence  Shatsky’s  authority 
to  sign  the  contract  on  behalf  of  Rapid  Data  (Western)  Ltd.; 
and  (3)  that  the  business  by  which  the  plaintiff  was  employed 
was  a  firm  in  which  Lawrence  Shatsky  and  Harold  Shatsky 
were  partners  and  that  consequently  each  of  them  is  liable 
for  the  losses  suffered  by  the  plaintiff  arising  from  the  non¬ 
performance  of  the  contract,  ex.  1. 

The  first  contention,  viz.  Lawrence  Shatsky  is  liable 

since  he  signed  ex.  1  on  i  f  Rapid  Data  (Western) 

Ltd.,  a  non-existent  corporate  .  .  tased  upon  the  principle 
said  to  be  established  by  Kelner  ? .  Baxter  (1866),  L.R.  2  C.P. 
174.  In  my  opinion  the  plaintiff’s  claim  under  this  heading 
cannot  succeed  by  reason  of  the  principle  laid  down  in  Black 
et  al.  v.  Smallivood  (1966),  39  A.L.J.R.  405.  In  Kelner  v. 
Baxter  both  parties  knew  that  the  company  was  not  in 
existence.  In  Block  v.  Smallwood  both  parties  thought  that 
the  company  in  question  was  in  existence.  In  the  case  at  bar 
the  plaintiff  thought  that  Rapid  Data  (Western)  Ltd.  was  in 
existence  and  the  defendants  knew  that  it  was  not.  Counsel 
for  the  plaintiff  contends  that  that  distinction  makes  the  rule 
laid  down  in  Black  et  al.  v.  Smallwood  inapplicable.  No 
authority  is  cited  in  support  of  this  distinction.  In  my  opinion, 
the  distinction  between  Kelner  v.  Baxter  and  Black  et  al.  v. 
Sninlhcood  is  that  in  Kelner  v.  Baxter  the  decision  was  that 
in  the  circumstances  the  writing  disclosed  an  intention  that 
the  defendant  should  be  bound  whereas  that  was  not  the  case 


in  Black  et  al.  v.  Smallwood.  (See  Black  et  al.  v.  Small¬ 
wood  at  p.  406.)  It  follows  that,  in  my  opinion,  the  reasoning 
in  Black  et  al.  v.  Smallwood  is  not  inapplicable  to  the  case  at 
bar.  Here  the  parties  did  not  have  the  same  view  as  to  the 
facts  at  the  time  the  contract  was  entered  into.  Nevertheless 
it  was  not  the  intention  of  the  parties  or  either  of  them  when 
the  contract  was  made  that  Lawrence  Shatsky  who  signed 
as  a  director  should  be  personally  liable  on  the  contract  and 
therefore,  on  the  principle  laid  down  in  Blade  et  al.  v.  Small- 
icood,  he  cannot  be  held  liable  on  the  contract.  That  does  not 
mean,  of  course,  that  he  could  not  be  liable  for  breach  of 
warranty  of  auth  ity  or  for  fraud  if  they  were  pleaded  and 
proven.  Rreach  of  warranty  ot  authority  is  pleaded  and  I 
will  deal  with  it  now. 

In  my  opinion,  the  defendants  undoubtedly  so  acted  as  to 
warrant  to  the  plaintiff  that  Rapid  Data  (Western)  Ltd.  was 
a  legal  entity  ai  d  that  they  had  the  power  to  represent  it 
and  to  speak  for  it  when  entering  into  ex.  1  with  the  plain¬ 
tiff.  At  the  same  time  1  feel  that  the  plaintiff  knew  very 
shortly  after  the  date  of  ex.  1  that  the  business  was  not  being 
carried  on  by  an  incorporated  company  known  as  Rapid  Data 
(Western)  Ltd.  I  cannot  and  do  not  accept  the  evidence  of 
the  plaintiff  that  he  did  not  attach  any  significance  to  the 
dropping  of  the  term  “Ltd.”  from  the  name  of  the  business 
nor  can  I  accept  his  evidence  that  he  did  not  know  of  the 
existence  Addressing  Systems  Ltd.  until  that  firm 

went  into  bankruptcy.  On  the  other  hand  I  feel  I  should  say 
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that  in  my  opinion  the  conduct  of  the  defendants  in  using 
the  name  Rapid  Data  (Western)  Ltd.  when  they  not  only 
knew  there  was  no  corporation  so  named  but  had  abandoned 
any  intention  of  forming  a  corporation  with  that  name,  is 
reprehensible.  I  find  it  difficult  to  understand  how  any  adult, 
even  with  less  experience  in  the  business  world  than  the 
parties  to  this  action,  could  be  as  ignorant  of  the  significance 
of  corporate  names  and  their  right  to  use  such  names  and 
the  effect  of  such  user  on  other  persons  as  has  been  alleged 
here. 

However,  at  the  time  of  entering  into  ex.  1,  the  plaintiff 
did  not  know  that  Rapid  Data  (Western)  Ltd.  was  not 
incorporated  and  the  defendants  did,  but,  I  can  see  no  causal 
connection  between  the  damage  suffered  by  the  plaintiff  and 
the  breach  of  the  warranty  as  to  its  existence.  The  fact  that 
Rapid  Data  (Western)  Ltd.  was  not  incorporated  and  the 
fact  that  Rapid  Data  (Western)  Ltd.  was  not  the  operator 

of  the  business  did  not  cause  the  plaintiff’s  loss.  Moreover, 
as  pointed  out  above,  shortly  after  he  commenced  working 
and  shortly  after  the  date  of  Ex.  1  the  plaintiff  knew  that  the 
business  was  being  carried  on  under  the  name  Rapid  Data 
(Western)  which  should  have  alerted  any  normal  business¬ 
man  to  the  fact  that  it  was  a  firm  rather  than  a  corporation. 
If,  as  he  says,  he  attached  little  significance  to  the  omission 
of  the  word  “Ltd.”,  he  would  surely  have  attached  little  signi¬ 
ficance  to  the  presence  of  that  word  in  the  name  of  the  operator 
of  the  business  originally  presented  to  him.  His  loss,  as  I 
see  it,  resulted  from  the  fact  that  the  business  was  not  a 
success,  not  from  the  breach  of  warranty.  It  may  be  that  the 
plaintiff  would  be  able  to  recover  judgment  for  damages  for 
wrongful  dismissal  against  Rapid  Data  (Western)  Ltd.  if 
it  existed,  but,  in  the  facts  here,  such  a  judgment  would  be 
no  less  an  empty  one  than  one  recovered  against  Rapid  Data 
(Western)  since,  although  neither  that  firm  nor  its  owner, 
Rapid  Addressing  Systems  Ltd.  (see  below)  has  assets  to 
pay  it,  the  non-existent  Rapid  Data  (Western)  Ltd.  is  no 
less  judgment  proof.  The  plaintiff  would  be  entitled  to  recover 
against  the  defendants  under  this  head  only  that  which  he 
had  lost  by  reason  of  the  breach  of  warranty.  See  Moyne  & 
McGregor  on  Damages ,  12th  ed.,  para.  635,  p.  635,  and  Boxv- 
stead  on  Agency,  13th  ed.,  arts.  125,  127  and  128  at  pp.  392, 
397  and  404.  At  p.  392  Bowstead  says  : 

Where  the  agent  is  not  personally  liable  on  the  contract,  an 
action  for  breach  of  warranty  of  authority  would  only  produce 
nominal  damages,  because  since  the  company  or  association  has 
no  existence  and  so  no  funds,  it  would  hardly  be  possible  to  prove 
a  loss  arising  from  the  lack  of  authority:  the  case  would  be  like 
that  of  an  insolvent  principal.  Any  effective  liability  would  have 
to  be  in  deceit,  or  possibly  in  negligence. 

The  plaintiff  is  therefore,  as  I  see  it,  entitled  only  to  nominal 
damages  for  this  breach  of  warranty.  He  is  entitled  to  such 
nominal  damages  against  both  defendants. 

I  now  turn  to  the  third  head  of  claim,  viz.,  that  Lawrence 
Shatsky  and  Harold  Shatsky  were  partners  in  the  business 
carried  on  under  the  names  Rapid  Data  (Western)  Ltd.  and 
Rapid  Data  (Western).  In  respect  of  this  claim  counsel  for 
the  plaintiff  contends  that  the  business  of  which  the  plaintiff 
was  to  be  the  manager  and  contemplated  by  the  hiring  agree¬ 
ment,  was  being  carried  on  by  a  firm  under  the  name  of  Rapid 
Data  (Western)  Ltd.  at  first  and  later  under  the  name  of 
Rapid  Data  (Western),  and  that  the  proprietors  of  that  firm 
were  the  two  defendants  and  Messrs.  Kane,  Grant,  Weston 

and  Spaner.  Counsel  for  the  defendants,  on  the  other  hand, 
says  that  Rapid  Addressing  Systems  Ltd.  was  the  proprietor 
of  that  firm.  On  the  evidence  I  must  and  do  find  that  the  pro¬ 
prietor  of  that  firm  was  Rapid  Addressing  Systems  Ltd.  The 
fact  that  if  the  proposed  incorporation  had  been  carried  out 
and  the  business  formally  transferred  (either  to  Rapid  Data 
(Western)  Ltd.  or  to  Celer  Data  Ltd.)  the  new  corporation 
would  only  have  taken  over  the  disclosed  liabilities  does  not, 
as  I  see  it,  negative  the  fact  that  it  was  Rapid  Addressing 
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Systems  Ltd.  that  was  the  proprietor  of  the  firm  at  ail  mater¬ 
ial  times.  Throughout  the  whole  of  the  period  of  the  plaintiff’s 
association  with  the  defendants,  neither  the  plaintiff  nor 
anybody  else  said,  or  now  say  that  they  thought,  that  the 
defendants  were  carrying  on  this  business  as  partners  either 
alone  or  with  the  other  four  men.  I  think  that  the  failure 
of  the  plaintiff  to  react  with  surprise  to  the  statement  in  ex. 
12  that  Rapid  Addressing  Systems  Ltd.  directors  had  decided 
on  the  termination  of  his  services  indicates  that  he,  too, 
realized  that  Rapid  Addressing  Systems  Ltd.  was  the  pro¬ 
prietor  of  the  firm.  The  claim  under  this  heading  must  there¬ 
fore  be  dismissed. 

I  feel  very  sorry  for  the  plaintiff  because  his  entry  into 
this  business  and  its  subsequent  failure  and  his  consequent 
loss  of  employment  with  it  have  caused  a  serious  disturbance 
to  his  life  and  reduction  of  his  earnings  —  but  it  does  not 
follow  that  the  defendants  are  liable  for  the  loss.  He  is,  as 
mentioned  above,  entitled  to  nominal  damages  which  I  fix 
rt  $10.  Costs  will  follow  the  event. 

Judgment  for  plaintiff. 


V/O  RASNOIMPORT  v.  GUTRRIE.  [1966]  1  Lloyd's  Rep.  1 


In  these  proceedings,  by  way  of  a  special 
case  stated,  under  R.S.C.,  Order  34,  r.  1, 
the  plaintiffs,  V/O  Rasnoimport,  of 
Moscow,  claimed  damages  against  the 
defendants,  Guthrie  &  Co..  Ltd.,  the  agents 
of  the  owners  of  the  motor  vessel 
Demodocus,  in  respect  of  goods  undelivered, 
and  costs  incurred  in  suing  the  carriers  in 
respect  of  those  goods.  A  bill  of  lading 
signed  by  the  defendants  stated  that  225 
bales  of  rubber  had  been  shipped  on  board 
the  Demodocus,  but,  in  fact,  only  90  bales 
had  been  shipped. 

According  to  the  special  case,  the  action 
was  commenced  on  Mar.  15,  1962,  by  a 
writ  of  summons  whereby  the  plaintiffs 
claimed  (i)  damages  for  breach  of  contract 
and/or  duty  in  or  about  the  carriage  of  the 
plaintiffs’  goods  in  the  vessel  Demodocus 
from  Port  Swettenham  under  a  bill  of  lading 
dated  Mar.  27,  1956;  (ii)  damages  for  breach 
of  warranty  of  authority  and/or  under 
Sect.  3  of  the  Bills  of  Lading  Act,  1855,  in  ' 
or  about  the  signature  by  the  defendants  of 
the  bill  of  lading  and/or  the  carriage;  and 
(m)  interest.  According  to  the  special  case: 

“  1.  The  Defendants  are  and  were  at  all 
material  times  agents  at  Port  Swettenham  of 
the  Owners  of  the  m.v.  Demodocus  (here¬ 
inafter  called  the  ‘  Owners  ’  and  ‘  the  vessel  ’ 
respectively). 


.  2'  At  or  before  the  beginning  of  March 

19a6  Harper  Gilfillan  &  Co.  Limited  (herein- 
after  calied  ‘  Harper  Gilfillan  ’,  sold  to  Kah 
-n?  u,  er  C°-  Limited  a  quantity  (at  least 
bales)  of  rubber  on  terms  f.o.b.  Port 
Swettenham.  At  or  about  the  beginning  of 
March  1956  Harper  Gilfillan  packed  225 
hales  of  rubber  and  delivered  the  same  to 
Malayan  Railways  for  carriage  by  rail  to 
rort  Swettenham  and  delivery  there  to  the 
vessel  by  Malayan  Railways  which  was  then 
tne  port  authority  at  Port  Swettenham.  The 
-aid  225  bales  were  duly  carried  to  Port 
-  A’ettenham  in  wagons  of  Malayan  Railways 
aud  a  nved  in  the  dock  area  on  or  before 
27th  March,  1956. 


"  3.  On  or  shortly  before  27th  Merch, 
1956,  90  of  the  said  225  bales  were  trans¬ 
ferred  from  the  railway  wagons  to  a  Malayan 
Railways  lighter  for  the  purpose  of  deliver¬ 
ing  them  to  the  vessel,  which  was  loading 
in  the  stream.  In  consequence  of  a  go-slow 
movement  by  the  railway, union,  no  railway 
elertts  were  avaliabfa  f*  like  4  tiny 
from  the  railway  watOM  iota  tftt  UshUf. 
Pursuant  to  a  fraudulent  conspiracy  on  the 
part  of  two  employees  of  Malayan  Railways^ 
acting  in  concert  with  other  persons  (none 

of  whom  was  employed  by  or  otherwise  con¬ 
nected  with  the  Defendants)  the  remaining 
135  bales  were  not  loaded  into  the  lighter 
as  they  should  have  been,  but  remained  on 
the  railway  wagons  in  the  dock  area. 

“  4-  On  or  before  the  27th  March  1956 
the  Defendants  (without  negligence  and  in 
accordance  with  the  usual  practice  of  ship’s 
agents  in  the  Far  East  and  elsewhere)  pre¬ 
pared  a  Mate’s  Receipt  and  a  Shipping  Order 
on  the  basis  of  information  supplied  bv 
Harper  Gilfillan.  .  .  . 

“5.  The  said  90  bales  were  duly  loaded 
from  the  lighter  on  to  the  vessel.  At  the 
time  of  loading  on  board  the  vessel  the 
bales  were  tallied  by  tally  clerks  employed 
by  Eu  Eng  Hock  &  Co.,  Limited,  a  reput- 
able  company  acting  on  behalf  of  the  vessel’s 
Owners  and  engaged  for  that  purpose  by  the 
Defendants.  The  said  tally  clerks,  while 
knowing  or  having  grounds  for  suspecting 
that  (as  was  the  fact)  only  90  bales  of  the 
said  rubber  were  so  loaded  into  the  vessel 
nevertheless  recorded  on  their  tally  sheet 
the  shipment  on  board  the  vessel  of  225 
bales. 

“  6.  After  the  completion  of  loading  the 
Purser  of  the  vessel  checked  the  Mate’s 
Receipt  and  the  Shipping  Order  to  ensure 
that  the  quantity  of  rubber  referred  to 
therein  corresponded  with  the  quantity 
referred  to  in  the  tally  sheet.  After  checking 
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the  Mates  Receipt  as  aforesaid  the  Purser 
tendered  the  same  to  the  Chief  Officer  for 
signature.  Neither  the  Chief  Officer  nor  the 
Purser  verified  whether  the  said  bales  were 
actually  on  board.  The  Chief  Officer  and  the 
Purser  did  not  act  negligently  in  signing  or 
issuing  the  said  Mate’s  Receipt.  It  was  and 
is  the  practice  of  vessels  loading  general 
cargoes  m  the  Far  East  and  elsewhere  to 
issue  Mates  Receipts  in  reliance  on  tallies 
taken  at  the  Ship’s  rail,  and  it  would  not 
have  been  practicable  for  the  Chief  Officer 
or  ^rser  or  crew  °f  the  vessel  to  check 
whether  or  not  the  goods  referred  to  in  the 
tally  sheets  and  Mate’s  Receipts  were 
actually  on  board. 


,,  “  7-°P  °f  shortly  after  27th  March,  1956 
the  Defendants,  honestly  believing  (in 
re  nance  on  the  said  Mate’s  Receipt)  that  the 
full  quantity  of  225  bales  had  been  shipped 
prepared  signed  and  issued  to  Harper  Gil- 
hl  an  in  exchange  for  the  Mate’s  Receipt  a 
Bill  of  Lading  acknowledging  shipment  of 
the  said  225  bales  for  carnage  to  and 
delivery  at  Liverpool.  The  said  Bill  of  Lading 
was  subject  to  the  Straits  Settlement  Carrh 
age  of  Goods  by  Sea  Ordinance,  1927  and 
i  to  the  Rules  in  the  Schedule  thereto 


“  8.  The  Defendants  did  not  act  negli¬ 
gently  in  signing  or  issuing  the  said  Bill  of 
Lading.  It  is  the  practice  in  the  Far  East 
and  elsewhere  for  ship’s  agents  to  issue  bills 
of  lading  in  reliance  upon  and  in  accordance 
with  the  contents  of  Mate’s  Receipts.  It  is 
not  the  practice  for  ship’s  agents  in  the  Far 
East  or  elsewhere  to  verify  before  signing 
and  issuing  bills  of  lading  whether  the  goods 
referred  to  in  the  Mate’s  Receipts  and  bills 
of  lading  are  actually  on  board  the  vessel, 
nor  would  it  have  been  practicable  for  the 
Defendants  to  have  done  so  in  the  present 
case. 

“  9.  The  Defendants,  their  servants  and 
agents  did  not  at  any  time  have  possession 
or  custody  of  the  said  225  bales. 

“  10.  The  vessel  sailed  from  Port  Swet- 
tenham  on  or  shortly  after  28th  March  1956. 
Pursuant  to  the  fraudulent  conspiracy  refer¬ 
red  to  in  Paragraph  3  hereof,  the  said  135 
bales  were  at  that  time  still  on  the  railway 
wagons  in  the  dock  area.  The  said  bales 
were  thereafter  misappropriated  by  the  said 
employees  of  Malayan  Railways  and  their 
accomplices. 

“  11.  The  Plaintiffs  are  indorsees  for 
value  of  the  said  Bill  of  Lading  to  whom 
the  property  in  the  bales  shipped  thereunder 
passed  upon  and  by  reason  of  the  indorse¬ 
ment.  In  taking  up  and  paying  for  the  said 
Bill  of  Lading  the  Plaintiffs  acted  on  the 
faith  of  the  statement  contained  therein  to 
the  effect  that  225  bales  had  been  shipped 
thereunder,  believing  the  said  statement  to 
be  true. 

“  12.  The  vessel  arrived  at  Liverpool  and 
there  were  delivered  to  the  Plaintiffs  against 
presentation  of  the  said  Bill  of  Lading 
88  bales  of  the  said  rubber  and  no  more. 
Discharge  of  the  said  vessel  at  Liverpool 
was  completed  on  1st  May,  1956. 

“  13.  The  Defendants  at  all  material  times 
had  authority  from  the  Owners  to  sign  and 
issue  on  behalf  of  the  Owners  Bills  of 
Lading  in  respect  of  goods  actually  shipped 
on  board  the  vessel.  The  Defendants  had 
no  express  authority  from  the  Owners  to 
sign  or  issue  any  Bill  of  Lading  on  behalf  of 
the  Owners  where  the  quantity  of  goods 
recorded  therein  as  having  been  shipped 
had  not  in  truth  been  shipped. 

“  14.  The  Owners  have  refused  to  acknow¬ 
ledge  liability  to  the  Plaintiffs  for  the  135 
bales  not  in  fact  shipped.  If  the  said  135 
bales  had  been  delivered  at  Liverpool  in 
accordance  with  the  said  bill  of  lading  the 
sound  arrived  value  thereof  would  have  been 


£32.  8.  1.  7/9d.  per  bale.  In  proceedings 
brought  against  them  by  the  Plaintiffs  for 
the  failure  to  deliver  137  bales  the  Owners 
have  admitted  that  88  bales  and  no  more 
were  delivered  as  aforesaid  and  have 
accepted  liability  for  two  bales  not  delivered 
but  contend  that  the  Defendants  had  no 
authority  to  sign  or  issue  the  bill  of  lading 
in  respect  of  the  said  135  unshipped  bales. 
On  26th  February  1965  the  said  action  was 
stayed  by  consent.  Costs  have  been  incurred 
by  the  Plaintiffs  and  the  Owners  in  the  said 
proceedings. 

“  15.  The  questions  for  the  opinion  of  the 
Court  are: 

(1)  Whether  on  the  facts  above  set  out 
and  on  the  true  construction  of  the 
documents  annexed  hereto,  the  Defen¬ 
dants  are  liable  to  the  Plaintiffs,  and  if  so, 

(2)  Whether  the  Plaintiffs  are  entitled 
to  recovec  as  damages  (a)  £4,375  the 
value  of  the  135  undelivered  bales  and 
(b)  the  costs  reasonably  incurred  by  the 
Plaintiffs  in  suing  the  Owners  in  respect 
of  the  said  135  bales  ’’. 

Mr.  H.  V.  Brandon,  Q.C.,  and  Mr.  J.  S. 
Hobhouse  (instructed  by  Messrs.  Clyde  & 
Co.)  appeared  for  the  plaintiffs:  Mr. 
A.  W.  Roskill,  Q.C.,  and  Mr.  M.  J.  Mustill 
(instructed  by  Messrs.  Alsop,  Stevens  & 
Co.)  represented  the  defendants. 

Mr.  Erandon,  for  the  plaintiffs,  said  that 
he  had  six  propositions  which  he  wished  his 
Lordship  to  consider.  They  were : 

(1)  The  defendants  by  issuing  and  signing 
the  bill  of  lading  as  agents  for  the  ship¬ 
owners  impliedly  warranted  they  had  the 
authority  of  the  shipowners  to  do  so. 

(2)  That  warranty  was  given  to  all  persons 
who  might  reasonably  be  expected  to 
rely  on  a  bill  of  lading  in  the  ordinary  course 
of  business,  such  persons  including  in  parti¬ 
cular  persons  like  the  plaintiffs  who  became 
indorsees  for  value  without  notice  of  any 
want  of  authority. 

(3)  The  warranty  was  broken  since  the 
defendants  only  had  authority  to  sign  a  bill 
of  lading  for  90  bales. 

(4)  The  plaintiffs  relied  on  the  warranty. 

(5)  The  plaintiffs  suffered  damage  by 
reason  of  the  breach  of  warranty  in  that 
they  lost  the  right  to  recover  from  the 
shipowners  for  non-delivery  of  135  bales. 

(6)  The  plaintiffs  were  entitled  to 
recover :  (a)  the  amount  which  would  have 
been  recoverable  from  the  shipowners,  i.e., 
the  sound  arrived  value  of  the  bales  and 

interest  thereon;  (b)  the  costs  incurred  by 
the  plaintiffs  in  abortive  proceedings  against 
the  shipowners. 

Counsel  submitted  that  to  say  an  agent’s 
signature  was  not  the  principal’s  signature 
was  to  deny  the  agency.  If  the  signature 
of  the  agent  was  not  in  all  respects 
equivalent  to  that  of  the  principal  it  was 
not  a  complete  agency.  The  act  of  the 
one  was  the  act  of  the  other. 

If  it  was  right  that  the  plaintiffs  would 
have  had  a  good  case  against  the  ship¬ 
owners,  then  they  would  be  entitled  to 
recover  full  damages  from  the  defendants. 

Mr.  Mustill,  for  the  defendants,  said 
that  the  single  point  in  the  writ  which 
had  to  be  decided  was  whether  the  plaintiffs 
were  entitled  to  succeed  in  a  claim  for 
breach  of  warranty  of  authority. 

Counsel  claimed  that  they  were  not 
because  the  defendants  did  not  represent 
that  they  had  authority  to  bind  the  ship¬ 
owners  by  a  statement  that  225  bales  had 
been  shipped. 
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Secondly,  if  they  did  make  such  a 
representation,  they  did  not  make  it  to  the 
plaintiffs. 

Tnirdiy,  the  plaintiffs  did  not  rely  to  their 
detriment  on  the  supposed  representation. 

If  there  was  a  prima  facie  cause  of  action, 
the  plaintiffs  had  proved  no  damage. 

Counsel  said  that  the  real  question  to 
be  considered  was  whether  the  agent 
represented  that  he  had  power  to  bind  the 
shipowner  by  the  ‘statement  in  the  bill  of 
lading  that  225  bales  had  been  shipped. 
Only  that  very  narrow  question  mattered 
in  the  case.  The  plaintiffs  had  to  be  able 
to  show  that  looking  at  the  bill  of  lading 
a  merchant  would  say  that  the  defendants 
were  representing  that  they  had  power  to 
bind  the  shipowner  by  the  statement  that 
225  bales  had  been  shipped. 

Put  in  another  way,  the  plaintiffs  had 
to  establish  that  the  defendants  were 
holding  themselves  out  as  having  authority 
to  bind  the  shipowner. 

Counsel  said  that  it  was  notorious  that 
a  ship’s  agent  could  not  bind  his  shipowner 
•n  such  a  way.  He  had  no  authority  to 
bind  the  shipowner  by  the  number  of  bales 
shipped. 

Counsel  submitted  that  the  plaintiffs  did 
not  rely  on  the  representation  as  Po  the 
sc°pe  of  the  master’s  authority  because  it  i 

was  notorious  that  there  was  no  such 
authority,  and  therefore  the  plaintiffs  could 
not  say  that  they  relied  on  it. 

The  defendants  accepted  that  the 
plaintiffs  acted  in  faith  on  the  statement 
in  the  bill  of  lading  to  the  effect  that  225 
bales  had  been  shipped. 

Counsel  said  that  that  statement  would 
be  highly  material  if  fraud  or  negligence 
was  alleged,  but  the  representation  relied 
on  was  not  that  225  bales  had  been  shipped, 
but  the  implied  representation  that  the 
master  had  the  authority  to  represent  that 
225  bales  had  been  shipped. 

It  was  extremely  unreal  to  think  of  any 
merchant  relying  on  a  statement  by  the 
master  impliedly  that  he  had  authority  to 
bind  his  owner  by  stating  the  number  of 
bales  shipped. 

It  was  very  real  and  true  that  they  might 
rely  on  the  statement  that  the  bales  had 
been  shipped,  but  to  say  it  was  all  right 
because  they  thought  Guthrie  &  Co.,  Ltd., 
represented  that  they  had  authority  to  bind 
the  owner  was  too  unreal  to  be  true. 

Counsel  submitted,  fourthly,  that  the 
plaintiffs  had  suffered  no  damage  because 
if  there  had  been  authority  they  would  have 
had  no  rights  against  the  ship. 

They  could  not  have  brought  a  successful 
action  against  the  ship  because  the  plaintiffs 
had  no  status  to  sue  under  the  bill  of  lading 
at  all  because  they  were  not  parties  to  it. 

Alternatively,  even  if  they  had  been  the 
right  parties  they  would  have  been  defeated 
by  proof  that  the  goods  were  never  shipped. 

Mr.  Brandon,  replying  to  Mr.  Mustill's 
first  submission,  submitted  that  that 
argument  was  inconsistent  with  a  whole 
series  of  decided  cases  of  breach  of  warranty 
of  authority. 

Counsel  said  that  there  were  four 
propositions  he  wanted  to  put  before  his 

Lordship. 

They  were : 


(1)  There  may  be  cases  where,  as  between 
principal  and  third  party,  the  third  party 
must  be  taken  to  know  that  the  agent  has 

no  authority  if  certain  facts  exist.  In  such 
cases,  if  these  facts  do  exist,  the  principal 
is  not  bound. 

(2)  But  as  between  the  third  party  and 
the  agent,  the  third  party  can  still  assert 
that  the  agent  warranted  his  authority 
unless  the  agent  at  the  time  of  acting  as 

such  brought  clearly  to  the  notice  of  the 
third  party  the  existence,  or  at  least  the 
possible  existence,  of  the  facts  in  question. 

(3)  So,  in  the  present  case  as  between 
the  shipowners  and  the  plaintiffs,  the 
plaintiffs  must  be  taken  to  have  known  that 
the  defendants  had  no  general  authority  to 
issue  and  sign  the  bill  of  lading  concerned 
if  fewer  bales  were  shipped  than  stated  in 
it.  Further,  since  in  fact  fewer  bales  were 
shipped,  the  shipowners  are  not  bound  by 
the  bill  of  lading. 

(4)  But  as  between  the  plaintiffs  and  the 
defendants,  the  plaintiffs  can  still  assert  that 
the  defendants  warranted  their  authority 
because  the  defendants  did  not,  when 
signing  the  bill  of  lading,  indicate  on  it 
that  fewer  than  225  bales  had  been  or 
might  have  been  shipped. 

On  his  claim  under  Sect.  3  of  the  Bills 
of  Lading  Act,  1855, 1  Counsel  submitted 
that  the  section  created  a  statutory  cause 
of  action  for  a  certain  kind  of 
misrepresentation. 

Misrepresentations  in  general  were  not 
actionable  unless  fraudulent  and  proof  of 
fraud  in  actions  of  the  kind  in  question 
was  difficult  for  an  indorsee  to  prove. 

Counsel  submitted  that  the  Legislature 
had  created  an  exception  to  the  ordinary 
rules  of  misrepresentation  and  had 
misrepresentations  made  in  a  certain  way 
by  certain  people  actionable  in  the  sense 
of  creating  a  statutory  warranty  as  to  the 
truth  of  the  representation. 

The  first  part  of  the  section  did  not 
lend  much  support  to  that  view,  but  the 
proviso  did  lead  readily  to  that  view. 

Subject  to  certain  defences,  there  would 
be  a  prima  facie  cause  of  action  under  this 
section. 

His  Lordship  said  that  he  did  not  wish 
to  hear  the  defendants  on  that  part  of  the 
claim. 

Mr.  Mustill  submitted  that  the  plaintiffs 
were  not  entitled  to  receive  from  the 
defendants  any  damages  in  respect  of  their 
claim  against  the  shipowner. 

Although  he  was  not  saying  they  had 
acted  unreasonably,  there  was,  he  submitted, 
no  reason  why  the  defendants  should  bear 
the  cost. 

Judgment  was  reserved. 


Tuesday,  Nov.  9,  1965 


l  Sect.  3  provided: 

Every  Bill  of  Lading  in  the  Hands  of  a  Consignee 
or  Endorsee  for  valuable  Consideration  representing 
Goods  to  have  been  shipped  on  board  a  Vessel  shall 
be  conclusive  Evidence  of  such  Shipment  as  against 
the  Master  or  other  Person  signing  the  same,  not¬ 
withstanding  that  such  Goods  or  some  Part  thereof 
may  not  have  been  so  shipped,  unless  such  Holder 
of  the  Bill  of  Lading  shall  have  had  actual  Notice 
at  the  Time  of  receiving  the  same  that  the  Goods 
had  not  been  in  fact  laden  on  board :  Provided, 
that  the  Ma.ter  or  other  Person  so  signing  may 
exonerate  him. elf  in  respect  of  such  Misrepresenta¬ 
tion  by  showing  that  it  was  caused  without  any 
Default  on  his  Part,  and  wholly  by  the  Fraud  of 
the  Shipper,  or  of  the  Holder,  or  some  Person  under 
whom  the  Holder  claims. 
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JUDGMENT 

Mr.  Justice  MOCATTA:  In  this  action  the 
parties  have  concurred  in  stating  a  case, 
pursuant  to  Order  34,  r.  1,  raising  two 
questions  of  ldw  for  the  decision  of  the 
Court.  The  first  is  whether,  on  the  facts 
set  out  in  the  case,  the  defendants  are  liable 
to  the  plaintiffs;  while  the  second,  on  the 
assumption  that  the  first  is  answered  in 
the  affirmative,  concerns  the  damages 
recoverable  by  the  plaintiffs. 

It  is  unnecessary  for  me  to  recite  the 
facts  set  out  in  the  case.  The  writ  claimed 
damages  under  two  main  headings:  (i)  for 
breach  of  contract  and/or  duty  in  or  about 
the  carriage  of  the  plaintiffs’  goods  in  the 
Demodocus  from  Port  Swettenham  under 
a  bill  of  lading  dated  Mar.  27,  1956;  and 
(ii)  for  breach  of  warranty  of  authority 
and/or  under  Sect.  3  of  the  Bills  of  Lading 
Act,  1855,  in  or  about  the  signature  by 
the  defendants  of  the  said  bill  of  lading 
and/or  the  said  carriage. 

During  the  argument  before  me  the 
plaintiffs’  case  was  put  primarily  as  one 
for  damages  for  breach  of  warranty  of 
authority.  Indeed,  in  opening  the  case  for 
the  plaintiffs,  Mr.  Brandon  told  me  that, 
after  giving  careful  thought  to  the  matter, 
he  had  decided  not  to  advance  an  alter¬ 
native  claim  under  Sect.  3  of  the  Bills  of 
Lading  Act,  while  nothing  was  said  in 
support  of  the  first  heading  indorsed  on 
the  writ.  During  the  course  of  Mr.  Mustill’s 
argument  for  the  defendants,  however,  Mr. 
Brandon  asked  me,  mainly  I  think  because 
of  certain  remarks  I  had  made  in  the 
course  of  the  examination  of  the  authorities, 
to  allow  him,  in  order  to  preserve  the 
plaintiffs’  position,  to  advance  an  alternative 
claim  under  Sect.  3.  I  allowed  this 
request,  and  Mr.  Brandon  argued  the  case 
further  on  this  basis.  For  reasons  which  I 

will  give  later,  I  did  not  find  it  necessary 
to  call  upon  Mr.  Mustill  to  deal  with  this 
way  of  putting  the  case.  It  will,  however,  be 
open  to  the  plaintiffs  should  the  case  go 
higher.  The  great  majority  of  the  extremely 
interesting  and  able  arguments  of  both 
Counsel  was  therefore  directed  to  the  claim 
for  damages  for  breach  of  warranty  of 
authority.  In  what  follows,  until  I  come  to 
the  alternative  claim  based  on  Sect.  3, 

I  deal  solely  with  the  issue  of  breach  of 
warranty  of  authority. 

Mr.  Brandon  advanced  six  propositions 
in  support  of  this  claim  as  follows :  (i)  The 
defendants  by  issuing  and  signing  the  bill  of 
lading  dated  Mar.  27,  1956,  as  agents  for 
the  owners  of  the  Demodocus  (hereinafter  ! 
called  “  the  owners  ”)  impliedly  warranted  1 
that  they  had  the  authority  of  the  owners  i 
so  to  do.  (ii)  That  warranty  was  given  to  all 
persons  who  might  reasonably  be  exDected 
to  rely  upon  statements  in  the  bill  of  lading 
in  the  ordinary  course  of  business.  Such 
persons  included,  in  particular,  persons  like 
the  plaintiffs,  who  became  indorsees  of  the 
bill  of  lading  for  value,  but  without  notice 
of  any  want  of  authority  in  the  defendants 
to  state  on  behalf  of  the  owners  in  the  bill 
of  lading  that  225  bales  of  rubber  had  been 
shipped  on  board,  (iii)  The  warranty  was 
broken,  since  the  defendants  only  had  the 
authority  of  the  owners  to  sign  the  bill  of 
lading  for  the  number  of  bales  actually 
shipped,  which  was  90.  (iv)  The  plaintiffs 
relied  upon  the  warranty,  (v)  The  plaintiffs 
suffered  damage  by  reason  of  the  breach  of 
warranty  in  that  they  lost  the  right  to 
recover  from  the  owners  in  respect  of  the 
non-delivery  in  Liverpool  of  135  bales,  (vi) 
The  measure  of  the  damages  recoverable  by 
the  plaintiffs  was  (a)  the  sum  which  would  j 
have  been  recoverable  from  the  owners  had  j 


the  defendants  possessed  the  authority  they 
warranted,  namely,  the  sound  arrived  value 
of  the  135  bales  in  Liverpool,  which  was 
agreed  to  be  £4375,  together  with  interest 
thereon,  and  (b)  the  costs  reasonably 
incurred  by  the  plaintiffs  in  abortive  pro¬ 
ceedings  brought  by  them  against  the 
owners,  i.e.,  the  cost  incurred  by  the  plain¬ 
tiffs  themselves  and  their  liability  to  the 
owners  for  the  costs  incurred  by  the  owners. 

For  the  defendants,  Mr.  Mustill  in  answer 
put  forward  four  propositions  as  follows: 
(i)  The  defendants  did  not  represent  that 
they  had  authority  to  bind  the  owners  by 
the  statement  in  the  bill  of  lading  that  225 
bales  of  rubber  had  been  shipped,  (ii)  If 
they  did  so  represent,  the  representation  was 
not  made  by  the  defendants  to  the  plaintiffs. 

(iii)  In  fact  the  plaintiffs  did  not  rely  to 
their  detriment  on  the  supposed  representa¬ 
tion.  (iv)  If  the  plaintiffs  had  a  prima  facie 
cause  of  action  for  breach  of  warranty  of 
authority,  they  had  failed  to  prove  that  they 
had  suffered  any  damage. 

I  will  now  deal  with  the  conflicting  first 
propositions  advanced  by  Counsel.  Some 
matters  not  in  issue  can  conveniently  be 
stated  at  the  outset  to  help  define  the  prob¬ 
lem.  There  is  no  question  on  the  facts  here 
of  any  negligence  on  the  part  of  the  defen¬ 
dants  in  signing  the  bill  of  lading  as  they 
did,  still  less  of  any  fraud.  They  signed  the 
bill  of  lading  in  accordance  with  the  usual 
practice  at  Port  Swettenham,  and  believed, 
at  the  time  of  signing,  that  the  statement  in 
the  bill  of  lading  as  to  the  number  of  bales 
shipped  was  true.  No  claim  is  now  made 
against  the  defendants  as  carriers  of  the 
goods  shipped  on  the  vessel  or  as  parties  to 
the  contract  contained  in  or  evidenced  by 
the  bill  of  lading.  Further,  I  think  it  is  clear 
from  the  reasoning  in  Compania  Naviera 
Vasconzada  v.  Churchill  &  Sim,  [1906] 

1  K.B.  237,  at  p.  247,  that  words  in  a  bill 
of  lading  as  to  the  quantity  of  goods 
shipped,  like  those  as  to  their  apparent  order 
and  condition,  are  not,  whether  made  with 
or  without  the  authority  of  the  owners, 
words  of  contract  in  the  sense  of  a  promise 
or  undertaking.  They  are  at  most  an  affirma¬ 
tion  of  fact  or  a  representation.  The  crucial 
question  is:  Did  the  defendants,  by  signing 
the  bill  of  lading  on  behalf  of  the  owners, 
impliedly  warrant  that  they  had  their 
authority  to  make  the  representation  that 
225  bales  of  rubber  had  been  shipped  on 
the  vessel?  They  had  no  express  authority 
from  the  owners  to  sign  or  issue  any  bill  of 
lading  on  their  behalf  in  which  the  quantity 
of  goods  recorded  as  having  been  shipped 
had  not  in  truth  been  shipped. 

Mr.  Brandon  submitted  that  on  the 
authorities  the  crucial  question  must  be 
answered  in  the  affirmative.  He  referred  me 
to  the  leading  authority  of  Collen  v.  Wright 
and  Others,  (1857)  8  E.  &  B.  647;  (1857) 
120  E.R.  241,  and  to  a  number  of  subsequent 
cases,  namely,  Richardson  v.  Williamson 
and  Lawson,  (1871)  L.R.  6  Q.B.  276;  Fir- 
bank’s  Executors  v.  Humphreys  and  Others, 
(1886)  18  Q.B.D.  54;  Starkey  v.  Bank  of 
England,  [1903]  A.C.  114;  and  Yonge  v. 
Toynbee,  [1910]  1  K.B.  215,  in  which  the 
principle  laid  down  in  the  leading  case  was 
not  only  approved,  but  applied  in  cases  in 
which  the  transaction  performed  or  entered 
into  by  the  party  relying  upon  the  authority 
(whom  for  short  I  will  call  “  the  third 
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party”)  was  not  entering  into  a  contract 
with  the  principal,  and  in  which  the  third 
party  recovered  damages  from  the  agent 
notwithstanding  that  he  must  have  known 
the  agent’s  warranted  authority  might  have 
been  terminated  without  the  knowledge  o 
the  agent.  In  particular  he  relied  upon  the 
passage  from  the  judgment  of  Mr.  Justice 
Devlin  in  Heskell  v.  Continental  Excess, 
Ltd.,  and  Another,  (1950)  83  Ll.L.Rep.  438, 
at  pp.  453  to  456.  I  shall  have  to  return  to  , 
that  passage  later,  but  it  is  clear  from  it  i 
that  Mr.  Justice  Devlin  considered  and 
proceeded  upon  the  basis  that,  when  the 
agent  of  a  shipowner  signs  on  the  latter  s 
behalf  a  bill  of  lading  for  goods  not  on 
board,  he  impliedly  warrants  that  he  has 
the  shipowner’s  authority  so  to  do.  ine 
learned  Judge  cited,  at  p.  454,  from  the 
judgment  of  Lord  Justice  Vaughan  Williams 
in  Oliver  v.  Governor  and  Company  of  t he 
Bank  of  England,  [1902]  1  Ch.  610, 

at  p.  627  (approved  in  the  House  of  Lords 
sab  nom.  Starkey  v.  Bank  of  England,  sup.). 

The  rule,  as  I  have  stated,  in  Collen 
v.  Wright,  sup.,  is  merely  that,  if  a  man 
professes  to  be  an  agent  and  gets  another 
to  act  in  matters  of  business  upon  that 
profession,  and  that  acting  is  to  the  dctn- 
ment  of  the  person  who  is  so  induced  to 
act,  the  law  raises  an  implied  warranty 
of  the  averred  authority  of  the  agent. 

He  then  continued: 

I  think  that  Strick’s  in  this  case  must 
have  appreciated,  when  they  issued  the 
bill  of  lading,  that  it  would  result  in  the 
plaintiff  acting  as  a  matter  of  business 
upon  the  authority  that  they  professed  to 
have  and  that  he  might  thereby  act  to 
his  detriment  by  transmitting  it  to  third 
parties  as  a  document  of  title.  Whether 
in  this  particular  case  the  plaintiff  did  act 
to  his  detriment  depends  upon  whether, 
if  he  had  known  the  true  position,  he 
could  have  procured  another  shipment 
and  tendered  another  bill  of  lading  within 
the  contract,  or  whether  he  was  not  in 
any  event  irretrievably  in  breach.  This 
topic  is.  I  think,  more  conveniently 
examined  when  I  come  to  consider  what 
damage,  if  any,  flowed  from  the  breach 
of  warranty.  As  I  have  said,  the  mam 
argument  advanced  on  behalf  of  Strick’s 
was  that  no  damage  had  been  caused. 

The  plaintiff  in  that  case  only  failed 
against  the  agents  through  his  inability  to 
establish  that^he  had  suffered  any  damage 
by  reason  of  the  breach  of  warranty.  It  is 
important  to  note  that  the  passage  I  have 

cited  from  the  judgment  of  Mr.  Justice 
Devlin  followed  upon  one  in  ’ which  he  had 
|  referred  to  what  he  called  the.  Well-knmvn 
rule  that  a  broker  had  no  implied  authority 
to  sign  a  bill  of  lading  for  unshipped  goods 
and  had  mentioned  that  there  was  evidence 
in  the  case  to  that  effect.  It  does  not  seem  to 
have  occurred  to  Sir  William  McNair,  who 
appeared  for  the  agents,  to  argue  that,  if 
the  latter  had  no  authority,  they  had  none 
the  less  not  warranted  that  they  had. 

It  is  probably  true  to  say  that  were  it  not 
for  the  famous  case  of  Grant  and  Others ft'. 
Norway  and  Others,  (1851)  10  C.B.  665. 
(1851)  138  E.R.  263.  Mr.  Mustill  would 
never  have  challenged  Mr.  Brandon  s  first 
proposition  and  that  the  defence  would  have 
been  rested  upon  Mr.  Mustill  s  last  three 
following  propositions.  Mr.  Mustill,  how¬ 
ever,  on  the  strength  of  the  reasoning  in 
Grant  and  Others  v.  .Norway  and  Others, 
sup.,  and  a  number  of  later  cases  in  which 
u  was  discussed,  strenuously  argued  that  by 
si  nip  •  ,V  K11  of  lading  the  defendants  did 
not  ■  m  ent  they  had  the  authority  of  the 
Lind  the  latter  by  the  statement 
-.lies  had  been  shipped.  He  sub- 
Mr  Justice  Devlin  was  wrong 
ii  ig  upon  the  basis  in  Heskell's 
tHWl  that  the  agents  there  warranted 

they  had  the  shipowners'  authority  for  sign- 
-g  the  bills  of  lading  for  goods  not  on 
board. 
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The  argument,  briefly  stated,  ran  as 
follows.  Since  the  decision  in  Grant  and 
Others  v.  Norway  and  Others,  sup.,  it  has 
been  well  established  and  is  widely  known 
that  a  master  or  ship’s  agent  has  no  osten¬ 
sible  authority  to  sign  a  bill  of  lading  for 
goods  not  on  board  and  the  shipowner 
cannot  be  held  liable  by  a  third  party  who 
relies  upon  such  a  statement.  There  was  in 
the  present  bill  of  lading  no  explicit  state¬ 
ment  by  the  defendants  that  they  had 
authority  of  the  owners  to  sign  the  bill  of 
lading  for  goods  not  on  board.  In  view  of 
the  well-established  rule  as  to  the  lack  of  . 
their  ostensible  authority,  their  signature  to 
the  bill  of  lading  impliedly  gave  no  warranty 
as  to  their  authority  to  sign  so  as  in  any 
way  to  bind  the  owners  save  for  the  goods- 
actually  shipped. 

In  Grant  and  Others  v.  Norway  and 
Others,  sup.,  decided  before  the  Bills  of 
Lading’  Act,  1855,  the  plaintiffs  sued  the 
defendant  shipowners  in  tort  to  recover 
from  them  the  amount  of  advances  made  by 
the  plaintiffs  against  the  pledging  of  the 
bills  of  lading  by  the  holders  as  security. 

The  bills,  signed  by  the  master,  acknow¬ 
ledged  the  shipment  on  the  defendants’ 
vessel  of  12  bales  of  silk  which  in  truth 
were  never  shipped,  and  the  plaintiffs  lost 
the  security  of  the  bales  upon  which  they 
had  made  their  advances.  The  declaration 
seems  to  have  been  based  on  the  misconduct 
of  the  defendants’  servant  or  agent,  the 
master.  The  defence  was  that  the  master 
was  not  the  servant  or  agent  of  the 
defendants  to  sign  bills  of  lading  for  goods 
not  shipped.  Chief  Justice  Jervis,  in  deliver¬ 
ing  the  judgment  of  the  Court  of  Common 
Pleas  upon  the  argument  of  a  special 
verdict,  found  for  the  defendants.  After 
stating  the  importance  of  the  question  to 
merchants  and  shipowners,  he  stated  that 
the  authority  of  the  master  of  a  ship  was  [ 
very  large,  but  was  subject  to  several  well- 
known  limitations,  among  which  he 
mentioned  that  the  master  could  not  vary 
a  charter  for  the  hire  of  his  ship  made  by 
the  shipowner.  He  then  cited  from  Smith’s 
Mercantile  Law  ( (1851)  10  C.B.,  at  p.  687): 

.  .  .“  The  master  is  a  general  agent  to  per¬ 
form  all  things  relating  to  the  usual 
employment  of  his  ship :  and  the 
authority  of  such  an  agent  to  perform  all 
things  usual  in  the  line  of  business  in 
which  he  is  employed,  cannot  be  limited 
by  any  private  order  or  direction  not 
known  to  the  party  dealing  with  him  .  .  .’’ 

and  continued  (ibid.,  at  p.  688): 

Is  it  then,  usual,  in  the  management 
of  a  ship  carrying  goods  on  freight,  for 
the  master  to  give  a  bill  of  lading  for 
goods  not  put  on  board?  for,  all  parties 
concerned  have  a  right  to  assume  that  an 
agent  has  authority  to  do  all  which  is 
usual.  The  very  nature  of  a  bill  of  lading 
shews  that  it  ought  not  to  be  signed  until 
goods  are  on  board;  for,  it  begins  by 
describing  them  as  shipped.  It  was  not 
contended  that  such  a  course  is  usual. 
In  Lickbarroiv  v.  Mason,  Buller,  J.,  says 
[2  T.R.  75]:  “A  bill  of  lading  is  an 
acknowledgment  by  the  captain,  of 
having  received  the  goods  on  board  his 
ship :  therefore,  it  would  be  a  fraud  in 
the  captain  to  sign  such  a  bill  of  lading, 
if  he  had  not  received  the  goods  on  board; 
and  the  consignee  would  be  entitled  to 
his  action  against  the  captain  for  the 
fraud." 

It  is  not  contended  that  the  captain  had 
any  real  authority  to  sign  bills  of  lading, 
unless  the  goods  had  been  shipped:  nor 
can  we  discover  any  ground  upon  which 
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a  party  taking  a  bill  of  lading  by  indorse¬ 
ment,  would  be  justified  in  assuming  that 
he  had  authority  to  sign  such  bills, 
whether  the  goods  were  on  board  or  not. 
He  concluded,  at  p.  689: 

...  a  party  taking  a  bill  of  lading,  either 
originally,  or  by  indorsement,  for  goods 
which  have  never  been  put  on  board,  is 
bound  to  shew  some  particular  authority 
given  to  the  master  to  sign  it. 

Applying  the  phraseology  of  the  words  at 
the  end  of  the  penultimate  passage  I  have 
cited,  Mr.  Mustill  said  there  was  no  ground 
upon  which  the  plaintiffs  here,  or  any  other 
indorsee  of  the  bill  of  lading,  would  be 
justified  in  assuming  that  the  defendants  had 
authority  to  sign  the  bill  of  lading  for  225 
bales  whether  they  were  on  board  or  not. 
Accordingly,  there  could  be  no  implied 
warranty  by  the  defendants  that  they  had 
•'the  owners’  authority  to  sign  for  goods  not 
shipped  and  they  could  not  be  made  liable 
here.  It  would  be  otherwise  if  the  defendants 
had  expressly  warranted  they  had  authority 
from  the  owners  to  sign  for  goods  not  on 
board.  An  agent  or  master  can  bind  the 
owners,  without  express  authority,  in 
respect  of  the  apparent  order  and  condition 
of  goods  that  are  shipped,  even  if  the  bill 
of  lading  be  inaccurate  on  such  matters;  he 
can  bind  the  owners  as  regards  goods  that 
are  carried,  but  not  as  regards  goods  that 
are  not. 

In  support  of  this  argument,  Mr.  Mustill 
referred  to  Russo-Chinese  Bank  v.  Li  Yau 
Sam,  [1910]  A.C.  174,  at  p.  184,  in  which 
Grant  and  Others  v.  Norway  and  Others, 
sup.,  was  cited.  That  again  was  an  action 
against  a  principal  in  respect  of  money  paid 
to  his  agent  who  had  acted  in  excess  of  his 
actual  authority.  The  action  failed  in  the 
Privy  Council  because  on  the  facts  the  agent 
had  exceeded  the  limited  authority  he  was 
held  out  as  having.  Reliance  was  also  placed 
upon  the  judgment  of  Lord  Justice 
MacKinnon  in  Uxbridge  Permanent  Benefit 
Building  Society  v.  Pickard,  [1939]  2  K.B. 
248,  at  p.  258.  There  the  learned  Lord 
Justice  was  concerned  to  rationalize  the 
distinction  between  the  liability  of  the 
principal  in  Lloyd  v.  Grace,  Smith  &  Co., 
[1912]  A.C.  716,  and  in  the  case  before  the 
Court  of  Appeal  and  the  non-liability  of  the 
shipowners  in  Grant  and  Others  v.  Norway 
and  Others,  sup.  He  said: 

.  .  .  The  real  difference,  I  think,  between 
s  those  two  classes  of  cases  arises  upon  an 
examination  of  the  known,  and  con¬ 
sequently  the  ostensible,  authority  of  the 

agents  who  are  in  question.  Any  one 
dealing  with  the  captain  of  a  ship  must  be 
taken  to  know  that  he  has,  and  can  only 
have,  authority  to  sign  a  bill  of  lading  for 
goods  which  have  been  in  fact  shipped, 
and  therefore  he  can  have  no  ostensible 
authority  to  sign  a  bill  of  lading  for  goods 
which  have  not  been  shipped.  Knowing 
that  limitation  of  his  actual,  and  there¬ 
fore  of  his  ostensible  authority,  the  third 
party  is  put  on  inquiry  to  ascertain 
j  whether  the  act  he  is  performing  is  in  fact 
authorized.  .  .  . 

Grant  and  Others  v.  Norway  and  Others, 
sup.,  does  not  appear  in  that  case  to  have 
been  cited  by  Counsel  and  was  far  removed 
from  the  facts  of  the  case.  If  I  may  say  so, 
with  respect,  I  agree  with  Mr.  Brandon’s 
criticism  of  the  passage  quoted  that  there 
appears  to  be  a  non  sequitur  in  the  state¬ 
ment  that  there  can  be  no  ostensible 
authority  because  there  is  no  actual 
authority.  Moreover,  it  is  not  unknown  for 
a  master  to  have  actual  authority  to  sign 
for  goods  not  on  board  as  occurs  in  cases 
in  which  the  charter-party  for  the  voyage  in 
question  contains  a  conclusive  evidence 
clause :  see,  for  example,  Crossfield  &  Co. 
v.  Kyle  Shipping  Company,  Ltd.,  [1916]  2 
K.B.  885,  particularly  per  Lord  Justice 
Phillimore,  at  p.  897. 


Notwithstanding  the  principle  of  non¬ 
liability  of  the  shipowners  established  in 
Grant  and  Others  v.  Norway  and  Others, 
sup.,  and  the  conclusion  therefrom  urged  by 
Mr  ’  Mustill  that  there  was  no  relevant 
implied  warranty  of  authority  by  the  defen¬ 
dants  in  relation  to  bales  not  shipped  to  be 
derived  from  their  mere  signature  of  the  bill 
of  lading  here,  Mr.  Mustill  pointed  out  that 
such  signature  was  of  some  practical  effect 
since  it  raised  a  prima  facie  case  against  the 
owners  that  the  goods  mentioned  in  the  bill 
of  lading  had  been  shipped.  In  many  cases 
a  shipowner  when  sued  by  a  plaintiff  relying 
upon  similar  prima  facie  evidence  is  unable 
to  rebut  it  and  is  thus  liable  in  damages 
to  an  indorsee  of  the  bill  of  lading  for  non¬ 
delivery  of  the  goods.  There  is  no  doubt 
that  Mr.  Mustill  is  right  on  this,  but  I  do 
not  consider  the  point  has  much  relevance 
on  the  question  whether  there  was  an 
implied  warranty  of  authority  by  the 
defendants. 

It  will  be  noticed  that  the  authorities 
relied  upon  by  Mr.  Mustill  in  his  able  and 
attractive  argument  are  all  cases  in  which 
a  third  party  had  sued  the  principal;  there 
had  been  no  actual  authority  given  by  the 
principal  to  the  agent  and  the  question  of 

the  principal’s  liability  turned  upon  whether 
or  not  the  agent  had  ostensible  authority. 
If  he  had,  then  the  principal  was  held  liable. 
In  such  a  case  no  question  of  breach  of 
warranty  of  authority  arises.  It  is  only  when 
the  agent  has  no  actual  or  ostensible 
authority  that  the  third  party  need  look  for 
his  remedy  to  the  agent  and  rely,  if  he  can, 
on  breach  by  that  agent  of  his  implied 
warranty  of  authority.  In  my  judgment, 
little  assistance  is  to  be  gained  from  cases 
in  which  the  third  party  has  failed  as  against 
the  principal  on  the  grounds  of  lack  of 
actual  or  ostensible  authority  in  the  agent. 

I  think  Mr.  Brandon  was  right  in  his 
argument  that  the  statements  of  principle 
in  the  cases  on  which  he  relied  covered  the 
present  facts.  The  closest  is  perhaps  Yonge 
v.  Toynbee,  [1910]  1  K.B.  215.  There  a 
solicitor  who  acted  for  a  client  in  ignorance 
that  he  had  been  certified  as  of  unsound 
mind  was  held  personally  liable  to  the  other 
party  in  the  action  for  the  latter’s  costs.  The 
reasoning  in  the  case  would  also  cover  the 
case  of  a  client  having  died  and  a  solicitor 
continuing  in  ignorance  of  that  fact  to  act 
in  proceedings  on  behalf  of  the  client.  The 
principle  is  perhaps  best  stated  in  the 
judgment  of  Lord  Justice  Buckley  (ibid., 
at  p.  227): 

The  result  of  these  judgments,  in  my 
opinion,  is  that  the  liability  of  the  person 
who  professes  to  act  as  agent  arises  (a) 
if  he  has  been  fraudulent,  (b)  if  he  has 
without  fraud  untruly  represented  that  he 
had  authority  when  he  had  not,  and  (c) 
also  where  he  innocently  misrepresents 
that  he  has  authority  where  the  fact  is 
either  (1.)  that  he  never  had  authority  or 
(2.)  that  his  original  authority  has  ceased 
by  reason  of  facts  of  which  he  has  not 
knowledge  or  means  of  knowledge.  Such 
last-mentioned  liability  arises  from  the 
fact  that  by  professing  to  act  as  agent  he 
impliedly  contracts  that  he  has  authority, 
and  it  is  immaterial  whether  he  knew  of 
the  defect  of  his  authority  or  not. 

This  implied  contract  may,  of  course, 
be  excluded  by  the  facts  of  the  particular 
case.  If,  for  instance,  the  agent  proved 
that  at  the  relevant  time  he  told  the  party 
with  whom  he  was  contracting  that  he 
did  not  know  whether  the  warrant  of 
attorney  under  which  he  was  acting  was 
genuine  or  not,  and  would  not  warrant 
its  validity,  or  that  his  principal  was 
abroad  and  he  did  not  know  whether  he 
was  still  living,  there  will  have  been  no 
representation  upon  which  the  implied 
contract  will  arise.  .  .  . 
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There  was  nothing  in  the  present  case  com¬ 
parable  to  the  facts  instanced  by  Lord 
Justice  Buckley  as  negativing  the  warranty. 
For  example,  although  this  is  commonly 
done,  there  were  no  words  in  this  bill  of 
lading  stating  “  number  unknown  ”,  Nor  j 
was  there  any  other  form  of  words  used  in 
any  way  comparable  to  the  protection  of 
the  agent  in  Lilly,  Wilson  &  Co.  v. 
Stnales,  Eeles  &  Co.,  [1892]  1  Q.B. 

456,  afforded  by  his  signature  of  a  charter 
on  behalf  of  the  charterer  “  by  telegraphic 
authority 

It  seems  to  me  no  more  well  known 
or  notorious  outside  specialist  legal 
circles  that  a  master  or  agent  has  in  law 
no  general  authority  to  sign  a  bill  of  lading 
on  behalf  of  the  shipowners  for  goods  not 
on  board  than  that  a  solicitor  has  no 
authority  to  act  for  a  dead  or  lunatic  client. 
Similarly,  if  regard  be  had  to  the  facts  in 
Richardson  v.  Williamson  and  Lawson, 
(1871)  L.R.  6  Q.B.  276,  it  could  equally  be 
said  that  the  plaintiff  there  should  have 
failed,  since  she  could  have  ascertained 
from  the  relevant  statute  that  the  defendant 
directors  had  no  authority  on  behalf  of  the 
building  society  to  borrow  money.  Again, 
in  the  case  of  a  company,  the  powers  of  its 
directors  can  be  ascertained  by  a  visit  to 
the  Company  Registry  and  a  perusal  of  the 
memorandum  and  articles  of  association. 
The  well-known  fact  that  the  directors  can¬ 
not  bind  the  company  if  acting  ultra  vires 
the  company  does  not  seem  to  me  in 
principle  to  negative  the  application  of  the 
doctrine  of  implied  warranty  of  authority. 

I,  at  one  time,  thought,  and  Mr.  Mustill 
submitted,  that  Yonge  v.  Toynbee,  sup.,  was 
distinguishable  since  there  the  defendant 
initially  had  authority,  which  was  sub¬ 
sequently  determined  on  the  lunacy  occur¬ 
ring,  but  it  is  clear  from  the  judgment  of 
Mr.  Justice  Swinfen  Eady  at  pp.  230  to  231 
that  it  was  immaterial  whether  the  solicitors 
acted  without  authority  when  they  first 
acted  on  behalf  of  their  client  or  only  sub¬ 
sequently,  he  initially,  when  of  sound  mind, 
having  given  them  authority. 

I  do  not,  therefore,  think,  on  the  state¬ 
ments  of  principle  in  the  cases  relied  upon 
by  Mr.  Brandon  mentioned  earlier  and  from 
which  I  need  not  further  quote,  that  the 
mere  fact  that  neither  a  master  nor  an  agent 
has  ostensible  authority  from  his  owners  to 
sign  a  bill  of  lading  for  goods  not  on  board 
is  sufficient  to  exclude  the  implication  of  a 
warranty  of  such  authority  fi*>m  the 
signature  of  the  bill  of  lading  by  the  defen¬ 
dants  in  this  case.  In  addition  to  the  cases 

cited,  the  general  statement  of  principle  in 
Halsbury’s  Laws  of  England,  3rd  ed.  (1961), 
Vol.  35,  p.  341,  in  relation  to  the  liability 
of  a  master  in  breach  of  warranty  of 
authority  when  he  has  exceeded  his 
authority  in  signing  a  bill  of  lading  supports 
the  view  I  have  formed.  If  I  may  respect¬ 
fully  say  so.  I  consider  the  reasoning  of  Mr. 
Justice  Devlin  on  this  point  in  Heskell's 
case,  sup.,  to  be  well-founded  and  I  shall 
follow  it  here.  I  may  add  that,  in  my  view, 
a  contrary  decision  would  seriously  weaken 
the  effect  of  the  doctrine  laid  down  in 
Collen  v.  Wright  and  Others,  sup.  I  accord¬ 
ingly  answer  what  I  have  earlier  called  the 
crucial  question  in  the  affirmative. 

I  next  turn  to  Mr.  Brandon’s  second 
proposition  which  is  traversed  by  Mr. 
Mustill’s.  Mr.  Brandon  does  not  argue,  as 
Mr.  Mustill  was  inclined  to  suggest  "he  did, 
that  the  implied  warranty  of  authority  is 
some  new  species  of  negotiable  contract.  He 
submits  that  the  implied  warranty  of 
authority  was  made  by  the  defendants  to 
all  persons  who  in  the  ordinary  course  of 
business  might  be  expected  to  act  and  rely 
upon  the  representation  in  the  bill  of  lading 
that  225  ba!  had  been  shipped.  Each  time 
ok  the  bill  of  lading  in 
reliance  t  a  e  representation  he  became 
reliance  had  caused  him 
detriment,  to  recover  damages  for  breach 
of  warranty  of  authority. 


Mr.  Mustill  submitted  that  this  argument 
created  a  new  form  of  contract  unknown  to 
the  law.  If  it  were  right,  the  same  reason¬ 
ing  could  have  been  applied  to  make  bills 
of  lading  transferable  contracts,  as  was 
resolutely  refused  by  the  Court  in  Thompson 
and  Another  v.  Dominy  and  Another,  (1845) 
14  M.  &  W.  403;  (1845)  153  E.R.  532,  and 
led  to  the  enactment  in  1855  of  the  first 
two  sections  of  the  Bills  of  Lading  Act. 
Cases  of  fraudulent  misrepresentations  in 
bills  of  lading  like  Dent  and  Others  v.  Glen 
Line,  Ltd.,  (1940)  67  Ll.L.Rep.  72;  (1940) 
45  Com.  Cas.  244,  were  of  no  relevance 
since  such  claims  were  laid  in  tort  and  not 
in  contract,  as  was  the  claim  here  in  breach 
of  warranty  of  authority.  Similarly  cases  in 
which  an  indorsee  of  a  bill  of  lading  can 
rely  upon  a  representation  in  it  as  to  the 
apparent  order  and  condition  of  goods  as 
against  the  shipowner  (see,  for  example. 
Silver  v.  Ocean  Steamship  Company,  Ltd., 
[1930]  1  K.B.  416;  (1929)  35  Ll.L.Rep.  49) 
were  irrelevant,  since  they  related  to  the 
law  of  estoppel. 

the  agent  represents,  to  the  holder  that 
he  has  the  principal’s  authority  to  sign 
and  that  his  signature  accordingly  is  bind¬ 
ing  upon  his  principal.  If,  therefore,  the 
principal  is  not  bound,  owing  to  the 
absence  or  excess  of  authority,  the  agent 
will  be  liable  in  damages  to  the  holder, 
whether  the  representation  is  fraudulent 
or  innocent, 

in  Chalmers  on  Bills  of  Exchange, 
13th  ed.  (1964),  it  is  said,  at  p.  41: 

...  An  agent  who  signs  a  bill  for  his 
principal  without  authority,  though  not 
liable  on  the  instrument,  may  be  liable  to 
the  holder  in  an  action  for  falsely  repre¬ 
senting  that  he  had  authority,  or  for 
breach  of  his  implied  warranty  of 
authority. 

Those  statements  are  based  on  West 
London  Commercial  Bank,  Ltd.  v.  Kitson, 
Porter,  and  Woodward,  (1883)  12  Q.B.D. 
157;  (1884)  13  Q.B.D.  360.  When  that 
authority  is  examined,  however,  it  will  be 
found  that  only  Mr.  Justice  A.  L.  Smith  of 
the  two  Judges  in  the  Court  of  first  instance 
based  his  judgment  on  this  principle.  Mr. 
Justice  Day  and  the  members  of  the  Court 
of  Appeal  based  their  judgments  on  fraud. 
The  facts  were  that  the  defendants,  the  two 
directors  and  secretary  of  a  company, 
accepted  a  bill  drawn  on  the  company  on 
its  behalf  knowing  it  was  beyond  the  power 
of  the  company  to  accept  it.  The  plaintiff 
was  a  bona  fide  holder  for  value  of  the  bill 
to  whom  it  had  been  indorsed.  Mr.  Justice 
A.  L.  Smith  said  that  the  defendants,  by 
accepting  the  bill  on  behalf  of  the  company, 
represented  they  had  authority  to  accept 
the  bill  on  its  behalf.  He  went  on  ((1883) 
12  Q.B.D.,  at  p.  161)  to  say: 

.  .  .  They  have  accepted  a  bill  payable 
“  to  order,”  and  put  it  in  the  hands  of  the 
drawer  for  the  purpose  of  enabling  him 
to  raise  money  upon  it,  with  full  know¬ 
ledge  of  the  risk  that  if  he  did  not  keep 
faith  with  them  the  bill  would  be  put 
into  circulation.  I  think,  therefore,  that 
it  is  competent  for  a  bona  fide  indorsee 
of  this  bill,  who  has  taken  it  upon  the 
faith  of  these  representations,  to  bring 
his  action  against  the  defendants  upon 
a  contract  that  they  had  authority  to 
accept  it.  The  case  is  an  exception  to  the 
rule  that  an  action  can  only  be  brought 
upon  an  instrument  by  a  person  who  is 
a  party  to  it,  and  is  more  like  »he  cases 
of  a  reward  offered  by  advertisement  to 
any  person  giving  information,  or  time 
tables  published  by  a  railway  company 


-  305  - 


Mr.  Brandon  admitted  that  a  claim  in 
damages  for  breach  of  warranty  of  authority 
was  a  claim  for  damages  for  breach  of 
contract.  For  the  plaintiffs  to  succeed  they 
must  therefore  establish  a  contract  between 
themselves  and  the  defendants.  He  was, 
however,  prepared  to  admit  that  the 
contract  made  by  an  agent  warranting  his 
authority  was  of  a  special  character.  It  was 
best  described  in  the  following  passage 
from  the  judgment  of  Lord  Justice  Lindley 
in  Firbank's  case,  (1886)  18  Q.B.D.,  at  p.  62: 

,  .  .  Speaking  generally  an  action  for 
damages  will  not  lie  against  a  person  who 
honestly  makes  a  misrepresentation  which 
misleads  another.  But  to  this  general  rule 
there  is  at  least  one  well  established 
exception,  viz.,  where  an  agent  assumes 
an  authority  which  he  does  not  possess, 
and  induces  another  to  deal  with  him 
upon  the  faith  that  he  has  the  authority 
which  he  assumes.  The  present  case  is 
within  this  exception,  and  the  directors 
are  liable  to  the  contractor  for  the  mis¬ 
representation  they  made  to  him. 

He  relied  upon  the  wide  statements  of  the 
principle  of  implied  warranty  of  authority 
in  Halsbury’s  Laws  of  England,  3rd  ed. 
(1952),  Vol.  1,  p.  231,  and  Bowstead  on 
Agency,  12th  ed.  (1959),  p.  272.  I  need  only 
read  the  former: 

.  .  .  Where  any  person  purports  to  do 
any  act  or  make  any  contract  as  agent 
on  behalf  of  a  principal,  he  is  deemed  to 
warrant  that  he  has  in  fact  authority  from 
such  principal  to  do  the  act  or  make  the 
contract  in  question.  If,  therefore,  he  has 
no  such  authority,  he  is  liable  to  be  sued 
for  breach  of  warranty  of  authority  by 
any  third  person  who  was  induced  by  his 
conduct  in  purporting  to  act  as  agent  to 
believe  that  he  had  authority  to  do  the 
act  or  make  the  contract,  and  who,  by 
acting  upon  such  belief,  has  suffered  loss 
in  consequence  of  the  absence  of 
authority. 

It  is  also  to  be  noticed  that  there  are  two 
general  statements  of  principle  in  the  text 
books  on  bills  of  exchange  applying  the 
Collen  v.  'Wright  and  Others,  sup.,  doctrine, 
though  not  in  that  name,  to  representations 
of  authority  by  agents  signing  bills  of 
exchange.  Thus  in  Byles  on  Bills  of 
Exchange,  21st  ed.  (1955),  p.  70,  it  is  said: 

Warranty  of  authority 

A  signature  in  a  representative  capacity 
merely  relieves  the  agent  from  liability 
on  the  instrument.  By  the  act  of  signature 

informing  any  passenger  that  a  train  will 
run  at  a  particular  time.  Solely  for  this 
reason  I  think  the  plaintiffs  entitled  to 
judgment. 

This  reasoning  seems  to  me  applicable 
here  and  I  do  not  think  it  is  distinguishable 
upon  the  ground  that  the  warranty  was 
contained  in  a  negotiable  instrument.  The 
plaintiff  did  not  on  the  reasoning  of  Mr. 
Justice  A.  L.  Smith  recover  against  the 
defendants  upon  the  bill  as  acceptors;  he 
recovered  for  breach  of  a  separate  contract 
that  the  defendants  had  authority  to  accept 
the  bill. 

Apart  from  the  width  of  the  statements 
in  the  four  textbooks  cited  and  the  reason¬ 
ing  of  Mr.  Justice  A.  L.  Smith,  which  was 
neither  approved  nor  disapproved  on  appeal, 
all  of  which  support  Mr.  Brandon’s  proposi¬ 
tion,  I  find  no  difficulty  in  holding  that  the 
plaintiffs  here,  if  they  can  show  they 'acted 
in  reliance  upon  the  representation  on 
behalf  of  the  owners  in  the  bill  of  lading 
as  to  the  shipment  of  225  bales,  are  parties 
who  are  entitled  to  recover  the  appropriate 
damages  (assuming  they  can  prove  they 
suffered  any)  from  the  defendants  for 


breach  of  implied  warranty  of  authority. 
Apart  from  the  reasoning  of  Mr.  Justice 
A.  L.  Smith,  the  nearest  analogy  in  the  law 
of  contract  is  probably  Carlill  v.  Carbolic 
Smoke  Ball  Company,  [1892]  2  Q.B.  484. 
The  defendants  must  be  taken  as  knowing, 
when  they  signed  the  bill  of  lading,  that  in 
the  ordinary  course  of  commerce  it  would 
be  likely  to  pass  from  hand  to  hand 
and  that  one  or  more  indorsees  from 
the  original  shipper  would  receive  the 
bill,  would  rely  upon  the  statements 
in  it  and  would  pay  money  for  the 
goods  represented  in  it  to  have  been 
shipped  which  he  or  they  would  not  other¬ 
wise  have  paid.  If  I  am  right  in  my  con¬ 
clusion  on  the  first  point,  I  can  see  nothing 
extravagant  or  heterodox  in  holding  that  the 
implied  warranty  of  authority  (like  the 
representation  of  apparent  good  order  and 
condition  made  with  the  actual  or  osten¬ 
sible  authority  of  the  owners)  was  given  by 
the  defendants  to  all  whom  they  could 
reasonably  foresee  would  become  such 
indorsees  and  became  actionable  by  such 
persons  on  proof  of  their  having  acted  in 
reliance  upon  the  warranty  and  having 
suffered  damage  thereby.  Common  sense 
and  principle  alike  seem  to  require  this 
conclusion,  and  I  so  hold. 

I  should  perhaps  add,  in  relation  to  the 
first  two  points  with  which  I  have  now 

dealt  and  the  doctrine  in  Collen  v.  Wright 
and  Others,  sup.,  that  it  may  be  uncertain 
as  a  matter  of  strict  law  whether,  if  the 
plaintiff  proves  that  the  defendant  expressly 
or  impliedly  warranted  the  authority  of 
another,  that  he  acted  upon  the  warranty 
and  that  it  was  broken,  he  is  entitled  to 
recover  at  least  nominal  damages  in  default 
of  proof  that  he  has  suffered  any  material 
damage.  In  Heskell’s  case,  sup.,  the  plain¬ 
tiff  was  not  awarded  nominal  damages.  In 
most  cases  the  point  must  be  of  academic 
interest  only.  It  was  agreed  by  Counsel 
that  it  was  unnecessary  to  consider  it  here. 

There  is  no  dispute  about  Mr.  Brandon’s 
third  proposition.  If,  as  I  have  held,  the 
warranty  was  given,  it  was  indubitably 
broken  since  the  defendants  only  had  the 
owners’  authority  to  sign  for  90  bales. 

There  is,  however,  a  dispute  about  Mr. 
Brandon’s  fourth  proposition,  Mr.  Mustill 
contending  that  the  plaintiffs  did  not  rely 
to  their  detriment  upon  the  warranty.  There 
were  two  parts  to  his  submission,  the  first 
being  very  much  the  same  as  the  argument 
advanced  on  Mr.  Brandon’s  first  proposition, 
it  being  said  that,  as  it  is  obvious  that  a 
ship’s  agent  has  no  ostensible  authority  to 
sign  a  bill  of  lading  on  behalf  of  the  ship¬ 
owner  for  goods  not  on  board,  the  plain¬ 
tiffs  did  not  rely  upon  the  warranty.  The 
second  part  was  that  the  plaintiffs  suffered 
no  detriment  since  they  could  not  have 
successfully  recovered  against  the  owners 
even  had  the  defendants  had  the  authority 
they  warranted.  This  point  is  best  dealt 
with  in  dealing  with  Mr.  Brandon’s  fifth 
and  Mr.  Mustill’s  fourth  propositions. 

As  regards  the  first  part  of  Mr.  Mustill’s 
answer  to  Mr.  Brandon’s  submission  that 
the  plaintiffs  relied  upon  the  warranty,  I 
need  not  repeat  the  reasoning  contained 
earlier  in  this  judgment  on  the  basis  of 
which  I  held  that  by  signing  on  behalf  of 
the  owners  the  bill  of  lading  the  defendants 
impliedly  warranted  they  had  the  owners’ 
authority  to  make  the  representation  in  the 
bill  of  lading  that  225  bales  of  rubber  had 
been  shipped  on  board.  In  par.  11  of  the 
special  case,  it  is  stated: 

...  In  taking  up  and  paying  for  the  said 

Bill  of  Lading  the  Plaintiffs  acted  on  the 

faith  of  the  statement  contained  therein 

to  the  effect  that  225  bales  had  been 

shipped  thereunder,  believing  the  said 

statement  to  be  true. 

Mr.  Mustill  sought  to  avoid  this  by 
submitting  that,  although  the  plaintiffs  no 
doubt  acted  on  the  faith  of  the  statement 
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,.md  believed  it  to  be  true,  there  was  no  , 
express  finding  that  they  relied  upon  the  ' 
implied  warranty  of  authority.  Under  Order 
34,  r.  1,  I  have  the  liberty  to  draw  from 
the  facts  and  documents  in  the  special  case 
any  inference,  whether  of  fact  or  law,  which 
might  have  been  drawn  therefrom  if  proved 
at  a  trial.  In  the  circumstances,  I  have  no 
hesitation  in  drawing  the  inference  that  the 
plaintiffs  relied  upon  the  warranty.  To  my 
mind,  it  is  inconceivable  that  the  plaintiffs 
would  have  taken  up  and  paid  for  the  bill 
of  lading  had  they  not  assumed  that  the 
defendants  had  the  owners’  authority  to 
make  the  statements  contained  in  it.  I  think 
it  clear  that,  had  the  bill  of  lading  contained 
some  such  statement  as  “  without  authority 
as  to  the  number  of  bales  ”  or  “  without 
authority  as  to  the  number  of  bales  in 
excess  of  90  ”,  the  bill  of  lading  would  not 
have  been  taken  up  as  it  was. 

I  therefore  pass  to  the  important  ques¬ 
tion  whether,  by  relying  upon  the  warranty, 
the  plaintiffs  did  so  to  their  detriment.  Mr. 
Brandon  submits  that,  had  the  defendants 
possessed  the  actual  authority  which  they 
impliedly  warranted  they  had,  the  plaintiffs, 
on  non-delivery  of  the  135  bales  at  Liver¬ 
pool,  would  have  been  able  to  recover  their 
sound  arrived  value  as  damages  from  the 
owners.  Mr.  Mustill  challenges  this  proposi¬ 
tion  and  says  that,  even  had  the  defendants 
possessed  actual  authority  from  the  owners 
to  sign  the  bill  of  lading  as  they  did,  the 
plaintiffs  could  not  have  recovered  damages 
from  the  owners  for  the  non-delivery  of  the 
135  bales. 

A  preliminary  point  on  this  question  was 
what  was  meant  by  Mr,  Justice  Devlin  in 
Heskell’s  case,  (1950)  83  LI. L. Rep.,  at 
p.  454,  when  he  said: 

.  .  .  The  right  way  of  testing  the  matter 

is,  I  think,  to  treat  the  bill  of  lading  as 

if  it  had  been  signed  personally  by  the 

shipowner  and  issued  personally  by  him. 

One  view  of  this  passage  is  that  the  learned 
Judge  was  not  laying  down  any  principle  of 
law,  but  was  for  brevity  and  convenience 
putting  the  case  for  the  plaintiff  there  as 
high  as  it  could  be  put.  Another  is  that  the 
learned  Judge  was  in  error.  It  would  not 
greatly  matter  which  view  were  right  had 
it  not  been  that  in  the  middle  of  the  left- 
hand  column  at  p.  455  the  learned  Judge, 
treating  the  shipowners  as  having  signed 
the  bill  of  lading  for  goods  not  on  board 
and  assuming  that  the  indorsee,  who  had 
relied  upon  that  statement  in  the  bill  of 
lading  to  his  detriment,  sued  the  shipowner 

for  non-delivery,  said  that  the  shipowner 
would  be  prevented  from  alleging  non- 

J  shipment  by  Sect.  3  of  the  Bills  of  Lading 
Act.  With  great  respect,  I  do  not  think  it 
correct,  when  a  breach  of  warranty  of 
authority  has  been  established  by  an  agent 
purporting  to  make  a  contract  for  his 
principal,  to  consider  the  rights  of  the  third 
party  on  the  assumption  that  the  principal 
had  himself  signed  the  unauthorized  con¬ 
tract.  though  in  most  cases  the  assumption 
would  not  affect  the  result. 

In  my  judgment,  the  correct  approach  is 
not  to  examine  the  position  of  the  plaintiffs 
on  the  hypothesis  that  the  owners  them¬ 
selves  signed  the  bill  of  lading,  but  on  the 
basis  that  the  defendants  in  truth  had  the 
authority  which  I  have  held  them  to  have 
warranted  they  had.  If  on  that  bams  the 
plaintiffs  could  have  recovered  the  appro¬ 
priate  damages  from  the  owners  for  the  non¬ 
delivery  of  the  135  bales,  then  they  have 
plainly  suffered  detriment  and  damage  by 
reason  of  the  breach  of  warranty  since,  the 
breach  having  occurred,  they  are  without 
remedy  against  the  owners:  see  Richardson 
v.  Vi  and  Lawson,  (1871)  L.R.  6 

Q-B.  2'  p.  279,  per  Mr.  Justice  Black¬ 
burn.  am  b  -y’s  Laws  of  England,  3rd 
ed.  (1952),  Vo!.  1,  p.  232,  par.  521.  Mr. 

I  Brandon  in  his  final  speech  did  not  rely 


either  on  the  passage  from  the  judgment  of 
Mr.  Justice  Devlin  at  p.  454  or  on  that  in 
relation  to  Sect.  3  of  the  Bills  of  Lading  Act 
at  p.  455,  and  I  say  no  more  about  either 
passage. 

Mr.  Brandon  submitted  that,  had  the 
defendants  had  actual  authority  from  the 
owners  to  sign  the  bill  of  lading  for  225 
bales,  then,  on  the  non-delivery  of  135  at 
Liverpool,  the  plaintiffs  would,  by  relying 
upon  an  estoppel  (i)  at  common  law  and 
(ii)  under  Sect.  3  of  the  Bills  of  Lading  Act, 
have  been  able  to  recover  the  appropriate 
damages  for  non-delivery  from  the  owners. 

As  to  the  position  at  common  law,  he 
argued  that  the  owners  would  have  been 
estopped  from  denying  the  receipt  on  board 
by  them  of  the  135  bales  at  Port  Swetten- 
ham  and,  accordingly,  on  proof  of  non¬ 
delivery  at  Liverpool,  would  have  had  no 
answer  to  the  plaintiffs’  claim.  Mr.  Mustill 
challenged  this  argument  on  two  grounds, 
first,  that  the  plaintiffs  would  have  had  no 
title  to  sue  the  owners  under  the  bill  of 
lading,  since  the  right  of  suit  transferred 
to  the  indorsee  of  a  bill  of  lading  under 
Sect.  1  of  the  Bills  of  Lading  Act,  1855, 
applied  only  in  respect  of  goods  the  pro¬ 
perty  in  which  passed  to  the  indorsee  upon  •• 

or  by  reason  of  such  indorsement.  Such 
property  could  not,  he  argued,  pass  in 
respect  of  goods  never  shipped.  Secondly, 
be  argued  that  a  statement  in  a  bill  of 
lading  as  to  the  number  or  quantity  of 
goods  shipped  could  not  give  rise  to  an 
estoppel  against  the  shipowner;  the  most  it 
could  do  was  to  raise  a  prima  facie  case 
against  him,  which,  upon  appropriate 
evidence,  he  could  rebut:  for  example, 
McLean  &  Hope  v.  Fleming,  (1871)  2  L.R. 
Sc.  &  Div.  128,  at  p.  130. 

As  regard  the  argument  that  the  defen¬ 
dants  would  have  been  able  to  rely  upon  an 
estoppel  under  Sect.  3  of  the  Bills  of  Lading 
Act,  Mr.  Mustill  argued  that  this  was 
fallacious  on  a  variety  of  grounds,  but 
primarily  on  the  wording  of  the  section 
itself. 

As  to  the  position  obtaining  at  common 
law  had  the  defendants  had  the  owners’ 
authority  to  sign  the  bill  of  lading  as  they 
did,  I  think  Mr.  Mustill’s  first  argument 
unsound.  In  my  judgment,  it  is  clear  that, 
if  the  plaintiffs  could  otherwise  have 
succeeded  in  an  action  against  the  owners 
on  the  basis  of  an  estoppel  created  by  the 
representation  in  the  bill  of  lading  of  the 
number  of  bales  shipped,  Sect.  1  of  the  Bills 
of  Lading  Act  would  have  been  no  bar  to 
them.  It  is  true  that  in  Thorman  v. 
Burt,  Boulton  &  Co.,  (1886)  54  L.T. 
349,  Lord  Esher,  M.R.,  in  a  passage  on 
which  Mr.  Mustill  strongly  relied,  in  deal¬ 
ing  with  a  counterclaim  by  indorsees  of  a 
bill  of  lading  against  the  shipowners,  said 
in  relation  to  Sect.  1  of  the  Bills  of  Lading 
Act  as  follows  (ibid.,  at  pp.  349  and  350): 

.  .  .  The  contract  contained  in  the  bill 
of  lading  refers  to  all  goods  put  on  board 
the  ship.  It  does  not  bind  the  owner  of 
the  ship  as  to  more  goods  than  those  put 
on  board.  .  .  . 

He  continued: 

...  If  the  bill  of  lading  signed  by  the 
master  contains  more  goods  than  those 
actually  put  on  board,  the  signature  is 
beyond  the  master’s  authority;  therefore, 
as  far  as  this  1st  section  goes,  the 
contract  is  only  binding  as  to  the  goods 
actually  put  on  board.  .  .  . 

The  case  was  one  where  the  bill  of  lading 
Was  signed  by  an  agent  on  behalf  of  the 
roaster.  The  bill  was  signed  for  more  pieces 
timber  than  were  put  on  board  and 
"either  the  master  nor  his  agent  had  the 
shipowner’s  authority  to  do  thi^s.  The 
counterclaim,  as  I  have  said,  was  against 
he  shipowner  and  no  question  of  estoppel 


-  307  - 


against  him  arose.  The  case  does  not,  there¬ 
fore,  in  my  judgment,  establish  that,  if  there 
had  been  an  estoppel  against  the  shipowner 
by  reason  of  the  statement  in  the  bill  of 
lading  as  to  the  number  of  pieces  loaded, 
the  indorsee  would  have  had  no  title  to 
sue  under  Sect.  1  of  the  Act.  If  there  had 
been  an  estoppel  as  to  the  number  of  pieces 
loaded,  then  it  seems  to  me  on  principle 
that  the  Court  would  have  had  to  have 
proceeded  on  the  basis  that  the  full  number 
of  pieces  said  in  the  bill  of  lading  to  have 
been  loaded  had  in  fact  been  loaded  and 
that  the  property  in  that  full  number  (and 
not  only  in  the  lesser  number  in  truth 
loaded)  passed  to  the  indorsee,  with  the 
result  that  Sect.  1  applied  and  the  indorsee 
had  to  be  treated  as  having  had  transferred 
to  him  thereunder  all  rights  of  suit  in 
respect  of  the  full  number  as  if  the  contract 
contained  in  the  bill  of  lading  for  that 
number  had  been  made  with  him.  If  the 
operation  of  an  estoppel  did  not  have  that 
effect  under  Sect.  1  of  the  Act,  then  the 
point  now  taken  by  Mr.  Mustill  would  be 
a  complete  answer  to  claims  by  indorsees 
of  bills  of  lading  relying  upon  conclusive 
evidence  clauses  in  such  bills  as  to  the 
quantity  of  cargo  loaded.  There  are  many 
such  cases  in  the  books  and  I  need  only 
mention  Mediterranean  and  New  York 
Steamship  Company,  Ltd.  v.  A.  F.  &  D. 
Mackay.  [1903]  1  K.B.  297;  Crossfield  & 

Co.  v.  Kyle  Shipping  Company,  Ltd.,  [1916] 

2  K.B.  885,  and  Evans  v.  James  Webster 
and  Bros.,  Ltd.,  (1928)  32  LI. L. Rep.  218,  at 
p.  224;  (1928)  34  Com.  Cas.  172,  at 
p.  178,  in  each  of  which  the  indorsee 
succeeded  against  the  shipowner.  While  it 
is  true  that  the  point  about  the  absence 
of  any  title  to  sue  under  Sect.  1  of  the 
Bills  of  Lading  Act,  1855,  does  not  appear 
to  have  been  taken  in  any  of  these  cases, 

I  cannot  believe  that,  if  sound,  it  would 
have  been  overlooked  by  the  Counsel  and 
Judges  concerned  in  those  cases.  I  reject 
this  point  of  Mr.  Mustill’s. 

The  question  remains,  however,  assuming 
the  defendants  had  had  the  authority  of  the 
owners  to  sign  on  their  behalf  a  bill  of 
lading  for  more  goods  than  had  been 
shipped  on  board,  the  statement  in  the  bill 
of  lading  would  have  raised  an  estoppel 
against  the  owners  if  relied  upon  by  the 
plaintiffs  to  their  detriment,  either  at 
common  law  or  under  Sect.  3  of  the  Bills 
of  Lading  Act,  1855. 

So  far  as  the  position  at  common  law  is 
concerned,  Mr.  Brandon  sought  some 
support  from  what  he  said  was  implicit  in 

the  judgment  in  Grant  and  Others  v. 
Norway  and  Others,  sup.,  namely,  that,  if 
the  master  in  that  case  had  had  authority 
to  sign  as  he  did,  the  Court  clearly  thought 
the  owners  would  have  been  liable.  I  think, 
however,  that  Mr:  Mustill  was  right  in 
arguing  that  it  would  be  unsafe  to  draw 
any  reliable  conclusion  on  the  estoppel 
point  from  that  authority,  where  the  claim 
was  an  action  on  the  case  and  there  appears 
to  have  been  an  element  of  fraud  present. 

Mr.  Brandon,  however,  put  in  the  fore¬ 
front  of  his  argument  on  this  point  the 
decision  of  the  Court  of  Appeal  in  Silver 
v.  Ocean  Steamship  Company,  Ltd.,  [1930]  , 
1  K.B.  416, 1  and  relied  upon  the  judgment  I 
of  Lord  Justice  Scrutton  at  pp.  424  to  425, 2 
and  upon  that  of  Lord  Justice  Greer  at 
pp.  432  to  433, 3  where,  inter  alia,  he  said 

1  (1929)  33  LLLRejT~49. 

3  Ib,d  -  at  pp.  51  and  52. 

3  Ibid.,  at  p.  55, 


that  the  elements  necessary  to  create  an 
estoppel  are:  (1)  a  statement  of  fact;  (2) 
that  fact  must  be  relied  upon  by  the  person 
alleging  the  estoppel;  and  (3)  he  must  have 
acted  on  the  representation  to  his  detri¬ 
ment.  The  Court  held  that  the  statement 
in  the  bill  of  lading  in  that  case  as  to  the 
apparent  good  order  and  condition  of  cans 
of  frozen  eggs  did  establish  an  estoppel 
against  the  shipowner  in  favour  of  an 
indorsee  of  the  bill  of  lading.  The  Court 
rejected  an  argument  that  Art.  Ill,  Rule  4, 
of  the  Hague  Rules  (which  were  applicable 
to  the  bill  of  lading  here  since  they  were 
subject  to  the  Straits  Settlements  Carriage 
of  Goods  by  Sea  Ordinance,  1927)  pre¬ 
vented  the  application  of  the  rule  as  to 
estoppel  in  relation  to  statements  in  a  bill 
of  lading  established  in  Compania 
Naviera  Vasconzada  v.  Churchill  &  Sim, 
sup.;  see,  also,  Canada  and  Dominion 
Sugar  Company,  Ltd.  v.  Canadian  National 
{West  Indies )  Steamships,  Ltd.,  [1947]  A.C. 
46,  at  pp.  57  to  58;  (1946)  80  Ll.L.Rep. 
13,  at  p.  18.  Those  cases,  however,  relate 
to  statements  in  bills  of  lading  not  as  to  the 
quantity  of  goods  loaded,  but  as  to  their 
apparent  order  and  condition.  The  question 
then  is  whether,  on  the  assumption  that  the 
person  signing  the  bill  of  lading  has  the 
shipowner’s  authority  to  make  the  state¬ 
ment  therein  as  to  the  quantity  of  goods 
shipped,  an  estoppel  against  the  shipowner 
can  arise? 

Although  the  point  is  novel,  I  am  forced 
to  the  conclusion  that,  on  the  above 
assumption,  Mr.  Brandon’s  submission  is 
sound.  All  the  necessary  elements  to  create 

ah  estoppel  would  be  present.  I  do  not 
accept  Mr.  Mustill’s  riposte  that  so  to  hold 
would  be  using  the  doctrine  of  estoppel  to 
create  a  cause  of  action.  The  latter,  on  the 
assumption  on  which  I  am  now  proceeding, 
would  arise  from  the  inability  of  the  shipr 
owner  to  challenge  the  bill  of  lading  state¬ 
ment  as  to  the  quantity  loaded  and  proof 
that  he  did  not  discharge  that  quantity  at 
Liverpool.  The  estoppel  would  be  used  in 
exactly  the  same  way  as  in  Silver  v.  Ocean 
Steamship  Company,  Ltd.,  sup.,  that  is  to 
say,  to  establish  a  fact,  which,  coupled  with 
other  facts,  established  a  liability  in  law  to 
the  supposed  plaintiff  for  damages  for 
breach  of  contract. 

Apart  from  the  argument  on  principle, 
with  which  I  have  just  dealt,  both  Counsel 
referred  me  to  a  number  of  cases  decided 
in  the  last  century  after  the  passing  of  the 
Bills  of  Lading  Act,  1855.  In  each  of  those 
cases  the  difficult  Sect.  3  of  that  Act  was 
discussed  to  a  greater  or  lesser  extent,  but 
certain  inferences  were  drawn  in  argument 
from  some  of  the  judgments  on  the  present 
point.  Having  considered  those  cases,  I  do 
not  think  that  any  of  the  judgments  con¬ 
tain  expressions  of  opinion  from  which  I 
can  safely  draw  any  inference  with  regard 
to  the  present  point.  I  need  only  mention 
one,  namely  Brown  and  Others  v.  Powell 
Duffryn  Steam  Coal  Company,  (1875)  L.R. 
10  C.P.  562,  which  is  also  and  with  material 
differences  reported  in  23  W.R.  549,  44 
L.J.  (C.P.)  289,  and  32  L.T.  621.  It 
is  impossible  to  say  which  report  is  the 
more  authoritative  and  it  appears  improb¬ 
able  that  any  was  revised  by  the  Judges 
concerned.  There  are  passages  in  the 
reported  judgments  of  Mr.  Justice  Brett  in 
(1875)  L.R.  10  C.P.,  at  p.  568,  in  44  L.J. 
(C.P.),  at  p.  292  and  in  32  L.T.,  at  p.  622, 
which  tell  against  Mr.  Brandon’s  argument, 
but  these  are  absent  from  the  Weekly 
Reporter,  which  may  well  be  the  most 
accurate.  The  trial  was  of  a  demurrer  to  an 
alleged  breach  of  a  clause  in  a  charter  that 
the  master  was  to 
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.  .  sign  bills  of  lading  for  weight  of 
the  said  coals  put  on  board,  as  presented 
to  him  by  the  [charterers],  without  pre¬ 
judice  to  the  tenor  of  the  said  charter- 
party.” 

It  was  held  that  there  was  no  breach  in 
presenting  for  signature  a  bill  of  lading  with 
inaccurate  weights.  Whatever  dicta  (if  any) 
may  have  been  pronounced  in  that  case  on 
the  present  point  they  were  clearlv  obiter. 

For  the  reasons  I  have  given,  I  think 
Mr.  Brandon  is  correct  in  his  argument  on 
this  point  at  common  law.  It  is  strictly  speak¬ 
ing,  therefore,  unnecessary  that  I  should 
deal  with  his  alternative  argument  that,  had 
the  defendants  had  the  authority  which  I 
have  held  they  impliedly  warranted  they 
had,  the  plaintiffs  could,  apart  from  relying 
upon  an  estoppel  at  common  law  against 
the  owners,  have  relied  upon  a  statutory 
estoppel  against  them  under  Sect.  3  of  the 
Bills  of  Lading  Act,  1855.  But  as  this  case 
is  in  many  respects  novel  and  difficult  and 
will  probably  go  higher,  I  think  I  should 
express  my  opinion  on  this  argument. 

The  section  provides: 

Every  Bill  of  Lading  in  the  Hands  of  ] 
a  Consignee  or  Endorsee  for  valuable 
Consideration  representing  Goods  to  have 
been  shipped  on  board  a  Vessel  shall  be 
conclusive  Evidence  of  such  Shipment  as 
against  the  Master  or  other  Person  sign¬ 
ing  the  same,  notwithstanding  that  such 
Goods  or  some  Part  thereof  may  not 
have  been  so  shipped,  unless  such  Holder 
of  the  Bill  of  Lading  shall  have  had 
actual  Notice  at  the  Time  of  receiving 
the  same  that  the  Goods  had  not  been  in 
fact  laden  on  board:  Provided,  that  the 
Master  or  other  Person  so  signing  may 
exonerate  himself  in  respect  of  such 
Misrepresentation  by  showing  that  it  was 
caused  without  any  Default  on  his  Part, 
and  wholly  by  the  Fraud  of  the  Shipper, 
or  of  the  Holder,  or  some  Person  under 
whom  the  Holder  claims. 

The  bill  of  lading  was  signed 

FOR  THE  SHIP 

For  cuthrie  &  co.  ltd.  S.  G.  Ward. 

Agents:  Ocean  Steam  Ship  Co.  Ltd., 
China  Mutual  Steam  Navigation  Co.  Ltd. 

It  was  not  signed  by  the  owners,  who  were 
presumably  one  or  other  or  both  of  the  last 
mentioned  companies,  nor  was  it  signed 
by  the  master.  It  was  argued,  however,  by 
Mr.  Brandon  that,  had  the  defendants  had 
the  authority  of  the  owners  to  sign  it,  the 
defendants’  signature  was  the  equivalent  of 
that  of  the  owners  under  Sect.  3,  and  that 
accordingly  I  was  entitled  to  treat  the 
owners  as  coming  within  the  words  in  the 
section 

•  •  •  shall  be  conclusive  Evidence  of  such 
Shipment  as  against  .  .  .  other  Person 
signing  the  same  ... 

Mr.  Brandon  relied  upon  the  following 
passage  in  Thorman  v.  Burt,  Boulton  &  Co., 
(1886)  54  L.T.  349,  at  p.  350,  per  Lord 
Esher,  M.R.: 

.  .  .  Now  I  agree  that  the  words  **  the 
person  signing  the  same  ”  do  not  neces¬ 
sarily  mean  the  person  who  actually 
signs.  If,  for  instance,  a  clerk  in  the  ship¬ 
owner’s  office  signs  per  pro.,  the  owner 
mignt  be  the  person  signing  within  the 
section.  Or,  if  the  captain  had  the  gout 
t  '  ':as  thereby  prevented  from  signing 
if,  and  a  servant  signed  for  him, 
ptain  would  be  the  person  signing. 
I>Lt,  .n  the  present  case,  the  signature 
was  not  that  of  a  mere  clerk  or  servant 
but  of  an  agent;  and  he  was  the  agent 


of  the  master,  not  of  the  shipowner. 
Therefore,  as  the  shipowner  did  not  sign 
the  bill  of  lading  in  the  present  case,  he 
incurs  no  liability  under  the  3rd 
section.  .  .  . 

He  also  relied  on  fessel  v.  Bath  and  Others, 
(1867)  L.R.  2  Ex.  267,  per  Chief  Baron 
Kelly  at  p.  272,  and  I  was  referred  further 
to  what  was  said  by  Mr.  Justice  Brett  in 
Brown  and  Others  v.  Powell  Dufjryn  Steam 
Coal  Company,  sup.,  and  by  Chief 
Justice  Knox  in  the  High  Court  of 
Australia  in  Rosenfeld  Hillas  &  Co. 
Proprietary  Ltd.  v.  The  Ship  Fort  Laramie, 
(1922)  31  C.L.R.  57,  at  p.  61: 

...  It  has  been  decided  that  the  section 
operates  only  against  the  person  who  has 
actually  signed  a  bill  of  lading  or  the 
person  in  whose  name  and  with  whose 
authority  it  has  been  signed.  .  .  . 

All  four  reports  of  the  judgment  of  Mr. 
Justice  Brett  in  the  penultimate  case  seem 
to  be  agreed  that  he  said  that  the  person 
against  whom  the  section  operates  need  not 
manually  affix  his  signature,  but  that  the 
bill  must  be  signed  in  his  name.  These 
various  passages  in  the  cases  are  not  all  easy 
to  reconcile,  but  they  are  summarized  in 
Carver  on  Carriage  by  Sea,  11th  ed., 
(British  Shipping  Laws,  Vol.  2)  (1963), 
p.  69,  as  applying  the  section  to 

.  .  .  the  person  who  has  actually  signed  a 
bill  of  lading,  or  the  person  in  whose 
name  and  with  whose  authority  it  has 
been  signed  .  .  . 

Footnote  64  on  that  page  may  be  said, 
rather  more  than  the  summary  I  have  just 
quoted  in  the  body  of  the  text,  to  support 
Mr.  Brandon’s  argument. 

Assuming,  as  I  must,  for  this  part  of  the 
argument,  that  the  defendants  had  the 
owners’  authority  to  sign  the  bill  of  lading 

as  they  did,  the  resolution  of  this  point  is 

one  of  considerable  difficulty.  In  my  judg¬ 
ment,  however,  the  section  was  not 
intended  to  apply  to  circumstances  such  as 
I  am  now  assuming.  It  was  enacted  soon 
after  the  decision  in  Grant  v.  Norway,  sup., 
and  I  think  it  safe  to  assume  was  intended 
to  lessen  the  stringency  of  that  decision  in 
favour  of  indorsees  of  bills  of  lading  who 
could  not  by  reason  of  it  recover  against 
the  shipowner,  notwithstanding  that  his 
master  or  agent  had  signed  a  bill  of  lading, 
purporting  to  act  on  his  behalf,  for  goods 
not  on  board:  see  the  argument  of  Mr. 
Lush,  Q.C.,  in  Meyer  v.  Dresser,  (1864)  16 
C.B.  (N.S.)  646,  at  p.  651:  (1864)  143 
E.R.  1280,  at  p.  1282,  and  the  second 
part  of  the  preamble  to  the  Act.  Mr. 
Mustill  argued  that  it  was  plain  from 
the  section  that  it  is  directed  against  the 
master  or  person  signing  the  bill  of  lading 
and  not  against  the  person  standing  behind 
them,  and  I  think  there  is  great  force  in 
this.  While  manual  signature  by  the  master 
or  “  other  person  ”  may  not  always  be 
necessary  and  someone  else  may  with  his 
authority  sign  the  bill  of  lading  in  his  name 
on  his  behalf,  I  cannot  think  it  right  to 
stretch  the  words  “  other  person  signing 
the  same  ”  to  cover  the  owners  in  this  case, 
even  if  the  defendants  had  their  actual 
authority.  To  apply  the  section  to  the 
present  assumed  facts  would,  in  my  view, 
exceed  the  meaning  of  the  words  of  the 
statute  on  any  canon  of  construction  and 
go  far  beyond  any  reported  case.  In  my 
view,  therefore,  the  plaintiffs  here  can  only 
succeed  on  the  damages  point  with  the  aid 
of  a  common-law  and  not  a  statutory 
estoppel. 

There  was  no  detailed  argument  before 
me  as  to  the  measure  of  damages  as  set 
out  in  Mr.  Brandon's  sixth  proposition,  and, 
if  I  am  right  in  the  above  reasoning,  the 
plaintiffs  are  clearly  entitled  to  recover 
those  damages. 
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It  remains  for  me  to  deal  with  Mr. 
Brandon’s  alternative  ground  of  claim, 
namely,  his  reliance,  if  he  were  wrong  on 
breach  of  warranty  of  authority,  upon 
Sect.  3  of  the  Bills  of  Lading  Act,  1855, 
not  as  merely  giving  the  plaintiffs  a  statu¬ 
tory  estoppel  to  rely  upon,  but  a  separate 
cause  of  action.  On  this  aspect  of  the  case 
I  did  not  call  upon  Mr.  Mustill  to  answer 
the  plaintiffs’  case,  and,  as  indicated  at  the 
outset  of  this  judgment,  Mr.  Brandon 
advanced  this  alternative  ground,  late  in 
the  argument,  in  order  to  be  able  to  raise 
it,  if  necessary,  in  a  higher  Court.  I  will 

deal  with  it  very  shortly.  The  argument 

assumes  that  the  defendants  are  “  other 
persons  ”  within  the  section,  and  so  far  I 
think  it  is  right.  The  section,  however,  only 
says  the  bill  of  lading  shall  be  conclusive 
evidence  against  them  of  the  shipment 
represented  to  have  been  made;  it  does  not 
say  they  shall  be  liable  for  non-delivery  of 
the  goods  represented  as  having  been 
shipped.  On  the  agreed  facts  the  defendants 
were  not  a  party  to  the  contract  evidenced 
by  the  bill  of  lading  and  they  were  never 
in  possession  or  custody  of  any  bales  of 
rubber.  Notwithstanding  various  dicta  and 
statements  speaking  of  “  liability  ”  under 
the  section,  I  am  unable  to  find  any  cause 
of  action  against  the  defendants  upon  which 
the  plaintiffs  can  rely  even  with  the  assist¬ 
ance  of  the  conclusive  evidence  provided  by 
the  section.  The  position  might  be  different 
if,  with  the  assistance  of  the  conclusive 
evidence  provision  of  the  section,  it  had 
been  possible, to  establish  that  the  missing 
bales  came  into  the  defendants’  possession; 
for  a  case  with  some  similarity  to  such 
facts,  though  brought  against  a  master,  see 
Smith  v.  Tregarthen,  (1887)  56  L.J.  (Q.B.) 
437. 

In  view  of  the  two  conclusions  I  have 
reached  in  regard  to  Mr.  Brandon’s  argu¬ 
ments  about  Sect.  3,  I  need  say  nothing 
about  Valieri  and  Another  v.  Boyland, 
(1866)  L.R.  1  C.P.  382,  on  which  Mr. 
Mustill  relied  in  the  alternative  and  which 
will  be  available  to  him,  if  necessary,  in  a  i 
higher  Court.  r 

In  the  result,  I  answer  each  question 
raised  in  the  special  case  in  the  affirmative. 


Chapter  3:  Ratification 

THOMPSON  Vo  LYME  (1921),  60  D.L.R.  330  (Sask.  C.A.) 


Lamont,  J.A.: — In  this  action  the  plaintiff  sues  for  the 
return  of  $500,  paid  by  him  to  the  defendant’s  agent  Doner, 
and  $500  damages  incurred  under  the  following  circum¬ 
stances: — 

The  defendant  was  the  owner  of  a  1,600  acre  farm  near 
Carnduff,  which  was  under  lease  to  one  Moore.  The  defend¬ 
ant  on  November  28,  1917,  listed  for  sale  said  farm  with 
one  G.  F.  Doner,  a  real  estate  agent  in  Winnipeg.  The 
defendant  says  the  farm  was  to  be  sold  subject  to  the  lease. 
This  appears  to  be  correct,  for  Doner  advertised  it  subject 
to  a  lease.”  Doner’s  advertisement  came  to  the  notice  of 
the  plaintiff,  and  a  correspondence  between  them  ensued, 
with  the  result  that  they  met  at  Carnduff  about  February 
19,  1918,  and  went  out  to  see  the  farm.  On  their  return  to 
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Carnduff,  Doner  and  the  plaintiff  entered  into  an  agreement 
of  sale  upon  terms  entirely  different  from  those  upon  which 
Doner  was  authorised  to  offer  the  farm  for  sale.  Not  only 
were  the  financial  terms  different,  but  the  agreement  pro¬ 
vided  that  the  plaintiff  was  to  have  possession  on  April  1, 
1918.  During  the  negotiations  the  plaintiff  asked  Doner  if 
there  would  be  any  trouble  about  the  lease,  and  Doner  as¬ 
sured  him  that  he  need  not  bother  about  that  at  all,  that 
he  had  arranged  with  the  tenant  to  give  up  possession.  The 
agreement  set  out  that  the  vendor  (defendant)  agreed  to 
sell  his  lands  (which  were  described)  “at  and  for  the  price 
and  sum  of  forty-eight  thousand  ($48,000.00)  dollars  in  gold 
or  its  equivalent  to  be  paid  to  the  vendor  at  the  Merchants’ 
Bank  of  Canada  in  Carnduff,  Sask.,  as  follows:  five  hundred 
($500.00)  dollars  by  cheque  on  Northern  Crown  Bank  (re¬ 
ceipt  whereof  is  hereby  by  the  vendor  acknowledged),  eight 
thousand  ($8,000.00)  dollars  by  transfer  and  assignment  of  7 
eight  bonds  of  one  thousand  dollars  each,  etc.” 

On  the  execution  of  this  agreement  by  himself  and  Doner, 
the  plaintiff  gave  Doner  a  cheque  for  $500,  which  Doner 

cashed.  The  plaintiff  admits  that  the  agreement  was  entered 
into  subject  to  the  approval  of  the  defendant,  who  was  then 
in  the  United  States.  Doner  then  saw  the  defendant’s  ten¬ 
ant  about  giving  up  possession,  but  the  tenant  absolutely 
refused  to  give  up  his  lease.  Doner  than  attempted  to  get 
into  communication  with  the  defendant,  but  did  not  do  so 
until  March  14,  when,  in  answer  to  a  telegram  from  Doner 
saying  that  the  farm  ha  <  n  sold  and  asking  when  he 
would  return,  the  defenua,  egraphed  to  Doner  as  fol¬ 
lows:  “Will  arrive  in  about  a  week  or  sooner.”  On  the 
strength  of  this  telegram  Doner  telegraphed  to  the  plaintiff 
follows: — “Message  from  Lynne,  deal  all  right.”  The 
!y  meaning  (he  plaintiff  could  take  from  these  words  was 
t  at  the  defendant  had  approved  of  the  agreement.  This 
v  as  not  so,  and  Doner  knew  it  was  not  so,  and  his  conduct 
towards  the  plaintiff  in  this  respect  cannot  be  described  as 
honest.  On  receiving  the  message  from  Doner,  the  plaintiff 
railed  a  sale  of  his  stock,  sold  a  portion  thereof  and  started 
for  Carnduff  with  the  balance,  and  thus  incurred  the  dam¬ 
age  for  which  he  has  sued.  The  defendant  arrived  in  Winni¬ 
peg  and  met  Doner.  Doner  says  that  he  gave  the  defendant 
the  particulars  of  the  deal,  and  that  the  defendant  expressed 
himself  as  pleased  with  the  arrangements  he  had  made. 
He  says  he  handed  the  defendant  a  copy  of  the  agreement, 
which  the  defendant  started  to  read,  but  was  reading  it  so 
slowly  that  he  took  it  himself  and  read  it  to  the  defendant. 
The  defendant  denies  that  Doner  read  or  shewed  him  the 
agreement,  but  says  that  he  told  him  of  the  terms  of  the 
sale  and  the  particulars  of  the  transaction,  and  that  he  was 
not  satisfied  therewith  as  it  left  him  with  his  stock  on  his 
hands,  and  it  was  then  too  late  to  feed  them  up  for  a  spring 
sale.  He  asked  Doner  if  he  had  arranged  with  the  tenant, 
and  was  informed  that  he  had  not.  He  however  agreed  to 
go  with  Doner  to  the  tenant  and  see  if  he  would  give  up 
possession.  They  went,  but  the  tenant  refused  to  surrender 
his  lease.  Doner  then  told  the  plaintiff  that  they  could  not 
give  him  possession.  The  plaintiff  asked  what  position  he 
was  in  as  to  the  $500  he  had  paid  and  the  expenses  he  had 
incurred.  Doner  told  him  that  he  would  pay  him  back  the 
$500,  and  allow  him  $200  for  expenses,  but  he  did  not  make 
the  payment.  Some  time  later  the  plaintiff  met  the  defend¬ 
ant  and  stated  that  he  had  not  yet  got  his  money  back.  The 
defendant  asked  him  what  money,  and  was  told  that  he  had 
paid  $500  to  Doner  under  the  agreement.  The  defendant 
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said  he  did  not  know  that  the  plaintiff  had  paid  any,  moncv  ■ 
at  all.  In  his  evidence  the  defendant  testified  tha^  Doner- 
had  not  told  him,  and  he  did  not  know  before  his  conversa¬ 
tion  with  the  plaintiff,  above  referred  to — which  he  thinks 
was  in  July — that  any  money  had  been  paid  by  the  plaintiff 
under  the  agreement.  Doner  admits  that  he  promised  to 
pay  back  the  $500,  and  that  he  still  has  it.  Not.getting  his 
deposit  back,  the  plaintiff  sued. 

The  trial  Judge  held  (1920),  56  D.L.R.  729,  that  the  claim 
for  damages  was  not  maintainable,  as  Doner  had  no  author¬ 
ity  to  agree  to  pay  the  plaintiff  for  the  trouble  and  expense 
to  which  he  had  been  put.  As  to  the  $500  deposit,  he  held,  at 
p.  730,  that  when  Doner  and  the  defendant  went  to  Carn- 
duff  to  see  if  the  tenant  would  give  up  possession,  “the 
defendant  was  fully  aware  of  the  terms  of  the  agreement 
and  was  prepared  to  accept  same,  provided  he  -could  get 
his  tenant  to  vacate,”  and  he  gave  judgment  fbr  the  plaintiff 
for  $500.  From  that  judgment  this  appeal  is  brought. 

With  deference,  I  am  of  opinion  that  the  judgment  cannot 
be  upheld.  As  the  agreement  was  entered  into  subject  to 
the  approval  of  the  defendant,  and  the  defendant  never 
approved  of  it,  the  document  never  attained  the  status  of 
,  a  contract.  This  is  admitted  by  counsel  for  the  plaintiff, 
but  he  contends — and  it  is  his  sole  contention — that  the 
defendant,  by  expressing  himself  in  Winnipeg  as  pleased 
with  what  the  agent  had  done  in  making  a  deal  with  the 
plaintiff,  had  ratified  the  action  of  the  agent  up  to  that  time, 
including  the  receipt  by  him  of  the  $500. 

“Ratification  must  be  evidenced  either  by  clear  adoptive 
acts  or  by  acquiescence  equivalent  thereto.  The  act  or  acts 
of  adoption  or  acquiescence  must  be  accompanied  by  full 
knowledge  of  all  the  essential  facts.”  1  Hals.  178. 

In  Marsh  v.  Joseph,  [1897]  1  Ch.  D.  213,  at  p.  246,  Lord 
Russell  of  Killowen  said: — 

“To  constitute  a  binding  adoption  of  acts  a  priori  un¬ 
authorised  these  conditions  must  exist:  (1)  the  acts  must 
have  been  done  for  and  in  the  name  of  the  supposed  principal 
and  (2)  there  must  be  full  knowledge  of  what  those  acts 
were,  or  such  an  unqualified  adoption  that  the  inference  may 
properly  be  drawn  that  the  principal  intended  to  take  upon 
himself  the  responsibility  for  such  acts,  whatever  they 
were.” 

Had  the  defendant  knowledge  that  Doner  had  been  paid 
$500  under  the  agreement?  In  his  evidence  he  states,  more  f 
than  once,  bat  he  had  not  until  the  plaintiff  spoke  to  him  in 
July.  In  rebuttal  Doner  was  called,  but,  although  the  plain¬ 
tiff’s  claim  was  dependent  upon  his  ability  to  establish  ratifi¬ 
cation  by  the  defendant  of  Doner’s  unauthorised  arrange¬ 
ment,  Doner  was  not  asked  if  he  had  told  the  defendant 
that  he  had  received  the  $500. 

The  burden  of  proving  ratification  rests  on  the  person  v 
alleging  it,  who  must  prove  full  knowledge  of  the  facts. 
Wall  v.  Cockerell  (1863),  10  H.L.  Cas.  229  at  p.  243,  11  E.R. 
1013. 

The  only  evidence  from  which  it  could  be  inferred  that  the 
defendant  had  such  knowledge  is  that  of  Doner,  who  says 
that  he  read  the  agreement  to  him.  On  that  evidence,  and 
on  the  fact  that  he  went  to  Carnduff  with  Doner,  the  trial 
Judge  has  found  that  when  they  went  to  Carnduff  the 
defendant  was  fully  aware  of  the  terms  of  the  agreement. 
Assuming  that  to  be  so,  what  were  the  terms  of  which  he 
had  notice?  The  only  term  from  which  he  could  acquire 
such  knowledge  is  the  one  providing  that  $48,000  was  to  be 
[laid  to  the  vendor  at  the  Merchants’  Bank  of  Canada  in 
Carnduff,  as  follows: — “$500  by  cheque  on  the  Northern 
Crown  Bank  (receipt  whereof  is  hereby  by  the  vendor 
acknowledged).”  How  would  that  provision  inform  the 
defendant  that  the  plaintiff  had  paid  $500  to  Doner?  It 
informed  him  that  the  whole  purchase  money  was  to  be  paid 
to  himself  at  the  Merchants’  Bank  at  Carnduff,  $500  of  it 
by  a  cheque  on  the  Northern  Crown  Bank.  He  knew  that 
no  portion  of  the  purchase-money  had  been  paid  to  him.  Is 
the  clause  acknowledging  receipt  sufficient  to  charge  him 
with  knowledge?  Under  the  circumstances  I  am  clearly  of 
opinion  that  it  is  not.  He  says  he  did  not  know  that  a  pay- 


-  312  - 


rnent  had  been  made,  and  there  is  not,  in  my  opinion,  suffi¬ 
cient  evidence  to  the  contrary  to  justify  the  conclusion  that 
he  did.  The  only  man  who  could  have  given  this  evidence 
(although  called  in  rebuttal)  did  not  give  it.  The  plaintiff' 
not  having  established  that  the  defendant  knew  that  he  had 
paid  Doner  the  $500  when  the  act  of  ratification  is  alleged 
to  have  taken  place,  cannot  hold  the  defendant  liable  there¬ 
for. 

For  the  plaintiff,  the  case  of  Ellis  v.  Goulton,  [1893]  1 
Q.B.  350,  was  cited  as  authority  for  the  statement  that  pay¬ 
ment  to  Doner  was  payment  to  the  defendant.  In  that  case, 
Bowen,  L.J.,  at  pp.  352,  353,  said: — 

“When  a  deposit  is  paid  by  a  purchaser  under  a  contract 

for  the  sale  of  land,  the  person  who  makes  the  payment  may 
enter  into  an  agreement  with  the  vendor  that  the  money 
shall  be  held  by  the  recipient  as  agent  for  both  vendor  and 
purchaser.  If  this  is  done,  the  person  wrho  receives  it  be¬ 
comes  a  stakeholder,  liable,  in  certain  events,  to  return  the 
money  to  the  person  who  paid  it.  In  the  absence  of  such 
agreement,  the  money  is  paid  to  a  person  who  has  not  the 
character  of  stakeholder;  and  it  follows  that,  when  the 
money  reaches  his  hands,  it  is  the  same  thing  so  far  as  the 
person  who  pays  it  is  concerned  as  if  it  had  reached  the 
hands  of  the  principal.” 

In  order  to  make  the  principle  there  laid  down  applicable, 
two  things  must  exist:  there  must  be  an  agreement  under 
which  the  money  was  paid  am!  an  agent  authorised  to  receive 
it.  In  the  present  case,  Doner  1  id  no  authority  to  make  the 
. agreement  or  receive  the  morup  .n  behalf  of  the  defendan'. 
The  defendant  could,  therefore,  be  liable  for  the  money  paid 
only  in  case  he,  with  knowledge  that  Doner  had  received  it. 
ratified  his  action  in  so  obtaining  it.  As  I  have  already 
held,  such  ratification  has  not  been  established. 

The  appeal  should,  therefore,  be  allowed  with  costs,  the 
judgment  below  set  aside,  and  judgment  entered  for  the  > 
defendant  with  costs. 

Appeal  allowed. 


DEVENEY  (I960  )  2  D.L.R.  (3d)  161  (S.C.C.) 


Judson,  J. : — This  is  an  appeal  from  a  judgment  of  the 
Court  of  Appeal  of  Ontario  upholding  by  a  majority  a  deeiamn 

of  Parker,  J.,  that  the  respondent  was  entitled  to  specific  per¬ 
formance  of  an  agreement  for  the  purchase  and  sale  of  a 

property  consisting  of  14  acres  and  a  house. 

In  1943,  pursuant  to  the  will  of  William  James  Crampsey, 
the  husband  of  the  appellant  Anna  Maud,  the  Capital  Trust 
Corporation,  as  executor,  transferred  the  property  to  Anna 
and  her  three  children,  Patricia,  Teresa  and  James'  (all  of 
whom  were  then  of  age),  as  joint  tenants  and  not  tenants  in 
common.  Capital  Trust  had  managed  the  property  from  1921, 
the  date  of  William  Crampsey’s  death,  to  1943,  the  date  of  the 
transfer  to  the  f  ur  beneficiaries.  From  1943  to  1963,  the 
year  of  the  purported  sale,  Anna  managed  the  property  ex¬ 
clusively  and  received  the  rents  from  it,  some  of  which  she 
distributed  among  the  children.  They  did  not  at  any  time  inter¬ 
fere  with  or  even  question  her  management  of  the  property 
although  they  realized  that  they  had  some  sort  of  interest 
in  it. 

In  May,  1960,  Anna,  without  consulting  any  of  her  children, 
listed  the  property  for  sale  with  a  real  estate  firm  at  $4,000  per 
acre  for  a  term  of  six  months.  Patricia  and  Teresa  knew  of 
the  listing  but  James  was  never  aware  of  it.  No  one  was 
attracted  by  the  offer.  However,  in  February,  1963,  Deveney 
offered  to  purchase  the  property  for  $2,400  per  acre.  By  this 
time  Anna  was  very  eager  to  sell.  She  had  had  trouble  with 
a  tenant  of  the  house.  She  signed  an  agreement  dated  Feb¬ 
ruary  19,  1963.  accepting  the  offer,  which  provided  for  a 
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own  payment  of  $250,  $7,800  cash  payable  on  the  closing 
a  e  of  August  1,  1963,  and  the  balance  secured  by  mortgage. 

1  eresa  was  present  when  her  mother  signed  the  agreement. 

e  day  after  Anna  telephoned  Patricia  and  informed  her  of 
the  sale.  James  was  not  informed  immediately  but  he  came  to 
know  of  it  some  time  before  the  actual  closing  date,  which, 
after  a  number  of  extensions,  was  finally  fixed  at  November 
15,  1963. 

In  April,  at  the  request  of  the  purchaser’s  solicitor,  the 
vendor’s  solicitor  sent  a  draft  deed  which  indicated  that  all 
foui  of  the  appellants  were  grantors.  The  former  immediately 
wrote  back  asking  for  proof  that  the  grantors  were  in  fact  the 
widow  and  all  the  children  of  William  James  Crampsey.  In 
May,  Deveney’s  solicitor  asked  for  permission  for  his  client 
to  enter  the  property  and  make  repairs  on  the  basis  that  such 
permission  was  not  to  be  construed  as  possession.  Anna,  with¬ 
out  consulting  any  of  the  children,  through  her  solicitor, 
granted  permission  on  these  terms.  Deveney  carried  out  the  ; 
repairs  as  well  as  substantial  renovations  to  the  house  and  in  I 


September  he  and  his  family  moved  in  without  obtaining  per¬ 
mission  to  do  so.  In  late  October,  after  numerous  extensions 
of  the  closing  date  had  been  agreed  upon,  Anna’s  solicitor 
asked  for  an  extension  so  that  he  might  obtain  the  signatures 
of  the  children.  This  was  granted.  The  children,  however,  on 
being  informed  that  their  signatures  were  required,  refused 
to  sign,  and  later  refused  to  close  when  formal  tender  was 
made  on  the  closing  date.  The  respondent  commenced  an  action 
for  specific  performance. 

Two  questions  are  raised  by  this  appeal.  Was  Anna  an  agent 
for  her  children  with  authority  to  sell  the  property  on  the 
above-recited  terms,  and  if  not,  were  the  children  estopped 
from  denying  that  she  had  the  authority  to  sell  their  respec¬ 
tive  interests  in  the  property?, In  my  view,  no  agency  relation¬ 
ship  existed  between  Anna  and  her  children  at  the  time  of  the 
sale.  It  is  true  that  she  had  managed  the  property  and  col¬ 
lected  the  rents  for  many  years.  She  always  asserted  her 
right  to  do  this  and  that  she  alone  had  the  right  to  sell  and  to 
sign  the  deed.  No  one  in  the  family  questioned  her  assertions. 
The  fact  that  Anna  had  the  property  listed  for  sale  in  1960 
does  not  take  the  matter  any  further.  She  had  no  authority 
from  the  children  to  do  so.  Indeed,  she  did  not  even  notify 
them  of  what  she  intended  to  do  and  only  two  actually  knew 
of  the  listing. 

On  these  facts,  which  are  but  a  brief  summary  of  the 
findings  of  the  trial  Judge  and  the  Court  of  Appeal,  Anna  had 
no  express  authority  to  bind  the  children  to  this  contract  of 
sale.  Nor  is  it  possible  to  draw  any  inference  of  actual  author¬ 
ity.  Indeed,  her  position  was  all  to  the  contrary  —  that  she 
did  not  need  their  authorization.  None  of  the  children  pre¬ 
sumed  to  contradict  her. 

The  majority  in  the  Court  of  Appeal  affirmed  the  trial 
Judge’s  order  for  specific  performance  against  all  four  joint 
tenants  by  applying  the  doctrine  of  agency  by  estoppel.  This 
doctrine  is  defined  in  1  Hals.,  3rd  ed.,  pp.  158-9,  para.  374,  in 
the  following  terms: 


i 


l 


Agency  by  estoppel  arises  where  one  person  has  so  acted  as  to 
lead  another  to  believe  that  he  has  authorised  a  third  person  to  act 
on  his  behalf,  and  that  other  in  such  belief  enters  into  transactions 
with  the  third  person  within  the  scope  of  such  ostensible  authority. 
In  this  case  the  first-mentioned  person  is  estopped  from  denying  the 
fact  of  the  third  person’s  agency  under  the  general  law  of  estoppel, 
and  it  is  immaterial  whether  the  ostensible  agent  had  no  authority 
whatever  in  fact,  or  merely  acted  in  excess  of  his  actual  authority. 

The  majority  judgment  held  that  the  three  children  negli¬ 
gently  or  culpably  stood  by  and  allowed  their  mother  to 


contract  on  the  faith  of  a  fact  which  they  could  have  contra¬ 
dicted.  They  could  not  afterwards  dispute  that  fact  in  an 
action  against  them:  Freeman  v.  Cooke  (1842),  2  Ex.  654, 
154  E.R.  652. 
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McGillivray,  J.A.,  in  his  dissent,  would  have  held  that  the 
three  inactive  joint  tenants,  who  believed  their  mother’s 
honest  but  mistaken  assertions  of  her  right  to  sell  and  who 
did  not  know  the  precise  nature  of  the  interest  which  they 
had  taken  in  the  property  under  their  father’s  will,  were  not 
estopped  by  their  silence  and  inactivity  after  they  had  learned 
of  their  mother’s  acceptance  of  the  offer  to  purchase. 

We  have  nothing  in  this  case  except  the  following: 

(a)  The  knowledge  of  the  children  that  the  property  had 

been  listed  for  sale  in  1960.  Whether  they  knew  of  the 
precise  terms  of  that  listing  does  not  appear  from  the 
evidence.  * 

(b)  The  knowledge  of  one  daughter,  Teresa,  that  her  mother 
was  contemplating  a  sale  early  in  1963  and  her  presence 
with  her  mother  in  the  real  estate  agent’s  office  when  the 
mother  signed  her  acceptance  of  the  offer. 

(c)  The  failure  on  the  part  of  all  the  children  to  make  any 
protest  when  they  learned  what  their  mother  had  done. 

When  Deveney  made  his  offer,  all  that  he  knew  was  that  a 
certain  person  had  listed  for  sale  a  14-acre  property  at  a 
price  of  $4,000  per  acre.  He  knew  nothing  of  three  other 
persons  who  were  interested  in  the  property  and  whom  he 
seeks  to  bind  by  his  contract.  They  made  no  representations  to 
him.  I  agree  with  McGillivray,  J.A.,  that  their  silence  and 
inaction  after  all  three  had  learned  of  the  contract  cannot  be 
built  up  into  a  representak<  by  them  to  the  purchaser  that 
their  mother  had  authority  to  sell  their  interests  in  the 
property.  Silence  and  inactiv  ,  the  circumstances  of  this 
case  are  not  a  representation  to  a  third  party  that  their  mother 
had  authority  to  sell. 

It  was  also  argued  that  the  silence  of  the  three  children 
amounted  to  ratification  of  their  mother’s  act.  Only  the  trial 
Judge  made  a  finding  of  ratification.  I  agree  with  the  Court 
of  Appeal  that  ratification  cannot  be  found  on  the  facts  of 
this  case.  The  silence  and  inactivity  are  not  evidence  of  ap¬ 
proval  and  adoption  of  the  contract  but  rather  of  disquiet 
disapproval  and  ignorance  of  rights  and,  in  the  case  of  one  of 
them,  lack  of  knowledge  that  a  contract  had  been  made.  It  is 
unnecessary  to  discuss  Keighley,  Maxsted  &  Co.  v.  Durant, 
T 1901]  A.C.  240,  although  the  case  is  directly  in  Doint.  The 

mother  did  not  purport  to  act  as  agent  for  the  others.  She  was 
acting  for  herself  and  asserting  that  she  had  that  right. 

The  appeal  by  the  children  against  the  decree  of  specific 
performance  as  to  their  respective  interests  in  the  property 
succeeds.  I  agree  with  McGillivray,  J.A.,  that  specific  per¬ 
formance  against  Anna’s  interest  should  not  be  granted  and 
I  can  add  nothing  to  what  was  said  by  him  on  this  point. 
There  remains  the  question  of  whether  Devenev’s  alternative 
claim  for  damages  against  Anna  for  breach  of  warranty  of 
authority  should  succeed. 

The  draft  deed  was  drawn  by  the  vendor’s  solicitor  to  show 
all  four  joint  tenants  as  grantors.  This  was  sent  on  April  8, 
1963.  The  purchaser’s  solicitor,  on  April  9th,  sent  in  his  requi¬ 
sitions,  one  of  which  was  a  requirement  of  proof  that  the 
grantors  were  the  widow  and  all  the  children  of  William 
James  Crampsey,  deceased.  At  this  time,  the  purchaser’s 
solicitor  knew  that  his  client  had  signed  a  contract  with  only 
one  of  four  joint  tenants. 

In  spite  of  this,  on  May  8,  1963,  the  purchaser’s  solicitor 
wrote  to  say  that  his  client  wanted  to  repair  the  house  on  the 
property  before  closing  and  he  sought  permission  to  do  this 
subject  to  the  condition  that  it  was  not  to  be  construed  as 
taking  possession.  Permission  was  given  on  these  terms.  This 
was  a  very  hazardous  thing  to  do  with  knowledge  of  the 
state  of  the  title,  although  the  solicitor  may  have  been  lulled 
into  a  feeling  of  security  by  the  delivery  of  a  draft  deed 
showing  all  the  joint  tenants  as  grantors.  In  spite  of  the 
possible  difficulties,  Deveney  made  the  repairs  and  more,  in 
the  form  of  substantial  additions  and  renovations.  He  moved 
is  family  in  in  September  without  any  further  authorization 
ind  he  was  still  in  possession  at  the  date  of  the  trial.  The 
"ndants  did  not  know  that  he  was  in  possession  until 
November  1,  1963. 
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The  vendor’s  solicitor  had  not  found  out  that  Anna  was 
not  the  sole  owner  until  October  29,  1963,  the  eve  of  the  date 
of  closing  as  extended.  The  explanation  is  that  the  title  had 
been  searched  and  the  draft  deed  drawn  by  a  law  clerk.  The 
date  of  closing  was  then  extended  to  November  15,  1963,  but 
on  November  7,  1963,  he  was  compelled  to  inform  the  pur¬ 
chaser’s  solicitor  that  three  of  the  joint  owners  refused  to 
sign. 

Deveney  understood  throughout  that  Anna  was  the  sole 
owner  of  the  property.  His  solicitor  had  not  informed  him  of 
the  draft  deed  showing  all  four  joint  tenants  as  grantors.  Even 
in  October,  when  he  wanted  to  make  some  change  in  the 

contract  to  provide  for  a  payment  of  less  cash,  he  negotiated 
directly  with  Anna. 

On  the  question  of  damages,  again  I  agree  with  McGilli- 
vray,  J.A.  This  is  not  a  case  of  failure  to  convey  through 
defective  title.  One  joint  tenant  was  purporting  to  contract 
to  sell  the  complete  interest.  This  was  the  cause  of  the 
inability  to  convey.  McGillivray,  J.A.,  made  the  following 


award : 

(a)  Return  of  deposit  $  250.00 

(b)  Loss  of  bargain  2,000.00 

(c)  Repairs  and  improvements  12,130.00 


$14,380.00 

There  was  a  counterclaim  in  this  action  for  occupation  rent 
at  $100  per  month  for  the  period  during  which  it  was  occupied, 
less  a  fair  allowance  to  the  plaintiff  for  the  amount  expended 
by  him  by  way  of  repairs  and  improvements. 

I  would  therefore  give  judgment  in  this  Court  in  the  terms 
specified  by  McGillivray,  J.A.,  as  follows  [62  D.L.R.  (2d)  244 
at  p.  257,  [1967]  1  O.R.  647  at  p.  660]  : 

I  would  allow  the  appeal  and  vary  the  judgment  by  striking  out 
the  order  for  specific  performance  and  provide  in  its  stead  judg¬ 
ment  against  Anna  Maud  Crampsey  for  $14,450  [this  figure  should 
be  $14,380]  and  costs  less  any  sum  which  this  plaintiff  recovers  for 
repairs  in  the  counterclaim  with  a  direction  that  the  plaintiff  have 
a  lien  against  the  interest  of  Anna  Maud  Crampsey  for  the  amount 
by  which  this  award  exceeds  that  on  the  counterclaim.  The  action 
should  be  dismissed  against  her  co-defendants  without  costs. 

The  judgment  dismissing  the  counterclaim  will  be  struck  out  and 
judgment  entered  for  the  plaintiffs  by  counterclaim  for  occupation 
rent  at  $100  per  month  for  the  period  of  occupa  tion  and  for  costs 
of  the  counterclaim  less  an  allowance  to  the  defendants  by  counter¬ 
claim  for  the  amount  expended  by  him  by  way  of  repairs.  The 
plaintiffs  by  counterclaim  are  to  be  allowed  their  costs. 

In  the  event  that  the  parties  fail  to  agree  regarding  the  amounts 
awarded  a  reference  is  directed  to  the  Master. 

The  defendants  other  than  Anna  Maud  Crampsey  will  be  allowed 
costs  of  the  appeal. 

In  this  Court  the  appellants  are  entitled  to  their  costs.  The 
costs  in  the  Court  of  Appeal  are  dealt  with  in  t  he  reasons  of 
McGillivray,  J.A.,  which  I  propose  to  adopt.  The  judgment  for 
costs  at  the  trial  should  be  against  Anna  Maud  Crampsey 
only  and  the  defendants  are  entitled  to  their  costs  on  the 
counterclaim. 

Appeal  allowed. 


•RUENNEKE  v..  BUENNEKE  (1966)  56  D.L.h 


(2d)  36‘5  (Sask.  C.A.) 


Brow'NRIDGE,  J.A.  (dissenting)  : — The  plaintiff  and  the 
defendant  are  brothers  and  for  some  years  farmed  together  in 
partnership  in  Saskatchewan.  When  the  plaintiff  left  for 
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British  Columbia,  the  parties  divided  up  the  land  and  the 
defendant  purchased  the  plaintiffs  share  of  the  machinery  for 
the  price  of  $2,150.  On  July  6,  1955,  the  defendant  signed  a 
promissory  note  in  favour  of  the  plaintiff  for  this  amount, 
together  with  interest  at  4%  per  annum.  The  note  was  pay¬ 
able  on  demand. 

On  July  5,  1956,  the  defendant  with  his  wife  and  son  were 
visiting  the  plaintiff  at  his  home  in  Creston,  British 
Columbia,  and  there  made  a  payment  by  cheque  in  the  amount 
of  $271.15.  The  defendant’s  wife,  Hazel  Buenneke,  made  the 
following  endorsement  on  the  note: 

July  5,  1956.  $276.15 
Paid  by  cheque. 

By  Leo  Buenneke 

On  August  4,  1960,  the  plaintiff  and  his  wife  called  at  the 
defendant’s  home  at  Veregin,  Saskatchewan.  The  defendant 
was  not  at  home  that  day  so  the  plaintiff  spoke  to  the 
defendant’s  wife  and  told  her  he  would  have  to  have  some 
money  on  the  note  or  he  would  have  to  hand  it  to  a  lawyer. 
She  then  paid  him  $60  and  made  the  following  endorsement 
on  the  note: 

Aug  3rd  I960. 

Paid  $60.  on  Note 
By  Leo  Buenneke 

The  next  time  the  plaintiff  saw  the  defendant  was  in  July 
of  1961.  At  that  time  the  plaintiff  told  him  that  his  wife  had 
paid  the  $60  and  then  said: 

I  asked  him  if  he  couldn’t  me  some  more  on  that  note.  There 
was  only  $60  paid  on  it  by  hi  fe  and  that  wasn’t  sufficient;  if  he 
didn’t  give  me  any  more  money  I  old  have  to  hand  it  to  the  lawyer. 
He  just  told  me  he  had  none,  that  was  all. 

And  again  in  his  evidence  the  plaintiff  testified  that  the 
defendant  said  at  that  time:  “I  have  no  more  money  for  you 
now.  I  have  none.” 

At  the  trial  of  the  action  the  defendant  relied  upon  the 
Limitation  of  Actions  Act,  R.S.S.  1953,  c.  76,  but  called  no 
evidence.  Sirois,  J.,  made  the  following  fiat : 

There  will  be  judgment  for  the  plaintiff  as  claimed  plus  the  costs 
of  the  action.  I  find  that  there  was  ratification  which  can  be 
implied  by  the  silence  of  the  defendant  in  the  course  of  the  1961 
meeting. 

In  Great  West  Farms  Ltd.  v.  Hansberger,  [1924]  1  D.L.R. 
185  at  p.  186,  this  Court  approved  the  following  statement, 
now  found  at  p.  178  of  Halsbury,  3rd  ed.,  vol.  1:  “Ratification 
must  be  evidenced  either  by  clear  adoptive  acts  or  by  acqui¬ 
escence  equivalent  thereto.” 

And  whether  the  circumstances  are  such  as  would  raise 
either  an  estoppel  or  a  ratification  is  absolutely  a  question  of 

fact:  Lord  Davev  in  Ewing  &  Co.  v.  Dominion  Bank,  [1904] 
A.C.  806  at  p.  808. 

On  the  facts  before  the  learned  trial  Judge,  he  was  justified 
in  finding  that  the  defendant  had  ratified  the  payment  of 
$60  made  by  his  wife  and  that  this  constituted  a  part  payment 
within  the  meaning  of  s.  7  of  the  Limitation  of  Actions  Act, 
1  do  not  think  any  other  reasonable  inference  can  be  drawn, 
particularly  when  the  defence  called  no  evidence:  Murray  v. 
Saskatoon,  [1952]  2  D.L.R.  499,  4  W.W.R.  (N.S.)  234. 

The  failure  of  the  respondent  to  file  a  reply  was  a  mere 
irregularity  curable,  if  necessary,  even  in  the  Court  of  Appeal: 
Rur.  Mun.  of  Carmichael  v.  Gilberg,  [1929]  1  D.L.R.  124,  23 
S.L.R.  113,  [1928]  3  W.W.R.  454;  Brieskorn  et  al.  v.  Richard¬ 
son,  [1950]  1  W.W.R.  40;  Coulthard  v.  Coulthard  (1952),  5 
W.W.R.  (N.S.)  662. 

The  appeal  must  be  dismissed  with  costs. 

Maguire,  J.A.: — This  appeal  is  from  the  judgment  at  trial 
of  Sirois,  J.,  wherein  he  held  the  appellant  liable  for  the 
unpaid  balance  on  a  promissory  note  given  by  the  appellant 
to  the  respondent  in  the  year  1955. 

The  Statute  of  Limitations  was  pleaded  as  a  defence  and 
the  question  of  liability  falls  to  be  determined  on  whether  a 
payment  of  $60  made  by  the  appellant’s  wife  on  August  3, 
1960,  is  a  part  payment  within  the  terms  of  the  statute. 
There  is  no  evidence  going  to  establish  the  appellant’s  wife 
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as  his  agent  for  the  purpose  of  payment  or  acknowledgment 
of  this  liability.  The  appellant  was  not  present  when  the  pay¬ 
ment  was  made  and  the  only  evidence  as  to  his  knowledge 
thereof  is  that  of  the  respondent,  who,  approximately  one 
year  later,  made  a  further  demand  for  payment  and  informed 
the  appellant  that  appellant’s  wife  had  paid  $60  the  previous 
year.  The  appellant  made  no  comment  in  respect  to  his  wife’s 
act  and  on  the  demand  for  payment,  in  the  respondent’s 
words,  “He  just  told  me  he  had  none,  that  was  all.” 

The  learned  trial  Judge,  on  these  facts,  found  that  the 
appellant  had  ratified  his  wife’s  act,  which  ratification  could 
be  implied  from  the  silence  of  the  appellant  at  the  time. 

Counsel  for  the  appellant  argued  that  an  existing  agency 
must  be  found  and  established  before  ratification  can  be 
considered.  This  is  incorrect.  Where  an  act  is  done  by  a  person 
not  assuming  to  act  on  his  own  behalf,  but  for  another,  though 
without  his  precedent  authority  or  knowledge,  which  is 
subsequently  ratified  by  that  other  person, .the  relation  of  prin¬ 
cipal  and  agent  is  constituted  retrospectively:  Great  West 
Farms  Ltd.  v.  Hansberger,  [1924]  1  D.L.R.  185;  1  Hals.,  3rd 
ed.,  p.  173. 

I  cannot  agree  with  the  learned  trial  Judge  that  ratification 
of  the  act  of  the  appellant’s  wife  may  be  implied  from  the 
mere  silence  of  the  appellant.  Silence  may  be  found  to  be 
ratification  of  the  acts  of  an  agent  beyond  his  authority  and 
probably  in  some  other  circumstances,  but  an  act  of  a  person, 
whether  positive  or  negative,  to  establish  ratification  of  a 
prior  unauthorized  act,  must  be  clear  and  unequivocal  in 
its  character.  Mere  silence  under  the  circumstances  existing 
here,  there  being  no  duty  on  the  appellant  to  speak,  is  not  of 
that  character. 

Counsel  argued  that  ratification  could  be  found  in  the 
appellant’s  reply  to  the  request  for  payment.  The  request  and 
reply  as  first  given  in  evidence  by  the  respondent  were: 

I  asked  him  if  he  couldn’t  pay  me  some  more  on  that  note. 

He  just  told  me  he  had  none,  that  was  all. 

No  ratification  can  be  implied  from  this.  Later,  while  still 
under  direct  examination,  he  was  asked  the  same  question 
and  then  gave  the  request  and  reply  as  follows : 

I  asked  him  for  some  more  money  and  I  told  him  that  his  wife  had 
paid  $60.00  on  this  note  previous,  the  year  before. 

I  have  no  more  money  for  you  now. 

I  think  it  apparent  that  the  respondent  was  giving  the 
substance  only  of  the  conversation,  but  assuming  this  latter 
to  be  the  actual  reply  made  and  thus  that  the  appellant  used 
the  words  “no  more  money”,  can  ratification  be  properly 
implied  or  inferred  thei'efrom?  I  think  this  to  be  a  quite 
natural  reply  to  the  form  of  the  demand  itself,  and  this 
particularly  so,  when,  as  here,  a  prior  payment  had  been 
made  by  the  appellant.  Even  when  the  words  are  considered 
in  conjunction  with  the  statement  that  appellant’s  wife  had 
made  a  payment  the  year  previous,  they  fall  far  short  of  being 
clear  and  unequivocal  in  character,  and  thus  fail  to  prove 
ratification. 

Counsel  for  the  respondent  argued,  (1)  that  the  appellant, 
by  his  conduct,  acknowledged  the  debt,  and  (2)  that  time 
under  the  Statute  of  Limitations  does  not  commence  to  run 
until  demand  for  payment  had  been  made.  The  answer  to  this 
first  argument  is  that  there  was  no  written  acknowledgment 
and  as  to  the  second,  time  commences  to  run  from  the  date  of 
such  a  demand  note:  Royal  Bank  v.  Divigans,  [1933]  3  D.L.R. 
178,  [1933]  1  W.W.R.  672;  Imperial  Bank  of  Canada  v. 
Simpson,  [1927]  3  W.W.R.  500. 
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The  appeal  is  allowed  with  costs  to  the  appellant  through¬ 
out.  '  .  .t  ; 

Hall,  J.A. : — The  respondent  did  not  file  a  reply  to  the 
appellant’s  statement  of  defence  wherein  the  appellant  pleaded 
the  Limitations  of  Actions  Act,  R.S.S.  1953,  c.  76,  as  a  bar  to 
the  respondent’s  recovery  on  the  note.  Before  the  respondent 
could  rely  upon  acknowledgement  or  ratification  to  take  the 
case  out  of  the  statute,  it  was  necessary  for  him  to  so  plead 
by  way  of  reply.  See  Rur.  Mun.  of  Carmichael  v.  Gilberg, 
[1929]  1  D.L.R.  124,  23  S.L.R.  113,  [1928]  3  W.W.R.  454. 
In  the  absence  of  such  plea  the  evidence  purporting  to  estab¬ 
lish  ratification  should  not  have  been  considered.  In  any  event 
I  would  agree  with  my  brother  Maguire  that  such  evidence 
falls  short  of  the  proof  of  ratification. 

I  would  allow  the  appeal  with  costs. 

Appeal  allowed. 


VERSCHURES  CREAMERIES.  LIMITED  v.  HULL  AND  NETHERLANDS 

STEAMSHIP  COMPANY.  Court  of  Appeal.  [l92l]  2  K . B .  608. 

On  March  23,  1917,  the  defendants,,  who  were  carriers 

and  forwarding  agents ,  accepted  from  the  plaintiffs  in 
Rotterdam  certain  cases  and  boxes  of  margarine  to  be  carried 
to  Hull  and  to  be  forwarded  fr  m  thence  as  the  plaintiffs 
should  direct.  The  goods  had  n  originally  consigned  part¬ 

ly  to  one  R„  Beilin  in  Manchester  and  partly  to  one  S. 

Beilin  in  Liverpool;  but  on  or  before  their  arrival  at  Hull 
the  plaintiffs  directed  the  defendants  not  to  deliver  them 
to  R,  Beilin  or  S,  Beilin,  but  to  deliver  some  of  them  — 
namely,  30  cases  and  50  boxes — to  one  Schneiderman  of  Man¬ 
chester.  The  defendants  acknowledged  and  accepted  the 
direction,  but  notwithstanding  this  these  goods  were  in 
fact  delivered  to  R.  Beilin  in  Manchester.  A  further  par¬ 
cel  of  30  boxes  was  also  delivered  to  the  said  R.  Beilin 
without  instructions  from  the  plaintiffs. 

On  April  25,  1917,  the  plaintiffs  having  heard  of  the 

misdelivery  wrote  to  the  defendants:  ’"We  had  good  reasons 
for  not  wishing  these  goods  to  come  into  the  possession  of 
Mr.  Beilin.  We  have  accordingly  Invoiced  the  goods  that  Mr, 
Beilin  received,  but  we  hereby  advise  you  that  we  must  look  _ 
to  you  to  indemnify  us  should  we  fall  to  obtain  pavment 
from  Mr.  Beilin  for  the  goods  delivered  to  him  contrary  to 
our  instructions.”  The  plaintiffs  then  brought  an  action 
against  Beilin,  and  on  June  28,  1917,  they  wrote  to  the 

defendants:  "We  have  instituted  proceedings  against  Mr. 

Boilin  for  the  amount  due  to  us.  „  .  which  however  does  not 

relieve  you  of  your  responsibility  to  us  in  respect  of  our 
claim  until  wo  have  secured  payment  for  the  moneys  due  to 
us.  We  shall,  however,  keep  you  informed  as  to  the  course 
of  the  proceedings  we  have  instituted  against  Mr.  Beilin.” 

On  A.p  r  i  1  9  the  plaintiffs  wrote  to  inform  the  defendants 
that  they  had  got  Judgment  against  Beilin  "for  the  moneys 
owing  to  us  in  respect  of  murgarine  supplied  to  him”;  but 
that  they  had  failed  to  obtain  pavment  and  had  instituted 
bankruptcy  proceedings  against  nun. 

The  plaintiffs  then  brought  the  present  action  against 
the  defendants  for  negligence  and  breach  of  duty  as  carriers 
or  forwarding  agents.  The  defendants  pleaded  that  after 
the  delivery  to  Beilin  and  with  knowledge  thereof  the 
plaintiffs  elected  to  invoice  all  the  goods  mentioned  in 
sta’  ('merit  of  claim  to  Beilin  and  to  debit  him  there¬ 
with  d  subsequently  to  sue  him  in  the  King’s  Bench  Divi- 
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9  ion  for  the  price  thereof,  and  that  they  obtained  Judgment 
against  him  on  January  18,  1918,  and  afterwards  instituted 

bankruptcy  proceedings  against  him  in  respect  of  the  Judg¬ 
ment  debt.  The  defendants  contended  that  the  plaintiffs 
were  concluded  by  this  election  and  precluded  from  bring¬ 
ing  the  present  action. 

Bailhache  J.  acceded  to  this  contention  and  gave  Judg¬ 
ment  for  the  defendants. 

The  plaintiffs  appealed. 

SCRUTTON  L.J.  .  .  .  Certain  goods  were  delivered  to 
a  wrong  consignee.  The  owners  of  the  goods  might  have  sued 
for  conversion.  They  did  not  do  this.  They  "assumpsit 
bring  and,  godlike,  waive  the  tort."  They  did  not  sue  for 

the  value  of  the  goods;  they  sued  for  the  contract  price  al¬ 
leging  a  contract  to  sell  and  a  right  delivery  under  it,  and 
they  recovered  Judgment  on  that  basis.  Now  they  propose  to 
turn  round  and  sue  their  agents  on  the  basis  of  a  misdelivery; 
and  Mr.  Schiller  argues  that  they  can  do  this.  It  is  not  easy 
to  see  why  this  act  of  the  owners  should  enure  to  the  benefit 
of  the  agents,  who  were  no  parties  to  the  action  for  goods  sold 
and  delivered,  and  who  have  in  no  way  altered  their  position 
in  consequence  of  any  election  involved  in  bringing  that 
action,  but  the  principle  is  well  established.  A  plaintiff 
is  not  permitted  to  "approbate  and  reprobate".  The  phrase  is 
apparently  borrowed  from  the  Scotch  law,  where  it  is  used  to 
express  the  principle  embodied  in  our  doctrine  of  election — 
namely,  that  no  party  can  accept  the  reject  the  same  instru¬ 
ment.  The  doctrine  of  election  is  not  however  confined  to 
instruments,  A  person  cannot  say  at  one  time  that  a  trans¬ 
action  is  valid  and  thereby  obtain  some  advantage,  to  which  he 
could  only  be  entitled  on  the  footing  that  it  is  valid,  and 
then  turn  round  and  say  it  is  void  for  the  purpose  of  securing 
some  other  advantage.  That  is  to  approbate  and  reprobate  the 
t  ransact ion. 

ATKIN  L.J.  .  .  .  Forwarding  agents  were  instructed 

to  deliver  goods  to  one  consignee.  They  delivered  the  goods 
to  another.  That  person  had  been  in  contractual  relation 
with  the  owners  of  the  goods;  he  had  been  their  buying  agent; 
he  was  the  only  person  to  whom  they  sent  their  goods  in  Man¬ 
chester  or  Liverpool,  and  there  was  a  course  of  dealing  by 
which  the  goods  were  delivered  to  him  at  a  particular  price, 
When  these  goods  came  to  his  hands,  as  other  goods  had  come, 
he  treated  them  as  having  come  in  the  ordinary  course  of  deal¬ 
ing,  and  he  sold  them  to  his  customers.  The  owners  treated 
the  goods  as  having  rightly  come  to  his  hands;  they  sued  him 
for  the  price  of  them,  recovered  judgment  against  him,  and 
made  him  a  bankrupt.  Thereby  thev  affirmed  and  ratified  the 
act  of  the  forwarding  agents.  Having  done  that,  they  cannot 
afterwards  sue  the  agents  as  having  acted  in  breach  of  their 
mandate.  Their  attempted  reservation  of  rights  against  the 
agents  was  ineffective.  They  were  renouncing  by  their  act 
the  rights  they  were  professing  to  reserve.  I  agree  there¬ 
fore  that  the  appeal  must  be  dismissed. 


[The  opinion  of  Bankes  L.J. 


Appeal  dismissed, 
to  the  same  effect  is 


tl,Z. 


omitted. J 
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U  .  1TED  AUSTRALIA,  LIMITED  v.  BARCLAYS  BANK,  LIMITED.  House 

of  Lords,  [.19413  A.C,  1, 

In  November,  1934,  certain  debtors  of  United  Aus¬ 
tralia  Ltd.  (hereinafter  called  "the  appellants")  sent  to 
them  a  crossed  cheque  for  1900  _1 .  ,  payable  to  their  order. 

On  November  12  that  cheque,  purporting  to  have  been  indorsed 
in  the  name  of  the  appellants  by  one  A0  H .  Emons,  their 
secretary,  in  favour  of  the  M.  F,  G,  Trust,  Ltd,  (hereinafter 
called  "M.F.G.") ,  was  presented  at  a  branch  of  the  respondent 
bank,  for  payment  into  the  account  of  M.F.G.,  at  that  branch, 
and  the  amount  thereof  was  shortly  afterwards  collected,  re¬ 
ceived,  and  paid  by  the  respondents. 

On  May  13,  1935,  the  appellants,  who  alleged  that 

Emons  had  indorsed  the  cheque  without  their  authority,  issued 
a  writ  against  M.F.G.,  claiming  1900  as  money  lent  by  the 

appellants  to  M.F,G,  or  as  money  had  and  received  to  the 
appellants'  use.  The  appellants  obtained  an  interlocutory 
Judgment,  but  this  was  afterwards  set  aside,  and  the  action 
never  came  to  final  trial.  M.F.G.  afterwards  sent  into 
liquidation,  and  on  December  10,  1935,  the  appellants  put  in 

a  proof  in  the  liquidation  for  money  lent,  but  the  proof  had 
not  yet  been  admitted. 

On  November  8,  1937,  tie  appellants  brought  the  present 

action  against  the  respondent.  claiming  1900  _1.  as  damages 
for  conversion  of  the  cheque,  or,  alternatively,  for  negli¬ 
gence,  thus  setting  up  as  against  the  respondents  that  the 
dealings  of  Emons,  M.F.G. ,  and  the  respondents,  had  been 
tortious.  On  May  25,  1938,  Goddard  J.,  considering  him¬ 

self  bound  by  the  decision  in  Vorschures  Creameries,  Ltd, 

v •  Hull  and  Netherlands _ Steamship  Co.  Ltd .  held,  in  effect, 

that  the  appellants,  having  made  a  claim  for  breach  of  con¬ 
tract  only  in  their  action  in  1935  against  M.F.G.,  and  a 
similar  claim  in  their  proof  in  the  subsequent  liquidation, 
had  waived  their  right  to  claim  in  tort,  and  consequently, 
even  if  Emons  had  acted  without  their  authority,  they  could 
not  succeed  in  the  action.  Accordingly,  he  gave  Judgment 
for  the  present  respondents. 

On  appeal,  the  Court  of  Appeal  (Scott,  Clauson  and  du 
Parcq  L.JJ.)  held  that  the  present  appellants,  by  bringing 
the  first  action  for  breach  of  contract  only,  had  elected 
to  waive  their  right  to  bring  the  second  action  for  tort, 
notwithstanding  that  the  first  action  had  not  proceeded  to 
Judgment,  and  that  the  present  respondents  in  the  second 
action  had  not  been  made  defendants  in  the  first  action. 
United  Australia  Ltd,  appealed. 

LORD  ATKIN  ...  My  Lords,  we  are  thus  compelled  to 
consider  the  law  relating  to  waiver  of  tort:  and  two  ques¬ 
tions  arise:  (1.)  Did  the  plaintiffs  waive  the  conversion  by 
M.F.G.  Trust  Ltd.  by  suing  them  and  proving  in  their  liqui¬ 
dation  for  money  lent  or  money  had  and  received?  (2.)  If 
they  did  waive  conversion  by  the  M.F.G.  Trust  Ltd.,  was 
that  a  waiver  by  them  of  the  conversion  by  the  defendant 
bank? 


I  do  not  propose  to  discuss  at  any  length  the  history 
of  the  claim  in  indebitatus  assumpsit,  and  the  cases  through 
which  that  history  has  been  traced.  Very  much  learning 
has  been  devoted  to  this  subject,  and  lawyers  are  Indebted 
Professor  Ames,  Sir  William  Holdsworth,  and  Professor 
"Winfield  for  the  light  they  have  thrown  upon  the  subject 

.1  known  works:  and  I  should  not  like  to  omit  the  work 
R.  M.  Jackson  on  "The  History  of  Quasi -Contract  in 
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English  Law' ,  published  In  1936  In  the  Cambridge  Studies  in 
English  Legal  History  f  from  which  1  have  derived  assistance. 
There  is  also  what  I  hope  I  may  respectfully  call  a  valu¬ 
able  contribution  to  the  discussion  in  the  articles  recent¬ 
ly  published  by  my  noble  and  learned  friend  Lord  'Wright  on 
Sinclair  v.  Brougham,  [1914J  A.C.  398,  and  a  review  of  the 
American  Restatement  of  the  Law  of  Restitution  at  pp.  1 
to  65  of  Legal  Essays  and  Addresses  published  in  1939.  I 
have  myself  consulted  moat  of  the  cases  referred  to  in 
those  works  with  the  exception  of  t.he  cases  from  the  Year 
Books  which  I  have  accepted  from  the  authors. 

The  story  starts  with  the  action  of  debt  which  was 
not  necessarily  based  upon  the  existence  of  a  contract,  for 
it  covered  claims  to  recover  sums  due  for  customary  dues, 
penalties  for  breaches  of  by-laws,  and  the  like.  The  action 
of  debt  had  its  drawbacks,  the  chief  being  that  the  defen¬ 
dant  could  wage  his  law.  There  followed  the  application  of 
the  action  on  the  case  of  assumpsit  to  debt.  "The  defen¬ 
dant  being  indebted  then  promised."  At  first  there  must  be 
an  express  promise;  then  the  Courts  implied  a  promise  from 
an  executory  contract:  Slade" s  case  (1602),  4  Coke,  92(b). 
Slade's  case  was  not  a  claim  in  i nd eb i t a t us  -as s ump s i t ,  but 
the  principle  was  applied,  and  it  became  unnecessary  to 
prove  an  express  promise  in  those  cases.  Then  the  action 
was  allowed  in  respect  of  cases  where  there  was  no  con¬ 
tract,  executory  or  otherwise,  as  in  the  cases  where  debt 
would  have  lain  for  customary  fees  and  the  like;  and  by  a 
final  and  somewhat  forced  application  to  cases  where  the 
defendant  had  received  money  of  the  plaintiff  to  which  he 

was  not  entitled.  These  included  cases  where  the  plaintiff 
had  intentionally  paid  money  to  the  defendant,  e.g.,  claims 
for  money  paid  on  a  consideration  that  wholly  failed  and 
money  paid  under  a  mistake:  cases  where  the  plaintiff  had 
been  deceived  into  paying  money,  cases  where  money  had  been 
extorted  from  the  plaintiff  by  threats  <  r  duress  of  goods. 

They  also  included  cases  where  money  had  not  been  paid  by 
the  plaintiff  at  all  but  had  been  received  from  third  per¬ 
sons,  as  where  the  defendant  had  received  fees  under  colour 
of  holding  an  office  which  in  fact  was  held  by  the  plaintiff: 
and  finally  cases  like  the  present  where  the  defendant  had 
been  wrongfully  in  possession  of  th  plaintiff's  goods,  had 
sold  them  and  was  In  possession  of  the  proceeds.  Now  to 
find  a  basis  for  the  actions  in  any  actual  contract  whether 
express  or  to  be  implied  from  the  conduct  of  the  parties  was 
in  many  of  the  instances  given  obviously  impossible.  The 
cheat  or  the  blackmailer  does  not  promise  to  repay  to  the 
person  he  has  wronged  the  money  which  he  has  unlawfully  taken: 
nor  does  the  thief  promise  to  repay  the  owner  of  the  goods 
stolen  the  money  which  he  has  gained  from  selling  the  goods. 
Nevertheless,  if  a  man  so  wronged  was  to  recover  the  money 
in  the  hands  of  the  wrongdoer,  and  it  was  obviously  just 
that  he  should  be  able  to  do  so,  it  was  necessary  to  create 
a  fictitious  contract:  for  there  was  no  action  possible  other 
than  debt  or  assumpsit  on  the  one  side  and  action  for  damages 
for  tort  on  the  other.  The  action  of  indebitatus  as; empsit 
for  money  had  and  received  to  the  use  of  the  plaintiff  in 
the  cases  I  have  enumerated  was  therefore  supported  by  the 
imputation  by  the  Court  to  the  defendant  of  a  promise  to  re¬ 
pay,  The  fiction  was  so  obvious  that  in  some  cases  the  Judge 
created  a  fanciful  relation  between  the  plaintiff  and  the 
defendant.  Thus  in  cases  where  the  defendant  had  wrongly 
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sold  the  plaintiff's  goods  and  received  the  proceeds  it  was 
suggested  in  some  cases,  not  in  all,  that  the  plaintiff 
chose  to  treat  the  wrongdoer  as  having  sold  the  goods  as 
his  agent  and  so  being  under  an  implied  contract  to  his  prin¬ 
cipal  to  repay.  Even  here  in  the  relatively  more  recent 
cases  where  this  explanation  is  given  by  Grose  J„  in  K i ng  v, 
£eith  (1787),  2  Term.  Rep.  141,  145,  and  v»  Keat  lnK 

(1834),  1  Ding.  N.C.  108,  215  by  Park  J.  In  delivering  the 

opinion  of  the  Judges  in  the  House  of  lords  the  wrongdoer 
had  in  fact  in  both  cases  purported  to  sell  the  goods  as  the 
agent  of  his  principal.  But  the  fiction  is  too  transparent. 

The  alleged  contract  by  the  blackmailer  and  the  robber  never 
was  made  and  never  could  be  made.  The  law,  in  order  to  do 
Justice,  Imputed  to  the  wrongdoer  a  promise  which  alone  as 
forms  of  acudu  then  exististed  could  give  the  injured  per¬ 
son  a  reasonable  remedy.  But  while  it  was  Just  that  the 
plaintiff  in  such  cases  should  be  able  to  recover  the  money 
in  the  possession  of  the  other  party,  he  was  not  bound  to 
exercise  this  remedy;  In  cases  where  the  money  had  been  re¬ 
ceived  ns  the  result  of  a  wrong  he  ati  1  1  'had  the  remedy  of 
claiming  damages  tor  tort  in  action  for  trespass,  deceit, 
trover,  and  the  like.  But  he  obviously  could  not  compel 
the  wrongdoer  to  recoup  him  his  losses  twice  over.  Hence 
he  was  restricted  to  one  of  the  two  remedies;  and  herein  as 
I  think  arose  the  doctrine  of  "waiver  of  the  tort".  Having 
recovered  in  contract  it  is  plain  that  the  plaintiff  cannot 
go  on  to  recover  in  tort.  Tra;  it  in  rem  Judlcatem.  The 
doctrine  has  thus  alternatively  en  said  to  be  based  on 
election:  i.e.  election  between  two  remedies  and  the  stage 
at  which  this  election  takes  place  was  the  subject  of  dis¬ 
cussion  in  the  argument  in  the  present  case.  I  will  treat 
of  election  later.  But  at  present  1  wish  to  deal  with  the 
waiver  of  the  tort  which  is  said  to  arice  whenever'  the  in¬ 
jured  person  sues  in  contract  for  money  received.  If  the 
plaintiff  in  truth  treats  the  wrongdoer  as  having  acted  as 
his  agent,  overlooks  the  wrong,  and  by  consent  of  both  par¬ 
ties  is  content  to  receive  the  proceeds  this  will  be  a  true 
waiver.  It  will  arise  necessarily  where  the  plalntilf  rati¬ 
fies  in  the  true  sense  an  unauthorized  act  of  an  agent:  in 
that  case  the  lack  of  authority  disappears,  and  the  correct 
view  is  not  that  the  tort  is  waived,  but  by  retroaction  of 
the  ratification  has  never  existed.  But  in  the  ordinary  case 
the  plaintiff  has  never  the  slightest  intention  of  waiving, 
excusing  or  in  any  kind  of  way  palliating  the  tort.  If  I 
find  that  a  thief  has  stolen  my  securities  and  is  in  posses¬ 
sion  of  the  proceeds,  when  I  sue  him  for  them  I  am  not  ex¬ 
cusing  him.  I  am  protesting  violently  that  he  is  a  thief 
and  because  of  his  theft  I  am  suing  him:  indeed  he  may  be  in 
prison  upon  my  prosecution.  Similarly  with  the  blackmailer: 
in  such  a  case  I  do  not  understand  what  can  be  said  to  be 

waived.  The  man  has  my  money  which  I  have  not  delivered  to 

him  with  any  real  intention  of  passing  to  him  the  property. 

I  sue  him  because  he  has  the  actual  property  taken;  and  I 
suggest  that  it  can  make  no  difference  if  he  extorted  a 
chattel  which  he  afterwards  sold.  I  protest  that  a  man  can¬ 
not  waive  a  wrong  unless  he  either  has  a  real  intention  to 
waive  it,  or  can  fairly  have  imputed  to  him  such  an  inten¬ 
tion,  and  in  the  cases  which  we  have  been  considering  there 

can  be  no  such  intention  either  actual  or  imputed.  These 
fantastic  resemblances  of  contracts  invented  in  order  to 
meet  requirements  of  the  law  as  to  terms  of  action  which 
have  now  disappeared  should  not  in  these  days  be  allowed  to 
affect  actual  rights.  When  these  ghosts  of  the  past  stand 
in  the  path  of  Justice  clanking  their  mediaeval  chains  the 

course  for  the  Judge  is  to  pass  through  them  undeterred. 
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Concurrently  with  the  decisions  as  to  waiver  of  tort 
there  is  to  be  found  a  supposed  application  of  election;  and 
the  allegation  is  sometimes  to  be  found  that  the  plaintiff 
elected  to  waive  the  tort.  It  seems  to  me  that  in  this  res¬ 
pect  it  is  essential  to  bear  in  mind  the  distinction  between 
choosing  one  of  two  alternative  remedies,  and  choosing  one  of 
two  inconsistent  rights,,  As  far  as  remedies  were  concerned, 
from  the  oldest  time  the  only  restriction  was  on  the  choice 
between  real  and  personal  actions,  If  you  chose  the  one  you 
could  not  claim  on  the  other.  Real  actions  have  long  dis¬ 
appeared:  and,  subject  to  the  difficulty  of  including  two 
causes  of  action  in  one  writ  which  has  also  now  disappeared, 
there  has  not  been  and  there  certainly  is  not  now  any  com¬ 
pulsion  to  choose  between  alternative  remedies.  You  may  put 
them  in  the  same  writ:  or  you  may  put  one  in  first,  and  then 
amend  and  add  or  substitute  another,  I  will  cite  one  author¬ 
ity  which  has  to  deal  with  the  question  whether  a  claim  for 
injury  to  a  passenger  was  founded  on  contract  or  tort  for 
the  purposes  of  the  County  Courts  Act,  "At  the  present  time 
a  plaintiff  may  frame  his  claim  in  either  way,  but  he  is  not 
bound  by  the  pleadings,  and  if  he  puts  his  claim  on  one 
ground  and  proves  it  on  another  he  is  not  now  embarrassed  by 
any  rules  as  to  departure"  per  Lord  Esher  in  Kel ly  v.  Me t  ro- 
politan  Ry  .  Co,,  [1895]  1  Q.B.  944,  946. 

On  the  other  hand,  if  a  man  is  entitled  to  one  of 
two  inconsistent  rights  it  is  fitting  that  when  with  full 
knowledge  he  has  done  an  inequivocal  act  showing  that  he 
has  chosen  the  one  he  cannot  afterwards  pursue  the  other, 
which  after  the  first  choice  is  by  reason  of  the  inconsis¬ 
tency  no  longer  his  to  choose.  Instances  are  the  right  of 
a  principal  dealing  with  an  agent  for  an  undisclosed  princi¬ 
pal  to  choose  the  liability  of  the  agent  or  the  principal: 
the  right  of  a  landlord  where  forfeiture  of  a  lease  has  been 
committed  to  exact  the  forfeiture  or  to  treat  the  former 
tenant  as  s  i.  i  1 1  tenant  and  the  like.  To  those  cases  the 
statement  of  Lord  Blackburn  in  Scarf  v.  J  a  rd 1 n  e  (  1882),  7 
App.  Cas.  345,  360,  applies  "where  a  man  has  an  option  to 
choose  one  or  other  of  two  inconsistent  things  when  once 
he  has  made  his  election  it  cannot  be  retracted."  In  a 
later  passage  Lord  Blackburn  speaks  of  a  man  choosing  be¬ 
tween  two  remedies;  but  it  is  plain  that  he  is  speaking  of 
remedies  in  respect  of  the  inconsistent  things  as  stated 
above.  The  case  was  one  where  the  plaintiff  had  a  right 
of  recourse  against  two  former  partners,  or  against  two 
new  partners:  but  obviously  not  against  both.  Lord  Black¬ 
burn  quotes  L)  u  in  p  o  r  *  s  case  (1601),  4  Co,  Rep.  119(b),  which 

was  a  plain  case  of  inconsistent  rights,  the  question  of 

waiver  of  a  forfeiture.  I  therefore  think  that  on  a  question 
of  alternative  remedies  no  question  of  election  arises  until 
one  or  other  claim  has  been  brought  to  judgment.  Up  to  that 
stage  the  plaintiff  may  pursue  both  remedies  together,  or  pur¬ 
suing  one  may  amend  and  pursue  the  other;  but  he  can  take 

judgment  only  for  the  one,  and  his  cause  of  action  on  both 
will  then  be  merged  in  the  one.  This  seems  to  me  to  be  the 
decision  of  both  Lord  Russell  of  Killowen  C.J,  and  of  Vaughan 
Williams  L.J.  in  Rice  v .  Reed ,  [1900 ]  1  Q.B.  54:  and  I  cannot 
agree  with  the  dictum  of  A.  L„  Smith  L.J.  that  to  bring  an 
action  for  money  had  and  received  waives  the  tort.  He  founded 
himself  upon  words  used  by  Bovill  C.J.  in  Smith  v.  Baker ,  L.R. 

8  C.P.  350,  355.  The  dictum  was  unnecessary,  for  in  that 

case  the  plaintiff  had  obtained  an  order  from  the  Court  of 
Bankruptcy  to  hand  over  the  proceeds  of  a  conversion  and  had 
been  paid  the  money.  The  dictum  of  Bovill  C.J.  is  in  my 
opinion  incorrect. 
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I n  the  present  case,  therefore,  I  find  that  the 
p .lint  If  fs  were  at  no  stage  in  the  proceedings  they  took 
against  M.F.G,  Trust  oalled  to  make  an  election,  and,  if  it 
were  necessary  so  to  hold,  in  fact  made  no  election,  to  claim 
in  contract  and  not  to  claim  in  torts  and  the  foundation  of 
the  defendant's  defence  disappears.  But  I  think  it  necessary 
to  add  that  even  if  the  tort  had  been  waived,  or  the  t  ’aintiff 
had  made  any  final  election  against  M,F,G,  Trust  Ltd,,  I  fail 
to  see  why  that  should  have  any  effect  upon  their  olaims  agatnat 
the  bank.  If  a  thief  steals  the  plaintiff’s  goods  worth  500 
_1.  and  sells  them  to  a  receiver  for  5  0  .  who  sells  them  to 

a  fourth  party  for  400  lt(  if  I  find  the  thief  and  he  hands 
over  to  me  the  50  or  I  sue  him  for  it  and  reoover  Judgment 

I  can  no  longer  sue  him  for  damages  for  the  value  of  the 
goods,  but  why  should  that  preclude  me  from  suing  the  two  re¬ 
ceivers  for  damages,  I  shall  not  be  misunderstood  as  imputing 
dishonesty  in  this  case  but  the  instance  Illustrates  the  point, 

I  can  see  no  Justice  in  the  contention;  and  1  know  of  no 
authority  in  support  of  it.  The  case  of  Verschures  Creameries 
Ltd,  v,  Hull  and  Netherlands  Steamship  Co,  Ltd,,  upon  which 
both  the  Courts  below  founded  their  decision  has  with  great 
respect  very  little  bearing  on  the  matter,  A  firm  of  carriers 
being  authorized  by  the  plaintiffs  to  carry  goods  to  A  delivered 
them  to  B.  The  plaintiffs  invoice  the  goods  to  B,  sued  him 
for  the  price,  recovered  Judgment  and  took  bankruptcy  proceed¬ 
ings  against  him.  They  afterwards  sued  the  carriers  for  mis¬ 
delivery.  It  was  the  plainest  case  of  ratification  of  an  act 
done  by  the  carriers  purporting  deliver  on  behalf  of  the 

plaintiffs;  and  as  such  there  could  bo  no  complaint  against 
the  carriers  for  breach  of  authority.  There  are  statements 
made  in  some  of  the  Judgments  on  "approbating  and  reprobating"; 
but  these  words  have  had  their  proper  meaning  attributed  to 
them  in  the  Judgment  of  my  noble  and  learned  friend  Viscount 
Maugham  in  LI saenden  v.  C „ A , V ,  Bosch,  Ltd.,  ^1040]  A.C,  412, 

417,  and  will  probably  now  become  unfashionable. 

I  think  that  authority  for  the  opposite  view  is  to 
be  found  both  in  Rice  va  R_ee_d,  1  Qu  U ,  54,  and  in  Hunter 

v,  Prlnsep.  10  East  378,  In  that  case  the  charterer  had 
loaded  a  cargo  of  wood  at  Honduras  for  London,  freight  to  be 
paid  on  delivery  in  London,  The  ship  had  an  adventurous  voy— 
ge,  for,  having  been  captured  and  recaptured,  she  was  wrecked 
at  St,  Kitts,  There  the  captain  without  authority  obtained 
an  order  from  the  Vice-Admiralty  Court  for  sale  of  the  cargo; 
and  the  proceeds  of  sale  were  remitted  to  the  shipowners.  On 
being  sued  by  the  charterers  for  money  had  and  received  they 
set  up  a  cross  claim  for  freight  pro  rata  itineris.  It  U>as 
contended  by  the  shipowners  that  by  suing  for  money  had  and  re¬ 
ceived  the  plaintiffs  had  adopted  and  confirmed  the  act  of  the 
master  and  had  acquiesced  therefore  in  preventing  further  aon  — 
veyance  and  the  earning  of  the  full  freight.  But  Lord  Ellen- 
borough  held  that  "the  fallacy  of  the  argument  on  the  part  of 
the  defendants  appears  to  us  to  consist  In  attributing  more 

effect  to  the  mere  form  of  this  action  than  really  belongs 
to  it.  In  bringing  an  action  for  money  had  and  received, 
instead  of  trover,  the  plaintiff  does  no  mope  than  waive 
any  complaint,  with  a  view  to  damages  of  the  tortious  act 
by  which  the  goods  were  converted  into  money;  and  takes  to 
t^e  neat  proceeds  of  the  sale  as  the  'value  of  the  goods," 

He  decided  therefore,  that  the  shipowners  were  not  ex¬ 
cused  for  their  failure  to  deliver  the  goods  and  were  not 
entitled  to.  the  freight  claimed.  This  decision  which 
applies  to>  the  case  of  the  party  from  whom  money  had  and 
received  was  claimed  and  whose  tort  was  on  the  hypothesis 
waived,  seams  capable  of  application  a  fortiori  to  an  in¬ 
dependent  wrongdoer. 
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I'  ttkink,  therefore,  that  the  defence  of  the  bank 
falls  om  alill  grounds,  I  notice,  however,  that  the  Judgment 
of  the  Gouirtj  of  Appeal  gives  to  the  members  the  comforting 
re f  1  ec hilon  that  they  have  arrived  at  a  decision  which  Is  not 
only  rligh.t  In.  law  but  la  Just  In  fact,  I  see  no  hind  of 
injustice  In  the  present  result  which  enables  the  plaintiffs 
to  recover  a  sum  of  money  which,  but  for  the  want  of  or¬ 
dinary  car.e  on  the  part  of  the  bank  officials,  they  would 
probably  newer  have  lost,  I  think  that  the  appeal  should 
be  allowed^,  the  Judgment  of  Goddard  J,  set  aside  and  Judg¬ 
ment  entaned  for  the  plaintiffs  with  costs  here  and  below 
for  190Q  _L.  together  with  such  interest,  if  any,  that  the 
House  shaltl;  decide  to  give  them. 


Appeal  alio.,  ed. 


[ Tha  seasons  of  Lords  Simon,  Romer,  and  Porter 
ara,  omitted*,  lipard  Thankerton  concurred,  J 


1*1 


FORMAN  AND.  CQW  v,  THE  SHIP  ” L I  DDES  DALE ” ,  Privy  Council, 

[1.900]  A.C.,  1.90, 

The  defendants'*  ship  having  been  injured  by 
stranding,  the  defendants  authorized  their  agent,  the  cap¬ 
tain  of  the  vessel  to  have  repairs  made  to  the  damage 
caused  by  the  stranding.  Express  orders  were  given  to  do 
nothing  beyond  repairing  the  stranding  damage.  The  defen¬ 
dants*  agent  went  beyond  their  instructions  and  repairs 
wpre  made  caused  by  deterioration  only.  The  plaintiffs 
sued  to  recover  for  the  work  done, 

LORD  HOBHOUSE,  (After  holding  that  the  agent  had 
no  authority  from  the  defendant).  Then  the  plaintiffs  re¬ 
ly  on  the  fact  that  the  defendant  took  the  ship  and  sold 
it;  this  being  as  they  contend  an  acquiescence  by  the  de¬ 
fendant,  and  a  ratification  oi  all  that  the  plaintiffs  had 
done.  The  mere  fact  that  the  defendant  took  the  ship  which 
was  his  own  property  and  made  the  best  he  could  of  it,  can¬ 
not  give  the  plaintiffs  any  additional  right.  It  is  not 
like  the  acceptance  of  goods  which  were  not  previously  the 
property  of  the  acceptor,  ,  , 


WALTER  v,  JAMES.  Exchequer,  1871.  L.R.  6  Ex.  J24„ 

Action  on  an  attorney’s  bill,  amount. ing  to  £63. 17s, 3d. 
The  defendant  paid  into  court  £3.I7s.3d,,  and  to  the  residue 
pleaded  payment. 
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The  case  was  tried  before  Mellor  J.  at  the  Gloucester¬ 
shire  Summer  Assizes,  1870.  It  appeared  at  the  trial  that 
the  plaintiff  had  a  claim  against  the  defendant  for  profes¬ 
sional  services ;  that  Southall,  acting  as  the  defendant  s 
attorney,  had  been  concerned  in  negotiation  with  the  plain¬ 
tiff  in  respect  of  this  claim,  and  had  induced  him  to  accept 
£60  in  discharge  of  it;  that  Southall  had  been  Instructed  by 
defendant  to  pay  that  sum  to  plaintiff,  but  that  before  pay¬ 
ing  it  those  instructions  had  been  countermanded,  and  he  had 
ceased  to  act  as  defendant’s  attorney;  that,  nevertheless, 
considering  himself  under  a  moral  obligation  to  the  plaintiff 
to  see  him  paid,  he  subsequently  did  pay  the  £60,  and  paid 
it,  as  he  stated  in  evidence,  in  discharge  of  plaintiff’s 
claim  upon  defendant;  but  that  afterwards,  and  before  any 
act  of  defendant  assenting  to  or  adopting  the  payment,  he 
requested  plaintiff  to  return  him  the  money,  which  was  accor¬ 
dingly  done.  It  was  left  In  some  doubt  pn  the  evidence  ^ 

whether  Southall  did  or  did  not  inform  plaintiff,  at  the 
time  of  paying  him,  that  he  had  ceased  to  act  as  defen¬ 
dant's  attorney.  No  evidence  was  given  of  any  adoption 
of  the  payment  by  defendant  before  plea. 

The  learned  Judge  rule  that  the  defendant  could  take 
advantage  of  the  payment  by  Sop  t  all,  and  a  verdict  was 
entered  for  the  defendant,  with  leave  to  the  plaintiff  to 
move  to  enter  the  verdict  for  him,  the  court  to  have  power 
to  draw  inferences  of  fact.  A  rule  having  been  obtained 
accordingly.  ,  . 

KELLY  C.B.  (after  stating  the  facts  of  the  case,  pro¬ 
ceeded),  Southall,  therefore,  in  paying  the  debt  appeared 
to  act  as  the  defendant's  agent;  but  it  turned  out  after¬ 
wards  that,  although  he  had  originally  been  authorized  by 
the  defendant  to  come  to  an  arrangement  with  the  plaintiff, 
and  to  make  this  payment,  that  authority  had  been  revoked 
before  the  payment  was  made.  He  did  not,  however,  communi¬ 
cate  to  the  plaintiff  that  he  had  no  authority;  on  the  con¬ 
trary,  he  professed  to  act  for  the  defendant,  and  the 
plaintiff  believed  him  to  be  so  acting,  and  received  the  sura 
paid  in  full  satisfaction  of  his  debt.  But  when  the  plain¬ 
tiff  found  that  the  money  had  been  paid  without  the  defen¬ 
dant's  authority,  he  returned  the  money  to  Southall.  And 
now  the  question  is,  whether  the  defendant  can  by  his  plea 
of  payment  adopt  and  ratify  the  act  of  Southall,  although 
before  action  that  act  had,  by  arrangement  between  the 
plaintiff  and  Southall,  been  undone, 

MARTIN  B.  I  am  of  the  same  opinion.  The  rule  which 
I  conceive  to  be  the  correct  one  may  be  stated  as  follows. 
■When  a  payment  is  not  made  by  way  of  gift  for  the  benefit 
of  the  debtor,  but  by  an  agent  who  intended  that  he  should 
be  reimbursed  by  the  debtor,  but  who  had  not  the  debtor's 
authority  to  pay,  it  is  competent  for  the  creditor  and  the 
person  paying  to  rescind  the  transaction  at  any  time  be¬ 
fore  the  debtor  has  affirmed  the  payment,  and  repay  the 
money,  and  thereupon  the  payment  is  at  an  end,  and  the 
debtor  again  responsible.  This  being,  in  my  Judgment  the 
true  rule,  the  plaintiff  in  this  case  was  entitled  to  re¬ 
cover. 


4 


-  327  - 


KEIGHLEY.  MAXSTED  L  CO.  v.  DURANT.  House  of  Lords. 

[1901]  A.C.  240. 

Roberts,  a  corn  merchant  at  Wakefield,  was  authorized 
by  the  appellants  (Keighley  &.  Co,,  defendants  at  the  trial) 
to  buy  wheat  on  a  Joint  account  for  himself  and  them  at  a 
certain  price,  Roberts  failed  to  buy  at  the  authorized 
arice,  but  on  May  11th,  without  authority  from  the  appellants 
contracted  with  Durant  (the  plaintiff)  to  buy  wheat  from  him 
at  a  higher  price,  Roberts  made  the  contract  in  his  own 
name,  but,  as  he  afterwards  said  at  the  trial,  intending  it 
to  be  on  a  Joint  account  for  the  appellants  and  himself. 

That  intention  was  not  disclosed  by  Roberts  to  Durant.  The 
next  day  the  appellants  agreed  with  Roberts  to  take  the 
wheat  on  a  Joint  account.  Roberts  and  the  appellants  having 
failed  to  take  the  wheat,  Durant  resold  it  at  a  loss,  and 
sued  Roberts  and  the  appellants  for  the  loss.  Day  J.  dis¬ 
missed  the  action  against  the  appellants  on  the  ground  that 
there  was  no  ratification  in  law  of  the  contract,  and  gave 
Judgment  against  Roberts  for  the  full  amount.  The  Court  of 
Appeal  (Collins  and  Romer,  L.JJ,,  A.  L,  Smith  M.R.,  then  L*J. 
dissenting)  reversed  the  decision  as  regards  the  appellants, 
and  ordered  a  new  trial  on  the  ground  that  there  was  evi¬ 
dence  for  the  jury  that  Roberts  contracted  on  behalf  of  him¬ 
self  and  the  appellants. 

The  present  appeal  was  then  brought. 


EARL  OF  HALSBURY  L„C.  My  Lords,  there  are  here  no 
facts  really  in  dispute  in  this  case.  Roberts  made  a  con¬ 
tract  on  his  own  behalf  and  without  the  authority  of  anvhody 
else.  The  contract  was  made  and  the  parties  to  it  ascer¬ 
tained,  and  I  am  of  opinion  that  upon  no  principle. known  to 
the  law  could  the  present  appellants  be  made  parties  to 
^hat  contract.  They  could,  of  course,  make  another  contract 
in  the  same  terms  if  they  pleased,  but  it  would  not  be  this 
contract.  It  is  suggested  by  the  Judgment  of  the  Court  of 
Appeal  as  possible,  that  what  is  described  as  ratification 
might,  if  the  parties  had  so  pleased,  make  the  contract, 
which  was  one  made  between  A  and  B,  to  include  C  as  one  of 
th_e  contractine  parties.  I  think  such  a  suggestion  is  con¬ 
trary  to  all  principles,  and  for  it  there  is  no  decision 
which  calls  for  your  Lordships  to  override  it,  though  I 
confess  I  should  have  no  hesitation  in  doing  so  if  there 
were.  The  parties  to  the  contract^  who  have  already  bound 
themselves  by  it,  are  Just  as  much  part  of  the  contract  as 
any  other  part  of  the  contractual  obligations  entered  into. 


I  confess  I  do  not  see  the  relevancy  of  the  argument 
that  a  contract  might  be  made  in  the  name  of  an  unknown 
principal,  and  that  such  a  principal  may  sue  and  be  sued, 
though  the  name  was  not  given  at  the  time  the  contract  was 
made.  The  fact  is  that  in  such  a  case  the  contract  is  made 
by  him,  and  the  disclosure  afterwards  does  not  alter  or 
affect  ther  contract  actually  made.  Here  it  would  alter  the 
contract  afterwards,  and  make  it  a  different  contract. 

If  it  is  said  it  is  an  anomaly,  it  certainly  is  not  the 
only  one  in  our  law,  and  if  it  were  sought  tp  make  our  laws 
harmonious  by  deciding  that  any  proposition  which  our  laws, 
establish  involves  as  a  necessary  consequence  the  establish¬ 
ment  of  everything  that  is  analogous  to  it,  the  result  would 
be  very  perplexing  indeed.  .  . 


LORD  MACNAGHTEN  ...  As  a  general  rule,  onlv  persons 
\tfio  are  parties  to  a  contract^,  acting  either  by  themselves 
or  by  an  authorized  agent,  can  sue  or  be  sued  on  the  contraP-t, 
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A  stranger  cannot  enforce  the  contract,  nor  can  it  be  enforced 
against  a  stranger.  That  is  the  rulej  but  there  are  excep¬ 
tions,  The  rarst  remarkable  exception,  I  think,  results  from 
i he  doctrine  of  ratification  as  established  in  English  law. 

That  doctrine  is  thus  stated  by  Tindal  C  „  J  ,  ,  in  Affl Ison  v0 
Tumman „  6  M»  &  G0  at  p,  242j  "That  an  act  donej  for  another, 
by  a  person  not  assuming  to  act  for  himself,  but  for  such 
other  person,  though  without  any  precedent  authority  whatever, 
becomes  the  act  of  the  principal*  if  subsequently  retif ieH  hy  _ 
Mm,  is  the  known  and  well-established  rule  of  law.  In  that 
case  the  principal  is  bound  by  the  act,  whether  it  be  for  his 
detriment  or  his  advantage,  and  whether  it  be  founded  on  a 
tort  or  on  a  contract,  to  the  same  effect  as  by,  and  with  all 
the  consequences  which  follow  from  the  same  act  done  by  his 
previous  authority,”  And  so  by  a  wholesome  and  convenient 
fiction,  a  person  ratifying  the  act  of  another,  who,  without 
authority,  has  made  a  contract  openly  and  avowedly  on  his  be¬ 
half,  is  deemed  to  be,  though  in  fact  he  was  not,  a  partv  to_ 
the  contract.  Does  the  fiction  cover  the  case  of  a  person 
who  makes  no  avowal  at  all,  but  assumes  to  act  for  himself  and 
for  no  one  else?  If  Tindal  C , J , < s  statement  of  the  law  is 
accurate,  it  would  seem  to  exclude  the  case  of  a  person  who 
may  intend  to  act  for  another,  but  at  the  same  time  keeps  his 
intention  locked  up  in  his  own  breast;  for  it  cannot  be  said 
that  a  person  who  so  conducts  himself  does  assume  to  act  for 
anybody  but  himself.  But  ought  the  doctrine  of  ratification 
to  be  extended  to  such  a  case?  Un  principle  I  should  say 
certainly  not.  It  is,  I  think,  a  ell -established  principle 
In  English  law  that  civil  obligations  are  not  to  be  created 
by,  or  founded  upon,  undisclosed  intentions.  That  is  a  very 
old  principle.  Lord  Blackburn,  enforcing  it  in  the  case  of 
B  rogden  v,  Me^ropoU  Un_Ry^_Co,  (  1877),  2  App,  Cas,  at  page 

692,  traces  it  back  to  the  year-books  of  Edward  IV  (17  Edw, 

•4,  2,  pi,  2)  and  to  a  quaint  Judgment  of  Brian  C,J„;  "It  is 

a  common  learning",  said  that  Chief  Justice,  who  was  a  great 
authority  In  those  days,  "that  the  thought  of  a  man  is  not 
triable,  for  the  Devil  has  not  knowledge  of  man's  thoughts," 

Sir  E,  Fry  quotes  the  same  observation  in  his  work  on  Speci¬ 
fic  Performance,  s„  295,  p,  133,  3rd  ed.  It  is,  I  think,  a 
sound  maxim-— at  Least,  in  its  legal  aspect;  and  in  ray  opinion 
it  is  not  to  be  put  aside  or  disregarded  merely  because  it 
may  be  that,  in  a  case  like  the  present,  no  injustice  might 
be  done  to  the  actual  parties  to  the  contract  by  giving  effect 
to  the  undisclosed  intentions  of  a  would-be  agent,  .  , 

LORD  DAVEY  ,  ,  ,  Collins  L,J,  has  given  reasons  for 

his  opinion  that  this  case  ought  to  be  decided  otherwise  on 
principle,  ,  ,  I  will  out  of  respect  to  him  shortly  state  my 

views  upon  this  portion  of  his  Judgment,  The  argument  seems 
to  be  that  as  the  law  permits  an  undisclosed  principal,  on 
whose  behalf  a  contract  has  been  made,  to  sue  and  be  sued  on 
the  contract,  and  as  the  effect  of  ratification  is  equi¬ 
valent  to  a  previous  mandate,  a  person  who  ratifies  a  contract 
intended  but  not  expressed  to  be  made  on  his  behalf  is  in  the 
same  position  as  any  other  undisclosed  principal.  Further, 
it  is  said  that  whether  the  intention  of  the  contractor  be 
expressed  or  not,  its  existence  is  mere  matter  of  evidence, 
and  once  it  is  proved  the  conclusion  ought  to  follow,  Roraer 
L„J.  held  that  on  principle  it  ought  to  be  held  that,  ratifi¬ 
cation  (In  the  case  before  the  Court)  is  possible,  and  that  to 
hold  the  contrary  would  be  to  establish  an  anomaly  in  the 
law,  and  moreover  a  useless  one.  My  Lords,  I  cannot  agree, 

Ihere  is  a  wide  difference  between  an  aeencv  ovistinc  at  the 
jla t o  of  the  contract  which  is  susceptible  of  proof,  and  a  re— 
pudlat ion  of  which  by  the  agent  would  be  fraudulent,  ©nd  an 
intention  locked  up  in  the  mind  of  the  contractor,  which  he 
may  either  abandon  or  act  on  at  his  own  pleasure,  and  the  as— 
of  which  Involves  an  inquiry  into  the  state  of  h'is 
*  <d  date  of  the  contract.  Where  the  intention  to 

uuiitract  on  behalf  oa  nother  is  expressed  in  the  contract, 
it  passes  from  the  region  of  apeculatlon  into  that  of  fact,  and 
becomes  irrevocable.  In  what  sense,  it  may  be  asked,  does  a 
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man  contract  for  another,  when  it  depends  on  his  own  will 
whether  he  will  give  that  other  the  benefit  of  the  contract 
or  not?  In  the  next  place,  the  rule  which  permits  an  un¬ 
disclosed  principal  to  sue  and  be  sued  on  a  contract  to 
which  he  is  not  a  party,  though  well  settled,  is  itself  an 
anomaly,  and  to  extend  it  to  the  case  of  a  person  who 
accepts  the  benefit  of  an  undisclosed  intention  of  a  party 
to  the  contract  would,  in  my  opinion,  be  adding  another 
anomaly  to  the  law,  and  not  correcting  an  anomaly,  ,  , 

LORD  ROBERTSON  „  ,  0  With  the  Master  of  the  Rolls, 

and  in  his  words,  I  hold  that  "unless  the  contract  made  by 
the  unauthorized  agent  purports  or  professes,  „  ,  to  have 

been  entered  into  on  behalf  of  another,  ,  „  then  that  con¬ 

tract  made  by  the  unauthorized  agent  was  not  capable  of  being 
ratified  by  a  stranger  to  it,"  To  speak  of  the  "purporting 
or  professing"  as  if  this  were  one  condition,  more  or  less, 
of  ratification,  seems  to  me  to  be  rather  an  understatement. 
All  are  agreed  that  there  must  be  some  special  relation  be¬ 
tween  the  ratifier  and  the  contract  other  than  and  ante- 
'cedent  to  his  claiming  the  contract.  To  hold  otherwise  would 
be  to  admit  extravagent  results.  It  seems  to  me  that  the 
whole  hypothesis  of  ratification  is,  that  the  ultimate  rati¬ 
fier  is  already  in  appearance  the  contractor,  and  that  by 
ratifying  he  hoids  as  done  for  him  what  already  bore,  pur¬ 
ported  or  professed  to  bo,  done  for  him.  There  is,  as  it 
seems  to  me,  no  room  for  ratification  (unless  all  the  world 
may  ratify)  until  the  credit  of  another  than  the  agent  has 
been  pledged  to  the  third  party.  Whether  the  unauthorized 
agent  be  marked  out  as  an  agent  by  what  he  says,  or  by  what 
he  wears,  if,  of  course,  a  mere  matter  of  circumstance  and 
of  evidence;  but  an  agent  he  must  be  known  to  be,  and  as 
agent  he  must  act.  On  the  other  hand,  the  only  theory  con¬ 
sistent  with  the  respondents*  argument  is,  that  the  essen¬ 
tial  condition  is  that  the  person  making  the  contract  did  so 
in  a  state  of  mind  which  may  more  accurately  be  described 
as  hope  than  intention,  that  the  person  who  ex  hypothesi 
ultimately  "ratifies"  would  "ratify", 

LORD  LINDLEY,  The  exp 1 a na t i on  of  the  doctrine  that 
an  undisclosed  principal  can  sue  and  be  sued  on  a  contract 
made  in  the  name  of  another  person  with  his  authority  is, 
that  the  contract  is  in  truth,  although  not  in  form,  that 
of  the  undisclosed  principal  himself.  Both  the  principal 
and  the  authority  exist  when  the  contract  is  made,  and  the 
person  who  makes  it  for  him  is  only  the  instrument  by  which 
the  principal  acts.  In  allowing  him  to  sue  and  be  sued  up¬ 
on  it,  effect  is  given,  so  far  as  he  is  concerned,  to  what 
is  true  in  fact,  although  that  truth  may  not  have  been 
known  to  the  other  contracting  party. 

Some  other  reason  must  be  found  to  permit  a  person 
to  sue  or  be  sued  upon  a  contract'  not  entered  into  by  him 
through  an  agent  or  otherwise.  The  principle  relied  on, 
and  the  only  principle  which  by  our  law  can  be  invoked  with 
any  chance  of  success,  is  that  known  as  ratification,  by 
which  an  approval  of  what  has  been  done  is  sometimes  treated 
as  equivalent  to  a  previous  authority  to  do  it.  Where  a 
man  acts  without  authority  and  an  authority  is  imputed  to 
him  a  fiction  is  introduced,  and  care  must  be  taken  not  to 
treat  this  fiction  as  fact. 
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It  wa«  strongly  contended  that  there  was  no  reason 
why  the  doctrine  of  ratification  should  not  be  applied  to 
undisclosed  principals  in  poneral,  and  that  no  one  could 
be  injured  by  it  if  it  were  so  applied,  I  am  not  convinced 
of  this.  But  in  this  case  there  is  no  evidence  in  exis¬ 
tence  that  at  the  time  when  Roberts  made  his  contract  he 
was  in  fact  acting,  as  distinguished  from  intending  to  act, 
for  the  defendants  as  possible  principals,  and  the  decision 
appealed  from,  if  affirmed,  would  introduce  a  very  dangerom 

doctrine.  IX  would  enable  one  person  to  make  a  contract  be¬ 
tween  two  others  by  creating  a  principal  and  saying  what  his 
own  undisclosed  intentions  were,  and  these  could  not  be 

tested. 

Appeal  allowed. 

[Lords  Shand,  James  of  Hereford*  and  Brampton  concurred.] 


1G9R  *L  '  „  ‘"Jr  -ourua,  on  rflaren  t>, 

1926,  the  appellant,  who  was  oarr;  ing  on  a  dairyman's 

■usiness  at  Blackpool,  opened  with  the  reapondentTXtheir 
branch  in  Chiton  Street,  Blackpool,  a  joint  acconnt  in  the 
name  of  himself  and  his  wife.  It  was  arranged  with  the 
respondents  that  cheques  on  this  account  should  bear 
the  signatures  both  of  the  appellant  and  of  his  wife  ' 

On  November  8,  1928,  the  appellant  opened  a  further 
banking  account  in  his  own  name  at  the  same  branch  of -tic 

respondents'  bank.  Cheques  upon  this  account  ware  to  bear 
the  signature  of  the  appellant  alone. 


1  Lo  pa3S'book3  and  cheque-books  in  respect  of  these  c 
accounts  were  kept  by  the  appellant’s  wife,  who  gave  her 
husband  a  cheque  from  the  cheque-book  when  be  asked  for  it. 

In  October,  1929,  the  appellant  asked  bis  wife  to  hring  1 


# 
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him  a  cheque,  saying  that  he  wanted  to  draw  20J.  from  hie 
separate  account  with  the  respondents,  whereupon  the 

appellant’s  wife  informed  the  appellant  that  there  was  no 
money  in  the  bank  and  told  him  that  ahe  had  used  the  money 
to  help  her  sister  in  legal  proceedings  relating  to  a  house  and 
had  drawn  it  out.  The  appellant  thereupon  asked  her  who 
had  forged  his  name  and  she  would  not  tell  him  She  begged 
the  appellant  not  to  inform  the  respondents  of  the  forgeries 
until  her  sister’s  case  was  over.  In  the  hope  of  a  favourable 
result  to  the  sister’s  action  and  for  his  wife’s  sake  the  appellant 
said  nothing  to  the  respondents. 

On  June  5,  1930,  the  appellant  discovered  that  there  were 
no  legal  proceedings  instituted  by  his  wife’s  sister  and  that 
his  wife  had  deceived  him.  Thereupon  the  appellant  informed 
his  wife  that  he  would  gq.  at  once  to  the  respondents.  He 
returned  to  the  house  that  evening  without  having  gone  to 
the  bank.  On  his  return  his  wife  shot  herself. 

After  his  wife’s  death  the  appellant  ascertained  that  he 
had  been  debited  by  the  respondents  in  his  separate  account 
with  the  sum  of  4101.  6s.  in  respect  of  forged  cheques. 

At  this  time  the  appellant  was  not  aware  that  anything 
irregular  had  occurred  in  connection  with  the  joint  account  of 
himself  and  his  wife. 

On  August  19,  1930,  the  appellant  began  an  action  against 
the  respondents  in  the  Kang’s  Bench  Division,  Preston 
District,  for  a  declaration  that  he  was  entitled  to  be  credited 
by  the  respondents  with  the  sum  of  4101.  6s.  with  which  be 
alleged  they  had  wrongfully  debited  him. 

In  their  defence  the  respondents  denied  the  forgeries  and 
alternatively  pleaded  that  they  were  caused  to  pay  the  money 
by  reason  of  the  appellant’s  own  negligence  and,  further, 
that  he  was  estopped  from  saying  that  the  respondents  paid 

g  the'  rdonejf fsmmgfclly riSr  without,  his  authority  or  that  c !. 

signatures  on  the  cheques  were  'placed  there  without  hi:- 
d  authority.  ’  At  the  trial  ratification,  adoption  and  estoppo. 
were  all  relied  upon  by  the  respondents.,  ■  •  y  v 

i  The  action  was  tried  at  the  Manchester  Assizes  on  May  12. 
1931,  before  Mr.  Commissioner  du  Parcq  K.C.  (now 
du  Parcq  J.),  and  in  the  course  of  the  trial  the  following 
facts  with  regard  to  the  separate  account  were  admitted  or 
proved,  namely: —  .  r 

(1.)  Between  November  14,  1928,  and  October  20,  1929, 
the  appellant’s  wife,  Emma  Greenwood,  drew  forty-four 
“  order  ”  cheques  upon  the  appellant’s  separate  banking 
account  and  forged  the  name  of  the  appellant  as  drawer  of 
the  said  cheques.  The  value  in  the  aggregate  of  such  cheques 
was  the  sum  of  410Z.  65.  Forty-two  of  such  cheques  were 
expressed  to  be  in  favour  of  a  non-existent  person,  Emily 
Greenwood,  and  in  the  remaining  two  of  them,  dated 
respectively  January  14,  1929,  and  May  16,  1929,  the  name 
of  the  payee  inserted  was  “  Emma  Greenwood.”  The  cheques 
purported  to  be  endorsed  by  the  drawees,  but  by  whom  the 
endorsements  were  made  was  not  proved.  .  f 

(2.)  The  forged  cheques  were  presented  for  payment,  and 
through  the  negligence  of  the  respondents’  officials. in  failing 
to  detect  that  the  signatures  thereon  were  not  genuine,  were 
honoured  and  paid.  The  respondents  debited  the  appellant’s 
account  with  sums  amounting  in  all  to  41QZ.  6«.  in  respect 
of  such  cheques.  •’ 
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'  (&V  Soso*  at  the  cheque*  were  pi— atari  *~t  y-]-irr» 
iho  appellant’*  wilt  in  pf — n  iii  Ktm  by  am**rtfcpr 

woman  who  was  not,  definitely  identified,  r  It  di&rnoti-appear 
how  many  or  which  of  the  cheques  were  prr— nlcij.  bj:M.lr 
;  appellant’s,  wife.. v. 

'***  (4.),  The?*  appellant1  ',did>  not  give .  -tht  i  reepondenteti  any 
information  in  regard  to :  the  matter :  until  rafter-  hi*  wife's 
death,  and  until  after  ■  heir'  death  the  respondents  remained 
in  ignorance  - of  the  forgeries.  It  further  appeared  .ia^ih^ 
oonne  of  the  proceedings  and  the  appellant  then  for  bbcfrrr* 
time  became  aware  that  there  had  been  grave  imcafaM&$£~ 
in  connection  with  the  joint  aocpttntf  and  vthafcjM#'  wife  haft 
drawn  upon  that  account  by  eleven-  cheque  ta  which  she  had  ; 
forged  his  name,  and  that  ahe  had  closed,  the.,  account  by  C 
.  drawing,  out,  the.  balance  -with  a  cheque  signed  by  herself 
alone  and,  notwithstanding  the  absence  of  the-  appellant’s 
signature,  honoured  by  the  respondents.  '  '  •  •  v,::  r: 

The  Commissioner  held  that  the  appellant  was  entitled  to 
succeed,  taking  the  view  that  the  respondents’  negligence 
was  the  proximate  cause  of  their  loss  and  that,  therefore, 
they  could  not  set  up  an  estoppel  against  the  appellant. 

The  Court  of  Appeal  were  unanimous  in  reversing  the 
learned  Commissioner’s  de  'ion.  Scrutton  L.J.  held  that  there 
was  a  duty  on  the  app  .  ,  '  to  disclose  the  forgeries  and 
that  in  the  circumstances  the  failure  to  disclose  gave  rise 
to  an  estoppel,  because  the  failure  to  disclose  deprived 
the  respondents  of  their  opportunity  to  proceed  against  the 
forger.  The  reasoning  of  the  other  Lords  Justices  was  on  the 
same  lines. 

Now  it  may  be  said  at  once  that  there  can  be  no  question  ' 
of  ratification  or  of  adoption  in  this  case.  The  necessary 
elements  for  ratification  w&re  not  present,  and  adoption  as 
understood  in  English  law  requires  valuable  consideration, 
which  is  not  even  suggested  here. 

The  sole  question  is  whether  in  the  circumstances  of  this 
case  the  respondents  are  entitled  to  set  up  an  estoppel. 

The  essential  factors  giving  rise  to  an  estoppel  are  I  think  : — 
(1.)  A  representation  or  conduct  amounting  to  a  repre¬ 
sentation  intended  to  induce  a  course  of  conduct  on  the  part 
of  the  person  to  whom  the  representation  is  made. 

(2.)  An  act  or  omission  resulting  from  the  representation, 
whether  actual  or  by  conduct,  by  the  person  to  whom  the 

representation  is  made.  -  *  •  <v 

*  *< 

(3.)  Detriment  to  such  person  as  a  consequence  of  the  act 
or  omission.  -  ^  .;:.  ••• 

Mere  silence  cannot  amount  to  a  representation,  but  when 
there  is  a  duty  to  disclose  deliberate  silence  may  become 
significant  and  amount  to  a  representation. 

The  existence  of  a  duty  on  the  part  of  the  customer  of  a 

bank  to  disclose  to  the  bank  his  knowledge  of  such  a  force, 
as  the  one  in  question  in  this  case  was  rightly  admitted. 

>  The  respondents’  case  is  that  the  duty  ought  to  have  Lc;-. 
discharged  by  the  appellant  immediately  upon  his  disc cv:: 
in  October,  ICO,  and  that  if  it  had  been  then  discharged  the 
could  have  sued  the  appellant’s  wife  in  tort  and  the  appellor; 
himself  would  have  been  responsible  for  his  wife’s  tort.  The 
claim  that  his  silence  un*il  after  his  wife’s  death  amounted  in 
these  circumstance!  to  a  representation  that  the  cheque, 
were  not  forgeries  and  deprived  the  respondents  of  their 
remedy.  O, 
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The  appellant,  on  his  part,  says  :  (1.)  that  there  was -no 
representation  express  or  implied  ;  (2.)  that  the  respondents 
omission  to  sue  and  any  resulting  loss  was  the  consequence 
of  their  own  initial  negligence  and  was  not  due  at  anv  rate 
exclusively  to  the  appellant’s  omission ;  and  (3.)  that  thero 
was  in  fact  no  loss  or  detriment,  because  the  only  remedy  oi 
the  respondents  against  the  appellant’s  wife  would  have  been 
in  contract  and  not  in  tort,  and  because  such  a  remedy  would 
have  been  fruitless  agamst  the  wife  and  the  appellant  would 
not  have  been  responsible. 

Now  the  evidence  of  the  respondents’  cashier,  which  wcs 
accepted  by  the  learned  Commissioner,  was  that  the  appellant 
after  his  wife’s  death  said  to  the  respondents’  officials  “  that 
he  had  known  about  it  since  last  Ootober,  that,  he  did  not 
wish  to  cause  any  bother  and  he  did  not  want  to  give  his  wife 
away.”  r  .  ,a- 

The  appellant’s  silence,  therefore,  was  deliberate  .  and 
intended  to  produce  the  effect  which  it  in  fact  produced — 
namely,  the  leaving  of  the  respondents  in  ignorance  of  ft" 
true  facts  so  that  no  action  might  be  taken  by  them  again  1 
the  appellant’s  wife.  The  deliberate  abstention  from  speak! 
in  those  circumstances  seems  to  me  to'  amount  to  a  repre¬ 
sentation  to  the  respondents  that  the  forged  cheques  were 
fact  in  order,  and  assuming  that  detriment  to  the  responded 
followed  there  were,  it  seems  to  me,  present  all  the  elem- 
essential  to  estoppel.  Further,  I  do  not  think  that  it  is  <- 
answer  to  say  that  if  the  respondents  had  not  been  neglige - 
initially  the  detriment  would  not  have' occurred.  The  course 
of  conduct'  relied  upon  as  founding  the  estoppel  was  adopted 
in  order  to  leave  the  respondents  in  the  condition  of  ignorance  t 
in  which  the  appellant  knew  they  were.  It  was  the  duty  of 
the  appellant  to  remove' that- condition  however  caused.  It 
is  the  existence  of  this  duty,  coupled  with  the  appellant’s 
deliberate  intention  to  maintain  the  respondents  in  their 
condition  of  ignorance,  that  gives  its  significance  to  the 
appellant’s  silence.  What  difference  can  it  make  that  the 
condition  of  ignorance  was  primarily  induced  by  the 
respondents’  own  negligence  ?  In  my  judgment  it  can  make 
none.  For  the  purposes  of  the  estoppel,  which  is  a  procedural 
matter,  the  cause  of  the  ignorance  is  an  irrelevant 
consideration. 

The  question  remains  whether  the  respondents  in  fact 
suffered  loss  or  detriment. 

Now,  notwithstanding  the  Married  Women’s  Property  Act, 
1882,  a  husband  is  still  liable  for  the  torts  of  his  wife  committed 
during  coverture,  unless  the  tort  is  directly  connected  with  a 
contract  with  her  and  is  “  the  means  of  effecting  it  and  parcel 
of  the  transaction  ”  :  s eeLaverpool  Addphi  Loan  Association  v. 
Fairhurst  (1) ;  Earle  v.  Kingscote( 2) ;  and  Edwards  v.  Porter.  (3) 
If,  therefore,  for  example,  the  tort  consists  in  a  fraudulent 
misrepresentation  by  the  wife  inducing  a  third  party  to 
contract  with  her  the  husband  is  not  liable  :  see  Liverpool 
Adelphi  Loan  Association  v.  Fairhurst.  (1) 

Here  there  is  no  contract  between  the  respondents  and  the 
wife,  unless  such  a  contract  can  be  implied  from  the  circum¬ 
stances  in  which  the  cheques  were  presented  and  honoured. 

It  is  urged  on  behalf  of  the  appellant  that  the  wife  must  be 
treated  as  having  warranted  to  the  respondents  the  genuine¬ 
ness  of  the  cheques  in  consideration  of  their  cashing  them. 
There  are,  it  seems  to  me,  two  answers  to  this  argument — 
namely,  first,  that  it  has  not  been  proved  in  regard  to  any 
particular  cheque  that  it  was,  in  fact,  presented  for  payment 
by  the  wife  ;  and,  secondly,  that  the  holder  of  a  bill  of 
(1)  9  Ex.  422.  '(2)  [1900]  2  Ch.  685. 


(3)  [1925]  A.  0.  1. 
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exchange  does  not  by  presenting  it  for  payment  warrant  it? 
genuineness  (see  East  India  Co,  v.  Tritton  (1)  and  Guaran  i) 
Trust  Co.  of  New  York  v.  Hannay  &  Co.  (2)),  and  that  there 
is  nothing  in  the  circumstances  of  the  present  case  from  which 
a  special  warranty  can  be  implied.  In  this  connection  I 
desire  to  say  that  I  am  not  prepared  without  further  consider¬ 
ation  to  accept  as  well  decided  the  case  of  McNeatt  y. 
Hawes  (3),  to  which  reference  was  made  in  the  course  of  the 
argument.  . 

It  follows  from  what  I  have  said  that  in  my  opinion  this 
appeal  fails  and  ought  to  be  dismissed. 

My  Lords,  I  am  authorized  by  my  noble  and  learned  friends. 
Lord  Atkin  and  Lord  Warrington  of  Clyde,  to  say  that  they 
concur  in  the  opinion  which  I  have  read.  1 


Lord  Thankerton.  My  Lords,  I  also  concur. 
Lord  Macmillan.  My  Lords,  I  also  concur. 


Order  of  the  Court  of  Appeal  affirmed  and  appeal  - 
dismissed. 


Lords’  Journals,  July  5,  1932.  hy 


REVERSION  FUND  v.  MAI  SON  CONWAY  [1913]  1  K.B,  364  (C.A.) 


Appeal  from  the  judgment  of  Scrutton  J.  in  an  action  tried 
by  him  without  a  jury. 

The  action  was  for  money  payable  by  the  defendant  company 
to  the  plaintiff  company  in  respect  of  money  lent  by  the  plaintiff 
company  to  the  defendant  company,  or,  in  the  alternative,  in 
respect  of  money  received  by  the  defendant  company  for  the  use 
of  the  plaintiff  company.  ’ 

At  the  time  of  the  after-mentioned  transaction,  the  same  person  . 
acted  as  secretary  of  both  companies.  One  Morhange  W33 
managing  director  of  the  defendant  company,  which  carried 
on  a  dressmaking  business.  The  defendant  company  had  by 
its  memorandum  and  articles  of  association  power  to  borrow  for  - 
the  purposes  of  its  business,  but  Morhange  was  by  the  ternia 
of  his  appointment  prohibited  from  pledging  the  defendant 
company’s  credit  except  so  far  as  he  might  from  time  to  tim® 
be  authorized  so  to  do  by  the  company,  generally,  or  in  any 
particular  case.  The  defendant  company  was  being  pressed  for 
payment  of  rent  due  in  respect  of  the  premises  upon  which  its 
business  was  carried  on,  for  which  rent  a  judgment  had  been  ' 
obtained,  and  by  other  claims.  For  the  purpose  of  obtaining 
funds  to  meet  these  claims,  without  authority  from  the  defendant 
company,  Morhange,  who  was  largely  interested  in  that  company, 
negotiated  through  the  above-mentioned  secretary  an  advance  of 
money  from  the  plaintiff  company.  The  advance  was  made 
by  cheques  signed  by  two  managing  directors  of  the  plaintiff 
company.  Scrutton  J.  found  that,  at  the  time  when  the  advance 
was  made,  the  above-mentioned  secretary  and  directors  knew  that 
Morhange  was  not  authorized  to  borrow  on  behalf  of  the 
defendant  company.  The  money  so  obtained  was  applied  by 
Morhange  in  payment  of  a  portion  of  the  rent  in  arrear,  a 
year  s  salary  due  to  the  secretary,  and  other  existing  legal  debts 
of  the  defendant  company.  The  parties  to  the  above-mentioned 
transaction  appeared  to  have  contemplated  that,  under  the 
circumstances,  a  resolution  would  be  subsequently  passed  by  the 
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board  of  directors  of  the  defendant  company  sanctioning  the 
transaction  and  adopting  the  loan  as  a  loan  to  the  defendant 
company.  In  the  result,  however,  no  such  resolution  of  the 
board  of  directors  was  ever  passed,  and  it  did  not  appear  that 
the  board  of  directors  ever  did  anything  by  way  of  adoption  or 
ratification  of  the  transaction. 

The  case  set  up  by  the  plaintiff  company  was  that  the 
advance  was  intended  to  be  a  loan  to  the  defendant  company, 
and  that,  the  money  advanced  having  been  applied  in  dis¬ 
charge  of  the  defendant  company’s  legal  debts,  the  plaintiff 
company  was  entitled  in  equity  to  recover  the  amount  of  it  from 
the  defendant  company,  notwithstanding  the  fact  that  Morhange 
had  no  authority  to  borrow  the  money  on  behalf  of  that 
company. 

Two  grounds  of  defence  were  set  up  on  behalf  of  the  defendant 
company,  one  of  which  raised  a  question  of  fact  and  the  other 
a  question  of  law.  They  were,  in  substance,  as  follows  :  (1.)  that 
the  true  inference  from  correspondence  put  in  and  oral  evidence 
was  that  the  money  advanced  was  intended  to  be  a  loan  made 
temporarily  to  Morhange  in  his  individual  capacity,  and  not  to 

the  defendant  company,  pending  the  contemplated  adoption  o| 
the  transaction  by  the  defendant  company  as  a  loan  to  the 
~  company ;  (2.)  that,  even  if  that  were  not  so,  the  facts  shewed 
that  the  plaintiff  company  through  their  officers  had  notice, 
when  the  advance  wTas  made,  that  Morhange  had  no  authority 
to  borrow  on  behalf  of  the  defendant  company,  and  that  the 
judgments  in  Bauiiatync  v.  Maclrcr  (1)  shewed  that  under  those 
circumstances  the  plaintiff  company  was  not  entitled  to  the 
equitable  right  which  it  sought  to  set  up. 

Scrutton  J.  found  on  the  facts  that  the  advance  was  a  loan  to 
Morhange  in  his  individual  capacity,  but  held  that,  even  if  that 
were  not  so,  and  the  advance  was  intended  to  be  made  to  the 
defendant  company,  inasmuch  as  the  plaintiff  company  knew, 
when  the  advance  was  made,  that  Morhange  was  not  authorized 
to  borrow  money  on  behalf  of  the  defendant  company, 
on  the  authority  of  Bannatynr  v.  Maclcer  (1),  the  plaintiff 
company  was  not  entitled  to  recover.  He  therefore  gave  judg¬ 
ment  for  the  defendant  company.  (2) 

Vaughan  Williams  L .J.  This  is  to  my  mind  a  difficult  case. 
As  regards  the  question  of  fact  involved.  Scrutton  J.  has  found 
that  in  point  of  fact  the  advance  made  by  the  plaintiff  company 
was  intended  to  be  a  loan  to  Morhange  in  his  individual  capacity, 
and  not  to  the  defendant  company.  [The  Lord  Justice  then 
discussed  the  evidence,  and  expressed  his  opinion  that,  though 
there  was  evidence  both  ways,  on  the  whole  the  evidence  in 
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favour  of  the  finding  of  fact  arrived  at  by  Scrutton  J.  prepon¬ 
derated,  and,  therefore,  that  finding  ought  not  to  be  disturbed. 
He  then  proceeded  as  follows:]  But  Scrutton  J.  further  held 
that,  even  if  he  were  wrong  in  holding  that  the  money  was 
borrowed  by  Morhange  in  his  individual  capacity,  and  not  as 
representing  the  defendant  company,  still  the  claim  of  the 
plaintiff  company  failed  on  the  ground  that  they  knew,  at  the  ' 
time  of  making  the  advance,  that  Morhange  had  no  authority  to 
borrow  on  behalf  of  the  defendant  company.  He  relied  in 
support  of  that  conclusion  on  a  passage  in  the  judgment  of 
Bomer  L.J.  in  Bannatyne  v.  Maclvcr  (1),  which  I  will  read.  It  ia 
as  follows :  “  I  think  this  case  is  governed  by  the  general 

principle  which  I  am  about  to  state.  That  principle  is  one  that 
is  well  recognized  in  the  present  day ;  and  is  binding  upon  us. 

.  Where  money  is  borrowed  on  behalf  of  a  principal  by  an  agent, 

the  lender  believing  that  the  agent  has  authority  though  it 
turns  out  that  his  act  has  not  been  authorized,  or  ratified,  or 
adopted  by  the  principal,  then,  although  the  principal  cannot  be 
sued  at  law,  yet  in  equity,  to  the  extent  to  whLch  the  money 
borrowed  has  in  fact  been  applied  in  paying  legal  debts  and 
obligations  of  the  principal,  the  lender  is  entitled  to  stand  in  the 
same  position  as  if  the  money  '  ad  originally  been  borrowed  by 
the  principal.”  To  my  mind  thr  Lord  Justice  was  there  laying 
down  what  he  considered  to  be  Lue  essential  elements  of  the  , 
general  principle  which  he  stated  to  be  then  well  recognized ; 
and,  when  one  looks  at  the  facts  of  that  case,  it  appears  to  have 
been  absolutely  necessary  that  he  should  lay  down  what  was  the 
general  principle  applicable,  and,  therefore,  what  he  said,  in  so 
doing,  cannot  be  considered,  I  think,  as  a  mere  obiter  dictum, 
which  we  are  entitled  to  disregard  and  treat  as  not  binding  upon 
us.  He  proceeded  as  follows :  “  That  limitation,  and  its  true 
bearing  upon  the  position  of  the  lender,  shewing  that  he  is  not 
exactly  in  the  position  of  a  person  who  is  entitled  to  stand  in  the 
shoes  of  the  creditor  in  all  respects  and  therefore  entitled  to  the 
benefit  of  any  securities  of  the  creditor  paid  off,  is  clearly  put  in 
the  decision  of  the  case  of  In  rc  Wrexham,  Mold  and  Connah’s 
Quay  liy.  C<>.  (1),  which  has  been  cited  in  the  course  of  the 
argument.  It  was  suggested  by  counsel  for  the  defendants  that 
the  principle  is  limited  to  the  case  of  agents  of  limited  companies, 
because  the  directors  are  their  agents  purporting  to  borrow  on 
behalf  of  their  company,  whereas  by  the  constitution  of  the 
company  the  borrowing  is  unauthorized  and  cannot  be  validly 
made.  I  need  scarcely  point  out  that  there  is  no  reason  why  the 
principle  should  be  limited  to  companies,  and,  indeed,  if  one 
comes  to  think  of  it,  the  case  of  such  companies  as  are  referred 
to  would  be  a  more  difficult  case  to  which  to  apply  the  principle 
than  the  ordinary  case  of  principal  and  agent.  When  directors  of  a 
company  purport  to  borrow  on  behalf  of  a  limited  company,  the 
proposed  lender  might  well  be  supposed  to  have  put  upon  him 
the  obligation  of  inquiring  into  the  position  of  the  company  and 
seeing  whether  the  directors  are  under  the  circumstances 
authorized  to  borrow ;  and  a  company,  on  whose  behalf  a 

(1)  [1900]  i  K.  15.  100.  (a)  (ISOS)  10  East,  204. 


(1)  [1899]  1  Ch.  440. 
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loan  is  purported  to  be  effected,  cannot  in  any  sense  1)-. 
bound  where,  by  its  constitution,  it  cannot  borrow,  azxd  a 

person  might  well  be  supposed  to  be  put  upon  inquiry  to  see 
whether  the  company  is  in  the  position  of  a  private  principal,  for 
no  one  can  say  that  a  person  lending  money  to  a  private  principal 
through  an  agent  has  notice  that  the  principal  cannot  borrow. 

The  case  of  money  lent  to  such  a  principal  through  an  agent, 
where  the  agent  has  no  authority  to  borrow  on  behalf  of  his 
principal,  seems  to  me  to  be  an  a  fortiori  case.”  I  find  also  in 
the  judgment  of  Collins  M.R.  in  the  same  case  that  he  says  this: 

“  A  time  came  when  he  ” — that  is  one  Hudson  who  was  the  agent 
who  borrowed  in  that  case — “  had  used  all  the  money  available  at 
the  bank,  but  there  were  pressing  demands  in  relation  to  the 
branch  business,  and  he  borrowed  money  from  t^e  plaintiff, 
telling  him  that  the  money  was  required  for  the  purposes  of  the 
firm,  and  the  plaintiff  lent  it  under  the  impression  that  it  was 
for  the  use  of  the  firm,  and  had  no  knowledge  of  Hudson’s  want 
of  authority  to  borrow  money.”  I  think  if  may  be  inferred  from 
that  last  sentence  that  Collins  M.R.  thought  that,  if  the  lender 
had  had  knowledge  of  Hudson’s  want  of  authority  in  that  case, 
he  could  not  have  availed  himself  of  the  equity  which  is  generally 
open  to  those  from  whom  money  has  been  borrowed  without 
authority  by  a  person  purporting  to  act  as  agent  on  behalf  of  a 
principal,  where  that  money  has  been  applied  in  discharge  of  the 
supposed  principal’s  debts.  That  is  how  Scrutton  J.  also  looked 
at  the  matter.  Having  interposed  those  quotations  from  the 
judgments  in  Bannatyne  v.  Mac  her  (1),  I  will  now  read  what 
Scrutton  J.  said.  As  I  have  already  stated,  after  dealing  with 
the  question  of  fact  whether  the  advance  was  intended  to  be 
a  loan  to.  Morhange  in  his  individual  capacity  or  to  the  defendant 
company,  and  deciding  that  it  was  intended  to  be  a  loan  to 
Morhange,  he  further  decided  that,  if  he  was  wrong  in  that  con* 
elusion,  and  the  advance  was  intended  to  be  a  loan  to  the  defendant 
company,  even  so,  the  claim  of  the  plaintiff  company  failed  on  the 
ground  that  they  knew  that  Morhange  had  no  authority  to  borrow 
money  on  behalf  of  the  defendant  company,  and,  in  support  of 
that  view,  he  relied  on  the  passages  which  T  have  read  from 

the  judgments  in  Bannatyne  v.  Maclver.  (1)  He  said:  “But  as 
it  is  possible  that  other  people  may  take  a  different  view  of  the 
transaction  from  that  which  I  take,  I  will  deal  with  the  case  now 
on  the  supposition  that  I  am  wrong,  and  that  the  loan  was  really 
intended  to  be  a  loan  to  the  defendant  company.  If  so,  the 
claim  in  respect  of  money  lent  in  the  writ  fails,  because  Morhange 
had  no  authority  to  borrow  on  behalf  of  the  defendant  company. 
But  the  second  claim  in  the  writ  proceeds  on  the  view  that, 
although  there  may  have  been  no  authority  to  borrow  on  behalf  ^ 
of  the  defendant  company,  yet,  the  money  borrowed  having  in 
fact  been  used  in  discharging  the  debts  of  the  defendant  company, 
the  principle  is  applicable  which  has  been  established  by  a  series 
of  authorities  from  Blackburn  Building  Society  v.  Cunliffe  Brook a 
Co.  (2)  and  Barones*  I Venlock  v.  Hirer  Dec  Co.  (3)  down  to 


(1)  [1906]  1  K.  B.  103. 

(2)  22  Ch.  D.  61 

(3)  19  QoB.D.  155 
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Bannutyne  v.  Maclver(  1),  namely,  that,  if  the  moneys  borrowed 
were  used  for  the  purpose  of  paying  the  debts  of  the  defendant 
company,  then,  although  the  person  who  ■  borrowed  had  no 
authority  to  borrow,  nevertheless,  on  principles  of  equity  the 
lenders  are  entitled  to  recover  from  the  defendant  company  the 
amount  so  employed  in  discharging  their  debts.  To  that  it  is 
answered  by  the  defendant  company’s  counsel  that  the  doctrine 
only  applies  when  the  lender  did  not  know  that  the  borrowing 
was  unauthorized,  and  he  cited  in  support  of  that  contention  the 
principle  of  law  as  stated  by  Romer  L.J.  at  the  commencement 
of  his  judgment  in  Bannatyne  v.  Maclver.  (1)  In  that  case  it 
was  found  as  a  fact  that  the  plaintiff  lent  the  money  under  the 
impression  that  it  was  for  the  use  of  the  firm,  and  did  not 
know  that  the  manager  who  borrowed  the  money  had  in  fact 
no  authority  to  borrow.  Collins  M.R.  in  his  judgment,  while 
stating  that  as  a  fact,  says  nothing  expressly  in  his  judgment  about 
its  being  an  essential  fact,  but  Romer  L.J.,  in  stating  the  general 
principle,  which  he  states  as  being  one  well  recognized  as  binding, 
does  say,  ‘  Where  money  is  borrowed  on  behalf  of  a  principal  by 
an  agent,  the  lender  believing  that  the  agent  has  authority 
though  it  turns  out  that  his  act  has  not  been  authorized,  or 
ratified,  or  adopted  by  the  principal,  then,  although  the  principal 
cannot  be  sued  at  law,  yet,  ii  equity,  to  the  extent  to  which  the 
money  borrowed  has  in  fact  hi  -  n  applied  in  paying  legal  debt3  anu 
obligations  of  the  principal,  the  lender  is  entitled  to  stand  in  the 
same  position  as  if  the  money  had  originally  been  borrowed  by 
the  principal.’  Mathew  L..T.  concurs  without  stating  specifi. 
cally  the  ground  of  his  concurrence.  In  my  view  I  am  bound  by 
that  statement  of  law  in  the  Court  of  Appeal,  and  I  hold,  there¬ 
fore,  following  that  case,  that  it  is  necessary  that  the  lender 
should  not  be  aware  in  fact  of  the  absence  of  authority  of  the 
person  acting  for  the  borrower.  The  secretary  of  the  defendant 
company  in  this  case  admitted  that  he  and  the  managing 
directors  of  the  plaintiff  company  who  signed  the  cheques  were 
all  aware  that  the  managing  director  of  the  defendant  com¬ 
pany  had  no  authority  to  borrow  on  behalf  of  that  company, 
and,  if  so,  I  am  bound  by  this  decision  of  the  Court  of  Appeal.” 
On  the  two  grounds,  therefore,  first  that  the  loan'  was  to 
Morhange  as  an  individual,  and,  secondly,  that,  if  it  was  intended 
to  be  a  loan  to  the  defendant  company,  the  lenders  knew  that 
Morhange  had  no  authority  to  borrow  on  behalf  of  that  company, 
Scrutton  .T.  held  that  the  plaintiff  company  was  precluded  from 
recovering  from  the  defendant  company,  although  the  money  wa3 
applied  in  discharging  the  debts  of  that  company.  In  my  opinion 
the  judgment  of  Scrutton  J.  was  right  and  should  be  affirmed. 


Buckley  L.J.  There  are  raised  in  this  case  two  questions, 
the  one  of  fact,  interesting  only  to  the  parties  concerned,  the 
other  of  law,  which  is  of  general  interest.  Both  questions,  I 
think,  should  be  resolved  in  favour  of  the  plaintiff  company. 

The  question  >f  fact  is  whether  the  advance  of  money  made 
by  the  plaintiff  company  in  this  case  was  a  loan  to  Morhange 
personally,  or  was  a  loan  to  the  defendant  company.  [The  Lord 
Justice  discussed  the  evidence  in  the  case,  and  stated  his  reasons 
for  thinking  that  the  advance  was  not  a  loan  to  Morhange  in  his 
individual  capacity,  but  was  intended  to  be  a  loan  to  the  defen¬ 
dant  company.  He  then  proceeded  as  follows :]  For  these 
reasons  I  arrive  at  the  conclusion  that  the  advance  was  not  a 
loan  to  Morhange  as  an  individual,  but  was  a  loan  to  the 
defendant  company. 

(1)  [1906]  1  K.  B.  103 
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The  question  of  law  is  this.  The  defendant  company  had 
under  its  memorandum  and  articles  of  association  power  to 
borrow,  but  that  power  did  not  come  into  active  existence  until  ~j 
the  board  of  directors  passed  a  resolution  for  its  exercise.  The  j 
directors  never  passed  any  such  resolution,  ami  Morhange  had 
no  authority  to  borrow  money  on  behalf  of  the  defendant  com¬ 
pany.  Under  these  circumstances  it  becomes  necessary  to  con¬ 
sider  the  effect  of  the  case  of  In  re  Cork  and  Youghal  By.  Co.  (1) 
and  subsequent  cases  of  the  same  class  that  were  cited  in  argu-  i 
ment.  The  following  propositions  result,  I  think,  from  those 
cases.  First,  if  a  corporation  which  has  no  power  to  borrow,  or 
has  exhausted  its  power  of  borrowing,  does,  nevertheless,  borrow 
or  purport  to  borrow,  then  such  borrowing,  being  ultra  vires, 
creates  neither  at  law  nor  in  equity  any  debt  ,for  money  lent. 
But,  secondly,  if  such  a  corporation,  having  incurred  debts, 
procures  from  some  one,  who  is  willing  to  find  it,  money  which 
it  employs  in  paying  off  those  debts,  that  is  a  legitimate  opera¬ 
tion,  and  the  transaction  is  not  ultra  vires :  for,  to  the  extent  to 
which  the  money  found  by  the  lender  is  applied  in  discharging 
the  debts  of  the  corporation,  there  is,  in  effect,  no  further 
borrowing,  because  the  money  is  employed  in  discharging  debt, 
and  there  is  therefore  no  increase  of  the  corporation’s  indebted¬ 
ness.  And  thirdly  in  that  class  of  case  knowledge  by  the  person 
advancing  the  money  of  the  absence  of  authority  to  borrow 
is  not  material.  For  under  such  circumstances  there  is,  in 
substance,  no  borrowing  ;  there  is  merely  the  replacement  of 
one  debt  by  another  of  the  same  amount.  The  existence  or 
non-existence  of  borrowing  power  is,  therefore,  not  material, 
and,  consequently,  knowledge  as  to  its  non-existence  is  not 
material. 

The  contrary  of  the  last  proposition  is  said  to  be  involved  in 
certain  words  used  by  Collins  M.R.  and  Romer  L.J.  in  Bannatyne 
v.  Mclver.  (2)  I  must  examine  that  case,  but,  before  doing  so, 

I  will  refer  to  the  earlier  authorities.  In  eases  like  In  re  Cork 
and  Youghal  Ry.  Co.  (1)  the  ground  of  the  decision  was  that  the 
company  were  doing  what  they  had  power  to  do,  and  were  not, 
in  substance,  exercising  a  power  of  borrowing?.  Tinder  such 
circumstances  knowledge  on  the  part  of  the  person  advancing  the 
money  that  they  had  no  power  to  borrow  cannot  be  materia!. 
7  The  cases  in  which  this  equitable  doctrine  has  been  applied  are 
J,  numerous.  I  do  not  propose  to  go  through  them  in  order 
,  to  prove  a  negative.  I  am  going  to  read  passages  from  the 
judgments  of  three  eminent  judges,  namely,  Lord  Hatlierley  L.C., 
Lord  Selborne  L.C.,  and  Lord  Lindley.  If  a  correct  statement  of 
the  law  on  this  subject  is  not  to  be  found  in  their  judgments,  I 
•  do  not  know  where  to  look  for  it. 

In  the  case  of  In  re  Cork  and  Youghal  By.  Co.  (1)  the  facts  were 
as  follows.  The  borrowing  powers  of  the  railway  company  were 
limited  to  the  sum  of  181,000/.  In  June,  1862,  the  company  had 
issued  mortgages  for  the  whole  of  that  131,000/.  One  D.  L.  Lewis 
had  been  financing  the  company  from  April,  1861,  and  had 
advanced  them  moneys  upon  bills  accepted  by  them,  which  moneys 
were  applied  in  discharging  liabilities  of  the  company.  In 
August,  1862,  the  borrowing  powers  of  the  company  being  then 
exhausted,  he  represented  to  the  directors  that  he  had  great  diffi¬ 
culties  in  renewing  the  company’s  bills,  and  that,  if  the  company 
would  issue  to  him  Lloyd’s  bonds,  he  would  be  able  to  raise  money 
upon  them  with  greater  facility,  and  would  be  able  to  supply  the 
(1)  L.  R.  4  Ch.  748.  (2)  [1906]  1  K.  B.  103. 
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company  with  funds.  The  directors  accordingly  issued  and  gave 
to  him  Lloyd’s  bonds  for  various  sums.  The  question  in  the 
case  was  whether  those  bonds  were  valid.  Lewis  had  financed^? 
the  company  for  a  considerable  time.  He  wanted  documents  on 
which  he  could  get  money.  He  obviously  must  have  known 
that  the  borrowing  powers  of  the  company  were  exhausted,  for 
otherwise  he  would  have  asked  for  mortgages  by  way  of  security. 
Lord  Hatherley  L.C.  in  giving  judgment  speaks  of  him  as  f 
having  “  full  knowledge  of  all  the  circumstances.”  Lewis  parted 
with  the  Lloyd’s  bonds  to  various  persons,  and  claims  were  made 
by  the  holders.  Mr.  Jessel  in  reply  said,  “These  claimants 
do  not  come  here  simply  as  holders  of  the  bonds.  They  do  not 
attempt  to  say  that  they  were  ignorant  of  the  mode  in  which  the 
bonds  were  issued.”  Lord  Hatherley  L.C.  in  giving  judgment 
said  (2) :  “  Then  comes  the  question  whether  the  present  holder*  - 
can  be  said  to  be  entitled,  under  any  circumstances,  to  claim' 

payment  upon  these  bonds.  Now,  first,  it  was  said  by  Mr. 
Jewel  that,  taking  these  bonds  at  the  best  as  a  chose  in  action, 
even  taking  them  to  be  that  which  they  really  are,  a  mere 
acknowledgment  of  a  debt  due  apparently  on  a  legitimate  ground, 
those  who  took  them  must  be  exactly  in  the  same  condition  as 
Mr.  Levis,  the  original  holder,  was  in  ;  and,  therefore,  if  Mr. 
Levis,  the  original  holder,  •  uld  not  recover  on  account  of  the 
position  in  which  he  was  phu  i  ith  a  full  knowledge  of  all  the 
circumstances,  and  of  the  manner  in  which  the  company  had 
proceeded  for  the  purpose  of  raising  money,  then  no  more  could 
the  holders  of  these  choses  in  action  be  able  to  recover,  nor 
could  they  be  entitled  to  place  themselves  in  a  better  position 
than  he  was  in.  That  would  be  so,  if,  as  between  Mr.  Levis  and 
the  company,  there  were  really  no  debt  at  all,  or  that  this  was 
all  a  mere  sham,  and  that  the  directors  had  not  in  any  way 
borrowed  the  money,  or  authorized  the  borrowing  of  the  money, 
and  had  not  been  in  any  way  parties  to  the  transaction,  or  that  the 
company  had  been  in  no  way  parties  to  the  transaction.  But  if 
the  money  was  really  applied  for  the  legitimate  benefit  of  the 
company,  can  it  be  possible  that  the  company  can  hold  this 
money  as  a  surplus  which  is  directed  to  be  paid  to  them  under 
the  Act,  and  treat  these  bonds  as  constituting  no  debt  whatever  by 
which  they  are  in  any  way  to  be  affected  ?  They  knew  that  there 
was  a  large  sum  of  money  which  must  be  raised  by  some  means, 
and  for  which  the  borrowing  powers  and  subscription  powers 
were  not  adequate;  and,  although  the  bonds  themselves  may 
not  be  the  proper  instruments  or  mode  by  which  that  money 
ought  to  be  raised,  still  they  are  instruments  issued  for  the 
express  purpose  of  inducing  others  to  give  faith  and  credit  to 
Mr.  Levis,  as  being  a  person  to  whom  money  was  owing  for  the 
legitimate  purposes  of  the  company.  And  the  money  having 
been  de  facto  so  applied  to  the  legitimate  purposes  of  the 
company,  is  it  possible  that  the  company  should  be  allowed  to 
derive  the  benefit  of  all  the  expenditure  which  has  been  thus 
incurred,  and  claim  the  surplus  for  the  benefit  of  the  share¬ 
holders  ?  Can  the  shareholders  be  allowed  to  say  to  the  bond¬ 
holders,  ‘  It  is  true  that  the  debts  have  been  cleared  off  by  means 
of  your  money,  but  you  are  not  the  persons  who  have  cleared 
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them  off,  and  you  are  not  to  receive  the  benefit  of  it,  for  we  ^ 
the  persons  to  receive  the  benefit  ?  ’  The  proper  course  to  he 
'  taken  seems  to  me  to  be  this :  that,  so  far  as  the  company  have 
adopted  the  proceedings  of  their  directors  by  allowing  these 
moneys  to  be  raised  on  the  issue  of  these  debentures,  and  so  far 
as  the  money  raised  by  the  issue  of  the  debentures  has  been 
applied  in  paying  off  debts  which  would  not  otherwise  have  been 
paid  off,  those  who  have  advanced  the  moneys  ought  to  stand  in 
the  place  of  those  whose  debts  have  been  so  paid  off.  It  is  not 
simply  that  the  bondholders  stand  as  assignees  of  the  debts, 
which,  no  doubt,  have  not  actually  been  assigned,  but  it  has 
been  represented  by  the  directors  that  the  persons  who  lent  their 
money  on  these  acknowledgments  were  lending  their  money 
for  the  purpose  of  clearing  off  the  debts  ;  in  fact  that  thay  were  to 
be  put  in  the  position  of  assignees  of  the  debts.”  ■  To  the 
principle  upon  w'hich  Lord  Hatherley  decided  that  case,  the 
question  of  knowledge  by  or  notice  to  the  person  finding  the 
money  that  there  was  no  authority  to  borrow’  has  no  application. 
The  principle  is  that,  where  A.  has  found  money  for  payment  of 
a  debt  due  from  B.  to  a  third  person,  and  the  money  has  been 
applied  to  the  payment  of  that  debt,  A.  is  entitled  to  say  that  B. 
has  had  from  him  that  money,  because  it  has  been  applied  in 
discharge  of  B.’s  debt,  and  therefore  in  equity  B.  owes  him  the 
amount  of  money  so  applied.  That  is  recognized  as  being  the 
principle  applicable  in  such  cases  by  Collins  M.R.  in  Bannatyne 
v.  Maclcer.  (1) 

In  Blackburn  Building  Society  v.  Cnnliffc  Brooks  A  Co.  (2) 
Lord  Selborne  L.C.,  after  referring  to  the  equity  established 
in  the  case  of  In  re  Cork  and  Youyhal  By.  Co.  (3),  said : 
“  And  I  think  the  consistency  of  the  equity  allowed  in  the  Cork 
and  Youyhal  Railway  Company's  Case  (3)  with  the  general  rule 
of  law  that  persons  who  have  no  borrowing  powers  cannot,  by 
borrowing,  contract  debts  to  the  lenders  may  be  shewn  in  this 
way.  The  test  is :  has  the  transaction  really  added  to  the 
liabilities  of  the  company  ?  If  the  amount  of  the  company’s 
liabilities  remains  in  substance  unchanged,  but  there  is,  merely 

{0r  the  convenience  of  payment,  a  change  of  the  creditor,  there 
is  no  substantial  borrowing  in  the  result,  so  far  as  relates  to  the 
position  of  the  company.  Regarded  in  that  light,  it  is  consistent 
with  the  general  principle  of  equity,  that  those  who  pay 
legitimate  demands  which  they  are  bound  in  some  way  or  other 
to°  meet,  and  have  had  the  benefit  of  other  people’s  money 
advanced  to  them  for  that  purpose,  shall  not  retain  that  benefit 
so  as,  in  substance,  to  make  those  other  people  pay  their  debts. 

I  take  that  to  be  a  principle  sufficiently  sound  in  equity :  and, 
if  the  result  is  that  by  the  transaction  which  assumes  the  shape 
of  an  advance  or  loan  nothing  is  really  added  to  the  liabilities 
of  the  company,  there  has  been  no  real  transgression  of  the 
principle  on  which  they  are  prohibited  from  borrowing.”  I  take 
that  to  be  a  clear  statement  by  Lord  Selborne  that  a  company 
which  has  no  power  to  borrow  can,  nevertheless,  lawfully  place 
a  person  who  has  found  money  to  pay  their  debt  in  the  position 
of  being  a  creditor  in  lieu  of  the  creditor  whose  debt  has  been 
paid  with  his  money. 

The  last  of  the  three  passages  to  which  I  wish  to  refer  is  from 
the  judgment  of  Lindley  M.R.  in  In  re  11  rexhatn,  Mold  anil 
Connah's  Quay  Iiy.  Co.  (1)  The.  expression  “subrogation  ”  had 
been  used  in  some  of  the  cases  on  this  subject ;  it  had  been 
said  that  the  person  advancing  the  money  stands  in  the  shoes  of 

the  original  creditor.  Lindlev  M.R.  in  In  re  If  rexham.  Mold  and 

(1)  [1900]  1  K.  B.  103.  (2)  22  Oh.  D.  01,  at  p.  71. 

(3)  L.  It.  4  Oh.  748. 

(i)  [1899]  1  Ch.  440,  at  p.  446 
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ConnalCs  Quay  Iiy.  Co.  (1)  is  pointing  out  in  the  passage  I  am 
about  to  read  that  the  expression  “  subrogation  ”  is  not  accurately 
used ;  that,  although  the  person  advancing  the  money  in  such 
cases  can  say  that  the  company  owes  him  the  amount  of  the 
debt  paid  off,  he  i3  not  entitled  to  the  securities  held  by  the 
creditor  for  the  debt.  If  he  stood  in  the  shoes  of  the  creditor, 
he  would  be  entitled  to  the  securities  which  the  creditor  held 
for  the  debt.  Lindley  M.R.  says  :  “  Agreeing  as  I  do  with 
Homer  J.  and  with  the  judgments  which  my  brothers  have 
prepared,  and  which  I  have  read,  I  should  say  nothing  more, 
if  it  were  not  that  I  think  I  ought  to  express  my  dissent  from 
the  observations  of  Fry  L.J.  on  which  the  appellants  base  their 
contention.  The  decision  of  the  Court  in  Baroness  Wenlock  v. 
River  Dec  Co.(  1)  was  quite  right,  and  the  judgment  in' it  -j 
very  valuable.  Fry  L.J.,  who  delivered  it,  was  the  last  peri  .r 
to  shut  his  eyes,  and  not  get  at  the  real  facts  and  substance 
of  any  case  before  him.  But,  in  dealing  with  that  case,  he  sav? 
that  ‘  the  Court  closes  its  eyes  to  the  true  facts  of  the  case.’ 

I  cannot  help  thinking  that  this  is  incorrect.  A  prohibition 
against  borrowing  more  than  a  given  sum  is  only  in  realitv 
and  substance  disobeyed  when  an  obligation  to  pay  mors 
than  that  sum  is  contracted.  Courts  of  Equity  have  always* 
looked  into  the  facts  to  i-  whether  the  prohibition  has  been.' 
really  disobeyed  or  not.  ,  w  disobeyed,  and  to  the  extent  to 
which  it  is  disobeyed,  the  pi  ition  is  enforced.  But,  if  the 
facts  when  ascertained  shew  that  in  truth  it  has  not  been 
disobeyed,  the  advance  of  money  is  treated  as  nof  prohibited, 
although  it  may  at  first  sight  appear  to  be  so  because  it  is  beyond 
the  limited  amount.  The  application  of  the  money  borrowed 
shews  whether  the  obligations  of  the  borrowing  company  havo 
been  increased  or  not,  and  the  extent,  if  any,  to  which  they  have 
been  increased.  So  far  as  the  money  has  been  applied  in  dis¬ 
charging  debts  or  liabilities  which  could  be  enforced  against  the 
company,  the  prohibition  against  borrowing  does  not  apply  to  it, 
and  the  Courts  have  so  decided.  The  subrogation  theory  has  been 
had  recourse  to  in  order  to  account  for  the  decisions  ultimately 
arrived  at,  hut  that  theory  was  really  not  wanted  in  order  to 
justify  them.  It  was,  however,  adequate  for  the  purposes  for 
which  it  was  used,  and,  as  applied  to  the  cases  before  the  Courts,  it 
led  to  just  results.  But,  if  logically  followed  out  in  other  cases, 
it  leads  to  consequences  not  only  not  foreseen  by  those  who  bad 
recourse  to  it,  but  to  results  so  startling  that  I  cannot  accept  the 
theory  as  sound.” 

If,  then,  as  appears  from  these  decisions,  the  prohibition  oi 
borrowing  does  not  apply  in  such  cases,  what  difference  can 
it  make  whether  the  person  advancing  the  money  does  kno^ 
or  does  not  know  of  the  absence  of  authority  to  borrow  ?  H 
is  true  that  the  company  cannot  make  itself  liable  as  for 
money  lent,  but  it  can,  nevertheless,  place  itself  in  such  6 
position  that  a  person  whose  money  has  gone  to  pay  off  a  deb* 

of  the  company  can  say  that  he  is  in  equity  the  creditor  of  the 
company,  because  its  debt  has  been  paid  with  his  money, 
and  there  was  no  borrowing  because  the  aggregate  liability 
of  the  comp  my  has  not  been  thereby  increased.  In  these 
cases  it  cannot  properly  be  said  that  he  is  subrogated  to  the 
rights  of  the  original  creditor,  but  he  is  entitled  to  recover  in 
equity  because  there  has  been  substantially  no  borrowing  by 
the  company. 

(1)  [1899]  1  Ch.  440,  at  p.  446. 

(1)  19  Q.  B.  D.  15 v. 


-  343  - 


In  Bannatyue  v.  Me leer  (1)  Romer  L.J.  aptly  expressed  the 
principle  applicable  in  such  a  case  thus :  “  In  equity,  to  the 

extent  to  which  the  money  borrowed  has  in  fact  been  applied 
in  paying  legal  debts  and  obligations  of  the  principal,  the 
lender  is  entitled  to  stand  in  the  same  position  as  if  the  money 
had  originally  been  borrowed  by  the  principal.  That  limitation, 
and  its  true  bearing  upon  the  position  of  the  lender,  shewing 
that  he  is  not  exactly  in  the  position  of  a  person  who  is  entitled 
to  stand  in  the  shoes  of  the  creditor  in  all  respects  and  therefore 
entitled  to  the  benefit  of  any  securities  of  the  creditor  paid  off,  is 
clearly  put  in  the  decision  of  the  case  of  In  re  Wrexham,  Mold 
and  Connah’s  Quay  Rg.  Co.  (2)  which  has  been  cited  in  the 
course  of  the  argument.”  In  those  words  the  Lord  Justice  seems 
to  me  exactly  to  state  what  are  the  rights  of  the  person  who  has 
advanced  the  money.  But  it  is  said  that,  by  the  words  witli 
which  he  prefaced  that  statement,  he  suggested  that  the  absence 
of  knowledge  by  the  lender  that  the  agent  had  no  authority  to 
borrow,  or  the  belief  by  the  lender  that  the  agent  had  authority 
to  borrow,  was  material  to  the  applicability  of  the  principle 
which  he  was  stating.  I  do  not  think  that  he  meant  to  make 
that  suggestion.  The  words  in  question  are  “  Where  money  is 
borrowed  on  behalf  of  a  principal  by  an  agent,  the  lender 
believing  that  the  agent  has  authority,  though  it  turns  out  that 
his  act  has  not  been  authorized,  or  ratified,  or  adopted  by 
the  principal  ”  ;  and  then  he  proceeds  to  state  the  principle 
applicable  in  the  words  which  I  before  read.  It  is  noticeable  that 
the  words  used  by  Romer  L.J.  are  “  the  lender  believing  that  the 
agent  has  authority.”  Collins  M.R.  in  his  judgment  says  that 
the  lender  “had  no  knowledge  of  Hudson’s  want  of  authcr>- 
to  borrow  money.”  The  two  propositions  are  not  identic.:! 
Collins  M.R.  appears  to  me  not  to  have  based  his  decisis, 
upon  the  fact  that  the  lender  had  no  knowledge  of  the  agent’s 
want  of  authority,  but  merely  to  have  mentioned  it  among  fcli: 
other  facts  of  the  case  as  one  circumstance  which,  if  relevant 
told  in  favour  of  the  plaintiff  for  whom  he  was  about  to  give 
judgment.  He  said  nothing  to  shew  that,  in  the  absence  of  that 
circumstance,  his  decision  would  have  been  other  than  it  was. 
He  decides  the  case  on  the  authorities  to  which  I  have  referred. 
I  think  that,  in  what  Romer  L.J.  said,  he  was  really  directing 
his  mind,  not  to  the  question  of  knowledge  or  no  knowledge, 
but  to  the  distinction  between  “  subrogation  ”  and  the  doctrine  of 
equity  by  which,  where  there  is  no  increase  of  the  debt  of  the  com- 
pany  (the  money  advanced  having  been  applied  in  ^discharging 
a  corresponding  amount  of  debt),  a  good  equitable  debt  is  created. 
The  purport  of  that  portion  of  his  judgment  is,  I  think,  to 
describe  the  difference  between  the  two  things.  As  I  read  the 
words  relied  upon  by  the  defendant  company’s  counsel,  they 
were  not  intended  by  the  Lord  Justice  to  form  a  necessary 
premiss  to  the  applicability  of  the  principle  which  he  was  about 
to  state.  He  appears  to  me  to  have  mentioned  as  one  of  the 
facts  in  the  case,  which,  so  far  as  it  went,  was  in  favour  of  the 
lender,  the  fact  that  he  believed  that  the  agent  had  authority, 
but  I  cannot  think  that  he  regarded  that  as  an  essential  fact,  or 
that,  in  mentioning  it,  the  Lord  Justice  intended  in  any  way  to 
differentiate  the  principle  applicable  in  the  case  with  which  he 
was  dealing  from  that  which  had  been  applied  in  In  re  Cork  and 
Youghal  lly.  Co.  (1)  and  all  the  previous  cases  on  the  subject. 
So  far  as  Collins  M.R.  is  concerned,  it  seems  to  me  impossible, 
having  regard  to  the  previous  case  of  Reid  v.  Rigby  d •  Co.  (2),  that 
he  could  have  thought  that  the  question  whether  the  lender  knew 
that  the  agent  had  no  authority  to  borrow  was  material.  In  that 
case  the  defendants’  manager,  one  Allport,  who  had  authority  to 
draw  on  the  defendants’  banking  account  for  the  purposes  of  their 
business,  but  not  to  overdraw  or  borrow  on  their  behalf,  borrowed 
(1)  [1906]  1  K.  B.  108,  109.  (2)  [1899]  1  Ch.  HO,  at  p.  446. 

(2)  [1894]  2  Q.  B.  40. 


(1)  L.  R.  4  Ch.  748. 
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20/.  from  the  plaintiff,  stating  that  he  wanted  it  to  pay  the  wages 
of  defendants’  workmen,  and  gave  as  security  for  it  a  cheque 
signed  in  his  own  name  by  procuration  for  the  defendants.  He' 
had  overdrawn  the  defendants’  banking  account,  and  he  borrowed 
the  money  for  his  own  purposes,  to  replace  money  of  the 
defendants  which  he  had  abstracted,  but  he  paid  the  money  in 
to  the  defendants’  account  at  their  bank,  and  used  it  to  pay  the 
wages  of  the  defendants’  workmen.  In  an  action  on  the  cheque, 
the  point  was  taken  that  the  signature  being  by  procuration 
operated  by  virtue  of  s.  25  of  the  Bills  of  Exchange  Act, 
1882,  as  notice  to  the  plaintiff  that  the  agent  had  but  a 
limited  authority  to  sign,  and  the  principal  would  only  be 
bound  by  the  signature,  if  the  agent  was  acting  within  his 
authority.  The  words  of  Collins  J.,  as  he  then  was,  in  giving 
judgment,  are  these:  ‘‘By  the  terms  of  s.  25  of  the  Bills  of 
Exchange  Act,  1882,  it  was  apparent  on  the*  face  of  the  cheque 
that  the  authority  of  the  person  signing  the  cheque  was  limited.” 
Therefore  the  claim  on  the  cheque  failed.  He  goes  on :  “I  can 
entertain  no  doubt,  on  examination  of  the  account,  that  this  sum 
of  20/.  found  its  way  to  the  credit  of  the  defendants’  account  at 
the  bank.  The  question  for  our  determination  is  whether  the 
plaintiff  can  maintain  an  action  to  recover  that  sum.  If,  instead 
of  giving  a  cheque,  Allport  had  asked  the  plaintiff  to  pay  the 
workmen,  and  the  plaintiff  11  done  so,  could  not  the  plaintiff 
have  maintained  an  action  .  •  st  the  defendants  to  recover 

what  he  had  paid  ?  I  am  of  opinion  that  he  could ;  for  what  he 
did  would  have  been  a  payment  of  the  defendants’  debt.  On  that 
state  of  facts,  therefore,  the  plaintiff  would  be  entitled  to  recover. 
Then  does  it  make  any  difference  that  the  money  went  into  the 
bank  ?  I  think  not ;  for  the  effect  of  the  transaction  could  only 
be  rendered  different,  if  the  money  were  paid  in  by  virtue  of 
some  contract  which  was  binding  as  between  Allport  and  the 
defendants;  but  there  was  no  such  contract,  and  there  had  been 
no  change  of  position  before  the  defendants  knew  the  facts.  The 
question  is  whether,  now  that  they  have  found  out  Allport’s 
defalcations,  the  defendants  can  keep  the  plaintiff’s  money.” 
Reproducing  the  doctrine  of  In  re  Cork  and  Youahal  R.u.  Co.  (1) 

in  a  slightly  modified  form,  he  held  that,  inasmuch  as  the  monev 
had  been  used  in  paying  the  defendants’  workmen,  the  plaintiff' 
was  entitled  to  recover. 

I  have  gone  through  the  authorities  at  some  length  because 
the  question  seems  to  me  to  be  one  of  considerable  importance. 
I  cannot  find  any  reason  for  saying  that,  in  this  second  class  oi 
cases,  namely,  where  the  money  is  borrowed  by  an  agent  without 
authority  from  the  principal,  but  is  'applied  in  paying  debts 
of  the  principal,  the  question  of  knowledge  by  the  lender 
of  the  agent's  want  of  authority  to  borrow  is  material  for 
the  purposes  of  the  equitable  doctrine  on  this  subject,  the  basis 
of  that  doctrine  being  that  the  transaction  is  not,  in  substance, 
one  of  borrowing  it  all.  The  whole  question  for  the  purposes  of 
that  doctrine  R  whether  the  money  found  by  the  lender  has  been 
applied  so  as  to  relieve  the  so-called  borrower  of  liability.  If  and 
to  the  extent  that  it  has  been  so  applied,  he  cannot  retain  the 
money.  The  lender  is  not  entitled  to  stand  in  the  shoes  of  the 
original  credit'  by  subrogation,  but  the  debtor  whose  debt  has 
been  paid  with  his  money  is  bound  to  repay  that  money  to  him. 
On  the  question  of  law  I  am  of  opinion  that  the  plaintiff 
company  is  entitled  to  recover.  As  regards  the  fact  of 
knowledge  I  have  no  doubt  that  the  officers  of  the  plaintiff 
company  must  be  taken  to  have  known  that  the  managing 
director  of  the  defendant  company  had  no  authority  to  pledge 
the  credit  of  the  company  for  the  loan,  but  I  do  not  think  that  it 

is  material  whether  they  knew  or  not. 

(1)  L.  E.  4  Ch.  748. 
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Kennedy  L.J.  [After  discussing  the  question  of  fact,  whether 
t  ic  advance  of  money  by  the  plaintiff  company  was  a  loan  to 
Moihange  in  his  individual  capacity  or  intended  to  be  a  loan  to 
the  defendant  company,  and  agreeing  with  the  conclusion  arrived 
at  by  Buckley  L.J.  on  that  question,  the  Lord  Justice  proceeded 
to  deal  with  the  question  of  law  which  thereupon  arose  as 
follows.]  Then  comes  the  point  of  law  dealt  with  by  Scrutton  J. 
in  the  second  part  of  his  judgment.  The  judgment  which  has 
just  been  delivered  upon  this  point  by  one  who  is  more  familiar 
with  the  doctrine  of  equity  on  the  subject  than  myself  relieves., A 
me  from  the  necessity  of  expressing  my  view  at  any  length,  but  ■- 
I  desire  to  say  a  few  words  on  the  point.  The  question  of  law 
raised  by  the  facts  of  this  case  is  as  follows :  it  is  said  that  no 
relief  can  properly  be  given  in  such  a  case  as  this  to  the  person  “ 
who  is  seeking  to  recover  the  money  which  he  has  advanced, 
where  he  knew,  when  making  the  advance,  that  the  person  who 
purported  to  act  as  agent  for  a  principal  in  borrowing  the  money 
had  no  authority  so  to  act.  Buckley  L.J.  has  referred  in  detail 
to  the  observations  of  great  authorities  on  this  subject.  I  under¬ 
stand  that  the  correct  statement  of  the  principle  applicable  in 
such  cases — and  I  desire  for  myself  to  adopt  that  statement — 
is  that  which  is  expi’essed  by  that  distinguished  author  and 
great  lawyer,  Lord  Lindley,  in  his  works  on  partnership  and 
companies.  In  Lindley  on  Companies,  6th  ed.,  pp.  292,  293, 
he  points  out  that  “  one  person  may  be  benefited  by  a  contract 
made  by  others  without  being  himself  in  any  way  bound  by  it : 
a  loan  to  A.  cannot  be  recovered  from  B.  simply  because  the 
money  leut  has  come  into  his  hands ;  so,  if  the  directors  of  a 
company  enter  into  a  contract  which  is  not  binding  on  the 
company,  either  upon  the  ground  that  the  contract  is  ultra  vires, 
or  upon  any  other  ground,  the  company  is  not  liable  on  the 
contract  simply  bcjcause  it  has  had  the  benefit  thereof.”  He 
then  mentions  certain  exceptions  to  the  general  rule,  and  after¬ 
wards  deals  with  the  equitable  doctrine  sought  to  be  applied  in 
the  present  case  as  follows:  “From  these  doctrines  there  has 
been  developed  a  rule  to  the  effect  that  a  company  is  liable  in 
equity  to  refund  money  improperly  borrowed  by  its  directors  on 
its  behalf  but  in  fact  bona  fide  applied  in  discharging  debts  or 
liabilities  of  the  company  which  could  have  been  enforced  against 
it.  At  first  this  equitable  doctrine  was  based  on  the  principle  of 
subrogation,  the  person  making  the  advance  being  held  entitled 
in  equity  to  stand  in  the  place  of  the  creditor  paid  off ;  and  this 
view  prevailed  until  it  was  found  to  lead  to  consequences  which 
shewed  it  to  be  erroneous.  The  underlying  principle  in  the 
case  of  companies  which  have  borrowed  in  excess  of  their  powers 
is  that,  if  the  money  so  borrowed  has  been  applied  in  discharging 
the  legitimate  liabilities  of  the  company,  such  borrowing  has  not 
in  fact  increased  the  company’s  liabilities,  and  the  company  has 
not  hi  substance  exceeded  its  powers :  in  equity  therefore  the 

advance  is  treated  as  valid  to  the  extent  of  its  legitimate  applica¬ 
tion.”  In  Lindley  on  Partnership,  8th  ed.,  p.  234,  Lord  Lindley 
states  the  law  thus  :  “  Where,  however,  money  borrowed  by  om 
partner  in  the  name  of  the  firm  but  without  the  authority  of  his 
co-partners  has  been  applied  in  paying  off  debts  of  the  firm,  the 
lender  is  entitled  in  equity  to  repayment  by  the  firm  of  the 
amount  which  he  can  shew  to  have  been  so  applied  :  and  the 
same  rule  extends  to  money  bona  fide  borrowed  and  applied  for  any 
other  legitimate  purpose  of  the  firm.  This  doctrine  is  founded 


-  346  - 


partly  on  the  right  of  the  lender  to  stand  in  equity  in  the  place  ? 
of  those  creditors  of  the  firm  whose  claims  have  been  paid  off  by 
his  money  ;  and  partly  on  the  right  of  the  borrowing  partner  to  be 
indemnified  by  the  firm  against  liabilities  bona  fide  incurred  by 
him  for  the  legitimate  purpose  of  relieving  the  firm  from  its  debts 
or  of  carrying  on  its  business.”  In  the  note  to  this  passage 
he  refers  to  several  cases.  Among  others  he  refers  to  In  re 
National  Permanent  Benefit  Bidldintj  Society  ( 1),  in  which  the 
doctrine  in  question  is  very  clearly  stated  by  Giffard  L.J.  in 
practically  the  same  language  as  Lord  Lindley  states  it.  The 
present  case  appears  to  me  to  be  a  strong  case  for  the  application 
of  the  doctrine  so  stated,  because  in  some  of  the  cases  in  which 
it  has  been  applied  the  company  had  no  borrowing  powers  at  all, 
whereas  here  the  company  itself  had  power  to  borrow,  and  the 
most  that  can  be  said  is  that  the  person  acting  as  agent  required  .V 
special  authority  to  borrow  on  behalf  of  the  company.  That 
appears  to  me  to  he  an  a  fortiori  case  as  contrasted  with  one  in 
v  liich  the  company  itself  had  no  power  to  borrow.  If  the  equitable  0 
doctrine  in  question  is  applicable  where  a  company  had  no 
power  to  borrow,  there  seems  to  me  to  be  a  stronger  case  for  its 
application  where  the  only  irregularity  was  that  the  agent  had  > 
not  been  specially  authorized  to  borrow,  and  he  had  done  so,  not 
f"i  his  own  benefit,  but  for  the  benefit  of  his  principals,  who  had 
aright  toaltirm  his  action.  V  egard  to  the  view  put  forward 
by  the  defendant  company’s  cou  is  to  the  effect  of  the  judg¬ 
ments  of  Collins  M.R.  and  Homer  L.J.  in  the  case  of  Bannatyne 
v.  Maclver  (2)  I  agree  with  what  has  been  said  by  my  brother 

♦ 

Buckley.  For  these  reasons  I  cannot  agree  with  the  judg¬ 
ment  of  Scrutton  J.  in  the  Court  below  either  as  regards  the 

facts  or  the  law. 

Appeal  allowed. 

(1)  (1869)  L.  R.  5  Ch.  309,  313.  (2)  [1900]  1  K.  E.  103. 

BIRD  AND  OTHERS,  ASSIGNEES  v .  BROWN.  Exchequer.  1850. 

4  Ex.  786 . 

ROLFE  B.  This  was  an  action  of  trover  to  recover 
the  value  of  several  cargoes  of  corn  and  other  goods,  sent 

from  New  York  to  this  country.  It  was  tried  at  Liverpool, 
and  a  verdict  was  found  for  the  plaintiffs,  subject  to  our 
opinion  on  a  case  reserved.  The  case  was  argued  before  us 
last  term,  when  the  material  facts  appeared  to  be  as 

follows;  Carne  &.  Telo,  merchants  at  Liverpool,  early  in 
1840  sent  out  extensive  orders  to  Charles  1 1 1  ins  ,  a  merchant 

at  New  York, ( to  purchase  for  them  corn,  flour,  tallow,  and 
other  articles.  In  pursuance  of  these  orders,  Illins  made 

purchases  to  the  amount  of  about  £14,000  and  snipped  the 
goods  by  five  vessels  bound  to  Liverpool,  namely,  two 

vessels  each  called  the  "Ashburton"  and  three  others,  called 
respectively  the  "Europe",  the  "New  York"  and  the  "Hottin- 

guer".  These  were  all  general  vessels  and  the  goods  were 
consigned  to  Messrs.  Carne  L  Telo. 

The  shipments  were  all  made  in  the  month  of  March, 

18-10.  The  goods  shipped  by  the  "Hottinguer"  were  received 
by  Carne  L  Telo  before  the  7th  of  April,  1846,  on  which  day 
they  stopped  payment.  Illins,  pursuant  to  directions  from 
Carne  L  Telo,  had  urawn  bills  for  the  goods,  partly  on 
arne  &  Telo  themselves,  partly  on  a  firm  of  Richards, 

Little  &.  Co.,  with  whom  Carne  L  Telo  had  dealings.  The  de¬ 
fends  ri'  a,  who  are  inerch  kn  ts  at  Liverpool,  and  who  also  have 

i  of  business  at  New  York,  purchased  there  several  of 
Is  so  drawn  by  Illins,  to  the  amount  of  about  £JDftOUU| 
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and  those  bills  were  remitted  In  regular  course  to  them  at 
Liverpool,  The  bills  were  all  drawn  at  sixty  days'  sight, 
and  were  dated,  some  on  the  28th  of  March,  the  rest  on  the 
30tho 


On  the  8th  of  May  a  fiat  in  bankruptcy'  issued  against 
Carne  L  Telo,  and  they  were  duly  found  bankrupts,  and  the 
plaintiffs  are  their  assignees.  The  "Europe"  arrived  at 
Liverpool  on  the  3rd  of  May,  one  of  the  "Ashburtons"  on  the 
5th,  the  other  on  the  0th,  and  the  "New  York"  on  the  0thj 
and  immediately  on  the  arrival  of  each  of  these  ships,  and 
while  the  transitua  of  the  goods  on  board  continued,  the  de¬ 
fendants,  on  behalf  of  Illins,  gave  notice  to  the  master  and 
consignees  of  each  ship,  claiming  to  stop  the  goods  In 
t  rans itu„  The  defendants  were  not  agents  of  Illins,  nor  had 
they  received  from  him  any  authority  to  make  this  stoppage. 

On  the  11th  of  May  the  plaintiff  Biard,  as  offioial  assignee 
of  Carne  &  Telo  made  a  formal  demand  of  the  goods  from  the 
master  and  Consignee  of  each  of  the  four  ships,  at  the  same 
time  tendering  the  freight.  The  goods  were  then  still  on 
board  undelivered,  but  the  master  and  consignee  refused  to 
deliver  the  goods  to  the  plaintiffs,  and  on  the  same  day, 
delivered  the  whole  of  them  to  the  defendants. 

On  the  next  day  th.i  plaintiff  Bird  made  a  forr^l  demand 
of  the  goods  from  the  defendants,  but  they  refused  to  deliver 

up  the  same,  claiming  title  under  the  stoppage  Jin  t  rans  1  tu. 

On  the  28th  of  April,  Illins  heard  at  New  York  that  Carne  L 

Telo  had  stopped  payment,  and  on  the  next  day  he  executed  a 
power  of  attorney  to  Joseph  Hubback  of  Liverpool,  authorizing 
him  to  stop  the  goods  _iri  t  fans  itu,  This  was  received  by 
Hubback  on  the  13th  of  May,  and  he  on  that  day  adopted  and 
confirmed  the  previous  stoppage  by  the  defendants,  Illins 
afterwards,  and  long  before  the  commencement  of  this  action, 
adopted  and  ratified  all  which  had  been  done  both  by  Hubback 
and  the  defendants. 

The  only  point  for  our  decision  is,  whether  the  title  of 
Carne  I*  Telo  had  been  divested  by  the  stoppage  Jj}  transitu? 
for  if  not,  then  undoubtedly,  the  goods  belonged  to  the  Dla^in.- 
tiffs  as  their  Assignees?  and  as  there  was  a  clear  conversion 
by  the  defendants,  the  plaintiffs  would  be  entitled  to  re¬ 
cover,  Mr,  Crompton,  for  the  defendants,  made  two  points? 
first,  that  there  was  a  good  stoppage  on  the  13th,  under  the 
power  to  Hubback?  and,  secondly  if  that  be  not  so,  still  that 
the  subsequent  ratification  by  Illins  made  the  previous  stop¬ 
pages  by  the  defendant  good. 

As  to  the  first  point,  we  are  of  the  opinion  that  there 
could  be  no  valid  stoppage  _in  transitu,  after  the  formal  de¬ 
mand  of  the  goods  by  Bird  on  the  11th  of  May,  and  the  subse¬ 
quent  delivery  of  them  to  the  defendants,...,  , 

,  ,  ,  The  other  point,  namely,  whether  the  several  stop¬ 

pages  by  the  defendants,  before  the  11th  of  May,  without  any 
previous  authority  from  Illins,  were  made  good  by  his  subse¬ 
quent  ratification  of  what  had  been  done,  appeared  to  be  one 
of  more  nicety?  but  on  full  consideration,  we  are  of  opinion 
that  here  too  the  defendants  must  fail.  In  the  first  place, 
the  power  of  attorney  to  Hubback,  and  his  subsequent  confirma¬ 
tion  of  the  acts  of  the  defendants,  may  be  laid  out  of  our 
consideration.  The  authority  to  Hubback  was  no  doubt  exe¬ 
cuted  by  Illins  while  the  goods  were  JLn  transjLtuj  but  that  is 
not  material,  unless  the  stoppage  itself  took  place  pending 
the  t  rans 1 1  us  g  and,  so  far  as  Hubback  is  concerned,  that  cer¬ 
tainly  was  not  the  case,  for  he  did  not  receive  his  authority 
nor  attempt  to  act  in  the  matter  till  the  13th,  that  is,  not 
till  the  day  after  the  conversion  complained  of  in  this 
action.  It  Is  true  that  he  then,  so  far  os  ho  lawfully  could, 
adopted  and  ratified  the  acts  of  the  defendants,  but  this  was 
afterwards,  and  before  tne  commencement  of  this  action,  done 
by  Illins  himself?  and  so  If  such  ratification  is  good,  there 
is  no  necessity  for  relying  on  the  ratification  of  Hubback, 
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ratified  what  the  defendants  had  done#  From  that  time  the  stoppage 
was  the  act  of  Illins,  but  it  was  then  too  late  for  him  to  stop.  The 
goods  had  already  become  the  property  of  the  plaintiffs,  free  from 
all  right  of  stoppage.  We  are  therefore  of  opinion  that  there  must 
be  judgment  for  the  plaintiffs. 


BOLTON  PARTNERS  (Limited)  v.  LAMBERT.  Court  of  Appeal. 

1889.  41  Ch.D.  295. 

Action  brought  by  Bolton  Partners  (Limited)  against 
Lambert  to  enforce  specifically  an  agreement  to  take  a 
lease  of  certain  promises.  On  Dec.  8,  1886,  Lambert  wrote 

to  P.  3  cratchley ,  who  was  then  acting  as  managing  director 
of  the  company,  offering  to  take  the  premises  on  the  terms 
stated  in  his  letter.  On  Dec.  13,  '•1886,  the  "works  com¬ 
mittee"  (  appointed  by  the  board  of  directors  decided  to 
^accept  the  offer  and  instructed  S  c  ratchley  to  write  Lam¬ 
bert  to  this  effect.  Scratchley  wrote  Lambef  the  follow¬ 
ing  day  stating  that  the  directors  had  accepted  the  offer. 
Neither  the  "works  committee*  nor  Scratchley  had  authority 
to  accept  such  an  offer.  On  Dec.  17,  1886,  the  company's 

solicitor  sent  Lambert  a  draft  agreement  containing  stipu¬ 
lations  not  mentioned  in  the  defendant's  offer.  Lambert 
objected  to  these  and  finally  on  Jan.  13,  1887,  wrote  to 

the  company  withdrawing  his  offer  on  the  ground  that  he 
_ha d  been  misled  by  the  statements  that  had  been  made  to  him 
as  to  the  value  of  the  property. 

On  Jan.  17,  1887,  the  writ  in  this  action  was  issued 

by  direction  of  the  board  of  directors,  asking  for  speci¬ 
fic  performance  of  the  agreement  contained  in  the  letters. 

On  Jan.  23,  1887,  the  board  of  directors  held  a  meeting 

at  which  they  confirmed  the  action  of  the  " works. CQm- 
_m  1 1 1 ee"  and  of  Scratchley.  The  defendant  denied  that  there 
had  been  any  complete  contract;  and  contended  that  after  the 
defendant  had  repudiated  his  offer  it  was  too  late  for  the 
company  to  ratify  Scratchley ' s  acceptance. 

At  the  trial  before  Kekewich  J.,  specific  performance 
was  decreed.  From  this  judgment  the  defendant  appealed, 

COTTON  L.J.  ,  .  ,  But  then  it  is  said  that  on  the  13th 

of  January,  1887,  the  defendant  entirely  withdrew  the  offer 
he  had  made.  Of  course  the  withdrawal  could  not  be  effective 
if  it  were  made  after  the  contract  had  been  complete.  As 
soon  as  an  offer  has  been  accepted  the  contract  is  complete. 
But  is  is  said  that  there  could  be  a  withdrawal  by  the  defen¬ 
dant  on  the  13th  of  January  on  this  ground,  that  the  offer  of 
the  defendant  had  been  accepted  by  Scratchley,  a  director  of 
the  plaintiff  company,  who  was  not  authorized  to  bind  the 
company  by  acceptance  of  the  offer,  and  therefore  that  until 
the  company  ratified  Scratchley' s  act  there  was  no  acceptance 
on  behalf  of  the  company  binding  on  the  company,  and  there¬ 
fore  the  defendant  could  withdraw  his  offer.  Is  that  so? 

The  rule  as  to  ratification  by  a  principal  of  acts  done  by  an 
assumed  agent  is  that  the  ratification  is  thrown  back  to  the 
date  of  the  act  done,  and  that  the  agent  is  put  in  the  same_ 
position  as  if  he  had  had  authority  to  do  the  act  at  the 
time  the  act  was  done  by  him.  Various  cases  have  been  re¬ 
ferred  to  as  laying  down  this  principle,  but  there  is  no  case 
exactly  like  the  present  one.  The  case  of  Hagedo  rn  v. 
Oliverson  is  a  strong  case  of  the  application  of  the  prin¬ 
ciple.  It  was  there  pointed  out  how  favourable  the  rule  wa: 
to  the  principal,  because  till  rat i f lea t ion  he  wag,  nol_baund , 
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and  he  had  an  option  to  adopt  or  not  to  adopt  what  had  been 
done.  In  that  case  the  plaintiff  had  effected  an  insurance 
on  a  ship  in  which  another  person  was  interested,  and  it  was 
held  that  long  after  the  ship  had  been  lost  the  other  person 
might  adopt  the  act  of  the  plaintiff,  though  done  without 
authority ,  so  as  to  enable  the  plaintiff  to  sue  upon  the 
policy.  Again,  in  Ancona  v.  Ma rk s .  7  H»  &  N.  686,  where  a 

bill  was  indorsed  to  and  sued  on  in  the  name  of  Ancona,  who 
had  given  no  authority  for  that  purpose,  yet  it  was  held  that 
Ancona  could,  after  the  action  had  been  brought,  ratify  what 
had  been  done,  and  that  the  subsequent  ratification  was  equi¬ 
valent  to  a  prior  authority  so  as  to  entitle  Ancona  to  sue 
upon  the  bill.  It  was  said  by  Mr.  Brice,  that  in  that  case 
there  was  a  previously  existing  liability  of  the  defendant 
towards  some  person;  but  the  liability  of  the  defendant  to 
Ancona  was  established  by  Ancona's  authorizing  and  ratifying 
the  act  of  the  agent,  and  a  previously  existing  liability  to 
others  did  not  affect  the  principle  laid  down, 

The  rule  as  to  ratification  is  of  course  subject  to 
some  exceptions.  An  estate  once  vested  cannot  be  divested, 
nor  can  an  act  lawful  at  the  time  of  i ts spe rf o rmance  be 
rendered  unlawful,  by  the  application  of  the  doctrine  of 
ratification.  The  case  of  Wa 1 t  e  r  v.  James ,  L,R,  6  Ex.  124, 
was  relied  on  by  the  appellant,  but  in  that  case  there  was 
an  agreement  between  the  assumed  agent  of  the  defendant  and 
the  plaintiff  to  cancel  what  h  d  been  done  before  any  rati¬ 
fication  by  the  defendant;  in  tne  present  case  there  was  no 
agreement  made  between  Scratchley  and  the  defendant  that  what 
had  been  done  by  Scratchley  should  be  considered  as  null  and 
void. 


The  case  of  Bird  v.  Brown,  4  Ex,  786,  which  was  also  re¬ 
lied  on  by  the  appellant,  is  distinguishable  from  this  case. 
There  it  was  held  that  the  ratification  could  not  -operate 
to  divest  the  ownership  which  had  previously  vested  in  the 
purchaser  by  the  delivery  of  the  goods  before  the  ratifi¬ 
cation  of  the  alleged  stoppage  i_n  transitu.  So  also  in 
Ly  e  1 1  v.  Kennedy  .  18  Q.B,L).  796  ,  the  plaintiff,  who  repre¬ 

sented  the  lawful  heir,  desired,  after  the  defendant  Kennedy 
had  acquired  a  title  to  the  estate  by  means  of  the  Statute 
of  Limitations  and  after  the  title  of  the  heir  was  gone,  to 

ratify  the  act  of  Kennedy  as  to  the  receipt  of  rents,  so  as 
to  make  the  estate  vest  in  the  heir.  In  my  opinion  none  of 
these  cases  support  the  appellant's  contention. 

I  think  the  proper  view  is  that  the  acceptance  by 
Scratchley  did  constitute  a  contract,  subject  to  its  being 
shown  that  Scratchley  had  authority  to  bind  the  comfiai  y . 

If  that  were  not  shown  there  would  be  no  cont  rac  t  ox)  the 
part  of  the  company,  but  when  and  as  soon  as  authority  was 
given  to  Scratchley  to  bind  the  company  the  authority  war 
thrown  back  to  the  time  when  the  act  was  done  by  Scratchley 
and  prevented  the  defendant  withdrawing  his  offer,  because 
it  was  then  no  longer  an  offer,  but  a  binding  contract. 

This  point  therefore  must  also  be  decided  against  the 
appellant.  Another  point  was  raised  as  to  misrepresentation 
but,  having  regard  to  the  evidence,  in  my  opinion  that  has 
not  been  made  out.  The  appeal  therefore  falls. 

LOPES  L.J.  An  important  point  is  raised  with  regard 
to  the  withdrawal  of  the  offer  before  ratification  in  this 
case.  If  there  had  been  no  withdrawal  this  case  would  have 
been  simple.  The  ratification  by  the  plaintiffs  would  have 
back  to  the  time  of  the  acceptance  of  the  defen- 
o'fer  by  Scratchley,  and  the  plaintiffs  would  have 
adopt  j>i  contract  made  on  their  behalf. 
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It  is  said  there  was  no  contract  which  could  be  rati¬ 
fied,  because  Scratchley  at  the  time  he  accepted  the  defen¬ 
dant's  offer  had  no  authority  to  act  for  the  plaintiffs. 
Directly  Scratchley  on  behalf  and  in  the  name  of  the  plain¬ 
tiffs  accepted  the  defendant's  offer,  I  think  there  was  a 
contract  made  by  Scratchley  assuming  to  act  for  the  plain¬ 
tiffs,  subject  to  proof  by  the  plaintiffs  that  Scratchley 
had  that  authority. 

The  plaintiffs  subsequently  did  adopt  the  contract, 
and  thereby  recognized  the  authority  of  their  agent  Scratch- 
ley.  JMrectly  they  did  so  the  doctrine  of  ratification 
applied  and  gave  the  same  effect  to  the  contract  made  by 
Scratchley  as  it  would  have  had  if  Scratchley  had  been 
clothed  with  a  precedent  authority  to  make  it.  If  Scratch- 
ley  had  acted  under  a  precedent  authority  the  withdrawal  of 
the  offer  by  the  defendant  would  have  been  inoperative,  and 
it  is  equally  inoperative  where  the  plaintiffs  have  rati¬ 
fied  and  adopted  the  contract  of  the  agent.  To  hold  other¬ 
wise  would  be  to  deprive  the  doctrine  of  ratification  of 
it s  retrospective  effect.  To  use  the  words  of  Baron  Martin 
in  B  rook  v.  Hook ,  the  ratification  would  not  be  "dragged 
back  as  it  were  and  made  equipollent  to  a  prior  command." 

£The  opinions  of  the  trial  Judge,  Kekewich  J.  and 
Lindley  L.J.  are  omitted,] 

C  Bo  1 1  on  v.  Lambe  rt  has  been  followed  in  the  English 
Court  of  Appeql  in  In  re  Portugese  Consolidated  Copper  Mines, 
Sterlis  Case.  42  Ch.D.  160.  In  the  same  cause,  Bosanquet ' s 
Case.  45  Ch.D.  16,  a  fair  limitation  was  placed  on  the  doc¬ 
trine,  Bowen  L.J.  at  p.  34  stating  that  ratification  "must 
take  place  within  a  reasonable  time  and  the  standard  of 
reasonableness  must  depend  uoon  the  circumstances  of  each 
case."  -The  doctrine  has  been  severely  criticized,  the 
Judicial  Committee  of  the  Privy  Council  in  Fleming  v.  Bank 
of  New  Zealand.  Cl000]  A»C.  at  587  stating:  "The  decision 
referred  to  ( Bol ton  v .  Lambe  rt )  presents  difficulties,  and 
their  Lordships  reserve  their  liberty  to  reconsider  it  if 
on  some  future  occasion  it  should  become  necessary  to  do  so," 
See  Fry  on  Specific  Performance,  5th  ed.  (Can.)  Appendix, 

Note  A,  where  the  author  criticizes  the  decision  of  Bol ton 
v.  Lambe  rt  and  says:  "If  the  principle  of  this  case  should 
ever  come  before  a  Court  not  bound  by  it,  it  may  be  worthy 
of  consideration  whether  it  should  not  receive  further  dis¬ 
cussion.  .  ,  It  Beems  to  follow  from  it  that  the  intervention 

of  a  mere  stranger  may  prevent  a  person  who  has  made  an  offer 
from  withdrawing  that  offer  until  it  Is  seen  whether  the  per¬ 
son  to  whom  it  is  made  will  ratify  it  or  not,  and  consequent¬ 
ly  places  that  person  in  the  difficult  position  of  neither  hav 
ing  a  contract  nor  a  right  to  withdraw  an  of f er0  An  offer 
made  to  a  principal  may  be  withdrawn;  an  offer  made  to  a  per¬ 
son  who  professes  to  be  an  agent  but  is  not,  cannot  be  with¬ 
drawn;  so  that  the  person  making  the  offer  is  worse  off  in 
the  latter  than  the  former  case." 

See  5  Law  Quarterly  Review  441,  and  Wa mb a ugh,  A  P roblem 
as  to  Ratification,  9  Harv.  L„  Rev.  60  .] 

GOOD  ISON  THRESHER  CO,  v.  DOYLE „  Supreme  Court  of  Ontario, 
Appellate  Division.  1925.  57  O.L.R.  300. 

MASTEN  J.A.  This  is  an  appeal  from  the  judgment  of 
O'Brian,  County  Court  Judge,  sitting  without  a  Jury  in  the 
County  Court  of  the  County  of  Carleton.  The  Judgment  is  dated 
the  10th  March,  1925,  and  is  in  favour  of  the  plaintiffs  for 
the  full  amount  of  their  claim  with  costs. 
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The  defendant  appeals  on  the  grounds:  that  the  approval 
of  the  plaintiff  comnanv_was  a  condition  subsequent  5  that 
the  writing  signed  by  the  defendant  was  merely  an  offer,  with¬ 
out  consideration,  which  was  revoked  before  acceptance;  and 
that  no  binding  contract  was  ever  entered  into  between  the 
part ies  , 

The  action  is  for  the  price  of  a  threshing  machine  which 
the  plaintiffs  allege  was  sold  by  them  to  the  defendant.  The 
claim  is  founded  on  an  alleged  agreement  dated  the  25th  June, 
1922,  which  purports  to  be  made  between  the  plaintiff  company 
(the  John  Goodison  Thresher  Company  of  Sarnia  Ltd,)  and  the 
defendant,,  It  was  signed  on  its  date  by  the  defendant,  but 
has  never  been  signed  by  the  plaintiff  company.  The  agent  of 
the  plaintiff  company,  James  C„  Wilson,  well  knowing  that  he 
had  no  authority  so  to  do,  did  not  purport  to  sign  or  accept 
for  the  company,  but  sent  the  document  signed  by  the  defen¬ 
dant  (exhibit  1)  to  the  head-office  of  the  plaintiff  company 
for  acceptance  there.  On  the  29th  June,  four  days  after  sign¬ 
ing  exhibit  1,  the  defendant  wrote  to  the  plaintiff  company 
as  f  o 1 1 o  ws  s 


"Osgoode  Station,  Ont,  June  29-22, 
The  John  Goodison  Thresher  Co,  Ltd0,  Sarnia,  Ont, 

Dear  Sirs;  I  hereby  notify  you  that  I  do  not 
desire  or  intend  to  purchase  from  your  company  the 
second-hand  White  thresher,  stacker  and  feeder,  as 
described  in  a  written  offer  of  purchase  made  by  me 
and  dated  the  25th  day  of  June,  1922,  It  will  be 
useless  for  you  to  attempt  to  deliver  the  machine 
referred  to,  as  I  do  not  intend  to  accept  delivery 
of  same,  I  hereby  cancel  the  offer  of  purchase  con¬ 
tained  in  the  said  contract. 


Yours  truly, 

•Anthony  Doyle’," 

This  letter  was  received  by  the  plaintiffs  bjefore  any 
acceptance  of  the  offer  had  been  determined  on  by  t_he.m^_ 
and  it  was  not  until  the  plaintiffs'  letter  of  the  4  t-h 
July  that  their  acceptance  was  not  if  led  to  the  defendant. 
The  plaintiffs  contend  that  their  acceptance  operated  as 
a  ratification  of  a  contract  made  on  the  25th  June,  and 
that  the  defendant's  attempted  withdrawal  of  his  offer, 
on  the  29th  June,  was  nugatory. 

The  Judgment  of  the  learned  trial  Judge  is  founded 
on  Bolton  Partners  v  „  Lambert,  II  Ch_l>.  295,  But  1  am  of 

opinion  that  the  facts  of  this  case  make  it  clearly  distin- 
gu 1 s  hab 1 e  f  rom  that  case,  and  that  the  contentions  of  the 
present  appellant  ought  to  be  maintained,  Bolton  Partners 
v.  Lambert  was  an  action  for  specific  performance  brought 
by  the  vendors  of  leasehold  premises.  The  order  of  the 
occurrences  in  that  case  was  as  follows:  (1)  Lambert  writes 
to  one  Scratchley,  a  director  of  Bolton  Partners  Limited, 
offering  to  buy  certain  leasehold  premises  of  that  company; 
(2)  Scratchley  submits  Lambert's  offer  to  a  committee  oi 
the  directors  of  the  plaintiff  company.  The  committee 
approves  the  acceptance  of  the  offer  and  instructs  Scratch- 
ley  to  write  Lambert  accordingly,  but  the  committee  itself 
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had  no  authority  to  bind  the  company,  and  its  lands  could  be 
sold  only  by  direction  of  the  full  board  of  directors;  (3) 
on  the  authority  of  the  committee,  Scratchley  writes  to  Lam¬ 
bert  accepting  his  offer  in  the  name  of  the  company;  (4)  the 
next  occurrence  is  that  Lambert  withdraws  his  offer  to  buy; 

(5)  the  plaintiff  company  then  issues  a  writ  for  specific 
performance;  (6)  after  the  issue  of  the  writ,  the  board  of 
directors  confirms  the  action  of  its  committee  on  work  and 
confirms  Scratchley ' s  letter  of  acceptance.  It  was  held 
that  the  ratification  by  the  board  of  directors  related  back 
to  the  date  of  Scratchley ' s  acceptance  of  Lambert's  offer, 
and  that  Lambert's  attempted  withdrawal  of  his  offer  was 
nugatory . 

Thus  there  was  in  that  case  an  agreement  in  form 
between  the  company  and  Lambert  prior  to  Lambert’s  with¬ 
drawal  of  his  offer.  See  the  Judgments  of  Cotton  and  Lind- 
ley  L.JJ.  and  of  Lopes,  L.(J.  where  he  says:  "It  is  said  that 
there  was  no  contract  which  could  be  ratified  because  Scratch- 
ley  at  the  time  he  accepted  the  defendant's  offer  had  no 
authority  to  act  for  the  plaintiffs.  Directly  Scratchley 
on  behalf  and  in  the  name  of  the  plaintiffs  accepted  the  de¬ 
fendant's  offer  I  think  there  was  a  contract  made  by  Scratch- 
ley  assuming  to  act  for  the  plaintiffs,  subject  to  proof  by 
the  plaintiffs  that  Scratchley  had  that  authority.  The 
plaintiffs  subsequently  did  adopt  the  contract,  and  thereby 
recognized  the  authority  of  their  agent  Scratchley.  Direct¬ 
ly  they  did  so  the  doctrine  of  ratification  applied  and  gave 
the  same  effect  to  the  contract  made  by  Scratchley  as  it 
would  have  had  if  Scratchley  had  been  clothed  with  a  pre¬ 
cedent  authority  to  make  it." 

In  view  of  the  observation  of  the  Privy  Council  in 
Fleming  v .  Bank  of  New  Zealand ,  flQOO]  A.C.  577,  at  p.  587, 
reserving  liberty  to  reconsider  the  authority  of  Bo  1  ton 
Partners  v.  Lambert ,  the  doctrine  of  that  case  ought  not  to 
be  extended.  Turning  now  to  the  facts  of  this  present  case, 
which  in  my  view  distinguished  it  from  Bolton  Partners  v. 

Lambe  rt ,  I  observe  that  the  opening  clause  of  the  alleged 
agreement  is  as  follows:  "The  company  agrees  to  sell  to 

the  said  purchasers,  who  Jointly  and  severally  agree  to  buy 
upon  the  terms  of  this  agreement,  which  is  to  be  approved  of 
by  the  said  company  with  or  without  notice  to  the  purchasers." 

There  follows  a  description  of  the  article  sold  and 
the  price,  and  then  the  following  clauses  bearing  on  the 
present  controversy:  "There  are  no  warranties,  guarantees 

or  agreements  express  or  implied  other  than  those  contained 
herein,  and  the  company  shall  not  be  held  responsible  for  • 

any  statements  made  at  any  time  in  any  way  hr  by  any  person 
in  connection  with  this  matter  unless  expressed  in  this  con¬ 
tract.  It  is  also  understood  that  no  money  is  to  be  paid 
on  account  herein  to  any  person  without  the  written  order  of 
an  officer  of  the  company  at  the  head-office.  This  con¬ 
tract  is  taken  subject  to  the  approval  of  the  said  company 
and  may  be  cancelled  by  them  at  any  time  if  not  found  satis¬ 
factory  or  they  should  be  unable  to  supply  the  said  machine, 
but  it  is  not  subject  to  cancellation  by  purchasers.  The 
above  order  contains  all  the  conditions  in  connection  with 
the  purchase." 

The  above  extracts  make  it  plain  that  in  this  case  the 
agent  was  expressly,  by  the  terms  of  the  document  signed, 
debarred  from  making  any  contract  on  behalf  of  the  company, 
and  no  contract  was  made  by  him  with  the  defendant  either 
on  behalf  of  the  company  or  personally  on  his  own  behalf. 


The  result  may  be  restated  as  follows: 
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1.  The  written  offer,  exhibit  1,  signed  by  the  defen¬ 
dant,  expressly  provides  that  it  contains  the  whole  of  the 
alleered  agreement  with  its  four  corners.  Hence  it  follows 
that  evidence  dehors  exhibit  1  to  establish  oral  arrangement 
between  the  defendant  and  "Wilson,  the  plaintiff's  agent, 
cannot  be  given  in  evidence. 

2.  The  alleged  agreement  expressly  provides  that  it 
shall  not  bind  the  plaintiff  company  until  accepted  by  its 
head-office.  The  agent  is  thus  on  the  face  of  the  document 
expressly  precluded  from  accepting  the  defendant's  offer, 
and  he  did  not  purport  so  to  do. 

3.  The  result  is  that  exhibit  1  is  an  offer  by  the 
defendant,  and  nothing  more.  Not  being  under  seal,  it  could 
be  withdrawn  before  acceptance. 

It  is  noteworthy  that  the  legal  advisers  of  the  plain¬ 
tiff  company  recognize  the  fact  that  to  make  this  offer 
irrevocable  it  was  essential  that  it  should  be  made  under 
seal,  and  they  have  endeavoured  tn  the  form  to  indicate 
that  it  should  be  so  executed,  but  this  is  not  done. 

The  doctrine  of  ratification  has  been  judicially  stated 
as  follows:  "Where  a  principal  on  whose  behalf  a  contract 
has  been  made,  though  it  may  be  made  the  first  instance 
without  his  authority,  adopts  nd  ratifies  it,  then,  whether 
the  contract  is  one  which  is  for  his  benefit  and  which  he  is 
enforcing,  or  which  is  sought  to  be  enforced  against  him, 
the  ratification  is  referred  to  the  date  of  the  original 
contract,  and  the  contract  becomes  as  from  its  inception  as 
binding  on  him  as  if  he  had  been  originally  a  party," 

Ratification  thus  postulates  an  agreement  capable  of 
being  ratified,  but  here  there  was  no  agreement  on  which 
ratification  could  operate,  for  by  the  terms  of  the  offer 
the  plaintiffs'  agent  could  not  accept  it.  The  distinction 
between  this  case  and  Bolton  Partners  v.  Lambe  rt  is  that  in 
that  case  Scratch  ley  assumed  to  agree  on  behalf  of  and  in 
the  name  of  the  company  to  sell  its  lands.  There  was  an 
agreement  in  form  which  was  afterwards  duly  ratified.  Here 
there  never  was  anything  purporting  to  be  an  agreement  by 
or  on  behalf  of  the  plaintiff  company  until,  a  date  subsequent 
to  the  withdrawal  by  the  defendant  of  his  offer.  For  these 
reasons,  I  would  allow  the  appeal  and  dismiss  the  action, 
both  with  costs. 


I 


Appea 1 _ a  1  lowed . 


KLINE  BROS.  L  CO. _ v.  ROYAL  INSURANCE  CO „  Circuit  Court  of 

“he  United  States,  New  York  District.  1011.  192  Fed.  378. 

Action  on  fire  insurance  policies  in  which  action  the 
defendant  claimed  that  McIntosh,  the  plaintiff's  president, 
had  no  authority  to  contract  for  the  insurance,  and  “that  the 
company  ratified  his  acts  and  made  tender  of  the  premiums 
after  the  loss  by  fire  Such  ratification  the  defendant 
claimed  to  be  ineffective. 

LEARNED  HAND  J,  [[After  holding  McIntosh  had  no  author¬ 
ity  to  contract  for  insurance,  ]  Thus  there  see  in  s  to  be  no 
escape  from  the  conclusion  that  by  his  contract  with  the  de¬ 
fendants  McIntosh  did  not  bind  the  corporation  to  pay  the 
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premium.  Furthermore,  the  board  of  directors  never  learned 
of  the  policies  until  after  the  fire,  and  did  not  therefore 
ratify  them  up  to  that  time.  At  least,  there  is  no  evi¬ 
dence  upon  that  question,  and  the  burden  rests  with  the 
plaintiff.  As  I  view  it,  no  subsequent  ratification  was 
possible.  After  the  fire  McIntosh  tendered  the  premium, 
and  after  that  the  defendants  repudiated  any  liability. 

The  facts,  therefore,  raise  two  questions:  First, 
whether  a  third  party  who  has  made  a  contract  with  an  un¬ 
authorized  agent  on  behalf  of  his  principal  is  bound  before 
the  principal  has  ratified;;  and  second,  if  not,  whether  the 
occurrence  of  a  fire  before  the  unauthorized  application  for 
the  policy  had  been  ratified  prevents  its  future  ratifi¬ 
cation  so  as  to  bind  the  company.  Upon  the  first  question, 
there  is  no  doubt  some  division  of  authority.  In  England 
the  law  now  is  that  the  third  party  may  not  withdraw,  pro¬ 
vided  the  principal  ratifies  the  contract  in  season.  Bolton 
Partners  v,  Lambert .  41  Ch.D,  205;  Re  Tledemann,  [[1899]  2 
Q.B.D.  66.  I  do  not  regard  Hagedo  rn  v.  01  Iverson,  2  M.  L  S, 
485,  as  authoritative,  because  the  policy  was  there  taken 
out  for  whom  it  might  concern  and  the  premium  had  been  paid 
before  capture.  So,  also,  in  Lucona  v.  Crawford,  1  Taunt. 

325,  and  Routh  v.  Thompson ,  13  East  274,  the  premium  appears 

to  have  been  paid,  though  the  facts  are  not  quite  clear.  The 
case  at  bar  is  not,  however,  one  in  which  the  premium  had 
been  paid  and  accepted,  and  it  is  governed  by  quite  differ¬ 
ent  considerations,  because  in  such  cases  the  insur  '•  has 
received  the  consideration,  and  cannot  be  compelled  ’o  re¬ 
turn  it  whether  or  not  the  principal  ratifies.  On  the  other 
hand,  in  'Wisconsin  ( Dodge  v0  Hopkina ,  14  Wis.  630;  A 1 1 ee  v. 
Bartholomew  et  al.„  60  'Wise.  43  ,  33  N.’W.  110,  5  Am .  3  t .  Rep .  10  3 )  , 
and  apparently  in  Illinois  (Cowan  v.  Cu  r  ran ,  216  Ill.  508  , 

75  N.E.  322),  the  whole  unauthorized  contract  seems  to  amount 
only  to  an  offer  by  the  third  person,  which  must  be  accepted 
de  novo  by  the  principal,  a  rule  certainly  at  variance  with 
the  well-established  law  that  an  uncoramunica ted  ratifi¬ 
cation  by  the  principal  will  bind  him.  The  English  case 
proceeds  on  the  civil  law  maxim,  "Omnis  ratihabitio  retro- 
trahitur",  though  it  by  no  means  follows,  because  a  ratifi¬ 
cation  relates  back  when  once  a  valid  contract  is  made,  that 
the  third  party  is  bound  meanwhile,  and  may  not  withdraw 
while  the  principal  remains  unbound.  Now,  relation  back  is 
in  the  sense  here  used  a  fiction,  and  certainly  should  not 
be  extended  to  cover  unjust  cases,  of  which  this  is  one,  as 
I  shall  show.  In  so  far  as  by  the  maxim  it  is  only  meant  to 
say  that  a  ratification  carries  with  it  by  implication  the 
intention  of  the  principal  that  the  contract  shall  in  fact 
date  from  the  time  when  it  was  made  between  the  agent  and 
the  third  party,  it  is  unobjectionable  in  principle,  and 
accords  with  the  facts;  but,  if  taken  in  the  sense  that  the 
law  will  regard  both  parties  as  found  from  the  date  of  the 
contract,  it  merely  misstates  the  facte,  because,  by  hy¬ 
pothesis,  the  principal  is  not  bound  before  ratification. 

All  that  the  law  can  do  is  to  hold  the  third  party  bound  from 
the  outset,  and  that  by  the  mere  force  of  authority.  It 
certainly  serves  no  useful  purpose  to  cloak  that  authority 
in  a  phrase  which  misstates  the  truth  in  Latin,  unless  it 
accords  with  the  principles  of  the  law  of  contracts,  or  at 
least  produces  Just  results  at  the  expense  of  those  prin¬ 
ciples. 


Upon  principle  the  doctrine  does  not  appear  to  be 
correct  and  it  has  been  criticized  by  toxt-wrlters,  Warn— 
baugh,  0  Harv.  L.R.  60;  31  Cyc.  1291.  The'  contract  of  in¬ 

surance  is  bilateral,  and,  until  the  principal  ratifies,  he 
is  by  hypothesis  under  no  obligation  to  pay  the  premium. 

If  so,  there  is  until  then  no  consideration  to  support  the 
cou n t e r- p rom i s e  of  the  third  person,  for  a  consideration 
implies  a  legal  obligation,  and  his  promise  ought  not  in 
principle  to  bind  him,  being  indeed  nudum  pactum.  Second. 
The  result  is  unfair  to  the  third  party,  since  it  permits 
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the  principal  to  speculate  on  the  value  of  the  contract,  while 
he  himself  remains  unbound.  If  it  proves  advantageous,  he 
may  ratify.  If  not,  he  may  repudiate.  There  is  no  Ju9t 
ground  for  giving  him  such  an  advantage  over  jthe  third  party 
merely  because  of  an  unknown  defect  in  the  agent’s  powers. 

In  view  of  the  dearth  of  authority  in  this  country  and  es¬ 
pecially  of  any  decisions  binding  upon  me,  I  do  not  think 
that  I  should  follow  the  rule  in  Bolton  v,  Lambe  rt .  supra, 
but  rather  what  I  cannot  but  believe  to  be  the  result  neces¬ 
sary  under  the  principles  of  the  laws  of  contract. 

The  question  should  be  clearly  distinguished  from 
those  cases  in  which  a  factor  or  other  agent  takes  out  a 
policy,  like  those  in  suit,  for  goods  held  on  commission  or 
in  trust,  and  in  which  the  principals  may  come  in  later  and 
assume  the  benefit.  In  such  cases  the  agent  binds  himself  to 
pay  the  premium,  and  a  valid  bilateral  contract  at  once  re¬ 
sults.  He  is  in  such  case  acting  in  fact  as  a  trustee  for 
his  principals,  and  they  may  come  in  and  assume  the  valid 
chose  in  action  so  created,  either  before  or  after  the  loss. 
This  is  the  meaning  I  think  of  the  cases  cited  by  the  plain¬ 
tiff,  as  it  is  of  Hagedo  rn  v.  01  Iverson,  Lucena  v,  Crawford 
supra,  and  Rou t h  v.  Thompson ,  supra.  In  the  case  at  bar  Mo- 
Intosh  certainly  did  not  intend  to  bind  himself,  and  he  had 
no  authority  to  bind  the  company.  Therefore,  the  insurer 
got  no  valid  promise  at  all.  r  r  should  this  case  be  con¬ 
fused  with  those  in  which  a  ra'  tcation  is  used  against  the 
principal  when  he  is  sued.  These  two  situations  exhaust  all 
the  plaintiffs’  citations. 

The  next  question  is  whether,  if  the  contract  was 
not  binding  upon  either  party  until  McIntosh  tendered  the 
premium,  the  occurrence  of  the  fire  terminated  that  possi¬ 
bility.  I  may  assume  under  Hagedo rn  v.  01  Iverson,  supra . 

Honth  'V .  Thompson ,  supra,  and  Lucena  v.  Crawford,  supra, 
that  the  tender  was  sufficient,  even  though  there  is  no  evi¬ 
dence  that  even  at  that  time  McIntosh  had  been  authorized 
to  make  it  by  the  other  two  directors.  If,  however,  the 
fire,  which  was  known  to  both  the  insured  and  the  insurer, 
terminated  the  possibility  of  binding  the  bargain  by  either 
ratification  or  tender,  it  was  a  nullity.  An  insurer's 
undertaking  is  a  promise  to  pay  upon  a  given  event  which 
either  must  happen  in  futuro,  or  if  it  have  already  happened 
must  be  still  unknown.  Were  it  not  so,  the  promise  would  be 
merely  to  pay  a  large  sum  of  money  in  consideration  of  a 
small  one,  which  is  an  absurd  intention  to  ascribe  to  any 
one.  In  the  case  at  bar,  since  the  loss  had  happened  before 
the  policy  became  binding,  the  promise  could  only  be  to  pay 
for  an  existing  loss.  Such  promises  are  common  enough  in 
marine  insurance  when  the  policy  reads,  "lost  or  not  lost", 
and  they  have  been  held  to  be  binding  in  the  case  of  fire 
insurance  when  the  policy  was  antedated  and  the  loss  occurred 
between  the  date  and  delivery  of  the  policy. d  Commercial  Ins. 
Co.  v.  Hal lock .  27  N.J.  Law,  645,  72  Am. Dec.  370.  In  all 

such  cases,  however,  the  policy  at  its  inception  must  be 
construed  as  an  insurance  of  a  risk,  not  as  a  certain  agree¬ 
ment  to  pay,  for  otherwise,  as  I  have  said,  the  contract 
becomes  absurd.  Thus  in  a  marine  policy,  though  the  loss 
may  have  in  fact  occurred,  the  fact  is  unknown,  and  there  is 
the  same  aleatory  .element  in  the  promise,  as  though  it  might 
occur  in  the  future.  When  that  element  disappears,  the 
character  of  the  contract  goes  with  it,  so  that  it  may  be 
said  with  accuracy  that  the  element  of  some  chance  is  a  con¬ 
dition  to  the  promise  of  the  insurer,  and,  if  that  el e  m  e  n  t 
does  not  exist,  his  promise  is  made  under  a  mistake  of 
existing  fact.  It  is  of  no  consequence  whether  that  fact  be 
1  •  I  loss,  in  a  case  where  the  insurance  is  of  future 
the  insured's  knowledge  of  the  loss,  in  a  case 
ii  urance  is  of  an  existing  loss.  In  either  case 
there  must  be  some  uncertainty  as  to  the  loss,  or  else  the 
p re— suppos 1 t ion  upon  which  the  promise  is  made  does  not  exist. 
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In  the  case  of  Com  ,  Ins .  Co,  v.  Hal lock .  supra,  the 
loss  occurred  only  two  hours  before  the  policy  took  effect 
and  it  did  not  appear  when  the  insured  learned  of  it.  Cer¬ 
tainly  the  insured  had  no  opportunity  to  withdraw  the 
application  before  it  was  accepted.  The  court  held  that 
the  antedating  of  the  policy  made  it  Equivalent  to  an  in¬ 
surance,  "lost  or  not  lost",  and  noted  that  there  was  no 
question  raised  of  either  fraud  or  concealment.  If,  however, 
the  insured  had  known  of  the  loss  before  making  application, 
the  contract  would,  of  course,  be  fraudulent.  But  the  same 
thing  is  true,  even  though  when  the  application  was  made 
the  risk  is  as  supposed,  provided  that  the  insured  learns 
of  the  change  before  the  policy  becomes  binding.  IV  a  lea  v. 

New  York  Bowery  Fire  Ins.  Co..  37  Minn.  106,  33  N.W.  322. 

In  Canning  v.  Farquhar .  L. R,  16  Q.B.D.  727,  although  the  in¬ 
sured  informed  the  insurer  at  the  time  of  making  tender  of 
the  change  in  risk,  the  company  had  not  withdrawn  the  offer 
to  insure  before  the  tender.  The  basis  in  that  case  of  the 
Judgment  for  the  defendant  was  not  that  the  offer  was  not 
outstanding  when  accepted,  but  that  the  character  of  the  risk 
had  changed  before  the  policy  went  into  effect,  and  that  the 
insured  knew  of  the  change  when  he  accepted  it.  The  same 
rule  was  enforced  in  Equitable  Life  Assur.  Soc,  v»  McElroy, 

83  F.  031,  28  C.C.A.  365  (C.C.A.  8th  Cir.),  in  which  the 

assured  accepted  after  the  risk  had  changed  to  his  knowledge, 
but  in  which  because  he  had  not  disclosed  the  change  the 
court  assimilated  the  facts  to  a  case  where  there  was  fraud 
in  the  application  itself. 

There  is  no  difference  of  Judicial  opinion  so  far  as 
I  can  find  upon  the  proposition  that  the  insurer  is  not  bound, 
where  the  insured  at  the  time  of  the  binding  of  the  bargain 
had  learned  that  the  loss  has  happened  or  the  risk  has 
changed  since  the  original  application.  The  only  difference 
between  those  cases  and  the  case  at  bar  is  this:  That  here 

the  insurer  likewise  knew  that  the  loss  had  occurred,  and 
nevertheless  did  not  withdraw  from  the  contract.  This  fact 
would  perhaps  be  irrelevant  in  any  case,  even  if  the  insurer 
did  not  formally  withdraw  his  offer  upon  learning  of  the 
loss,  for  it  might  be  held  that  to  withdraw  it  after  a  loss 
has  occurred  would  be  an  idle  ceremony;  but  that  question  is 
not  up  at  present,  because  the  defendants  had  no  knowledge 
that  McIntosh  had  not  bound  the  plaintiff  to  pay  the  prem¬ 
ium,  and  that  their  own  undertaking  had  therefore  been  with¬ 
out  consideration  from  the  outset.  They  certainly  dealt 
with  him  in  good  faith,  and  were  not  called  upon  to  dis¬ 
affirm  a  contract  which,  so  far  as  they  knew,  was  binding 
upon  them.  If,  however,  it  be  once  admitted  that  it  was  not 
binding  upon  them  until  ratified,  it  could  not  be  ratified 
or  accepted  by  paying  a  premium  after  the  risk  had  ceased 
and  the  fundamental  condition  of  the  promise  no  longer  ex¬ 
isted.  This  would  be  quite  obviou^  had  the  offer  never  been 
accepted  at  all,  before  the  loss,  but,  if  the  policy  was  not 
binding  while  unratified,  the  situation  was  the  same  as 
though  the  offer  had  never  been  accepted.  .  , 

{[Judgment  was  entered  for  the  defendant.] 


{[in  Marqusee  v .  Hartford  Fire  Insurance  Co .  (1012), 

108  Fed.  475,  the  United  States  Circuit  Court  of  Appeals 
heard  an  appeal  from  the  same  Judge  who  had  decided  the 
K1 lne  case  on  policies  with  another  company  on  the  same 
buildings  and  procured  without  authority  and  ratified  after 
loss  by  fire  by  the  Company.  Hand  J.  again .refused  to  give 
effect  to  the  ratification.  The  Court  of  Appeal  in  a  2:1 
decision  held  that  the  policy  could  be  ratified  after  loss 
providing  the  insurer  had  not  withdrawn  from  the  "contract" 
before  ratification.  The  case  was  sent  back  for  rehearing 
on  this  point.  The  majority  Judgment  disapproved  the  con¬ 
clusion  of  the  English  decision,  G  ro v  e  r  v.  Mat  hews,  inf  ra. 


•  358  - 


In  Grover  L  Grover  Ltd,  v.  Mathe wa ,  Cl910j  2  K.B,  401, 
the  plaintiffs  had  a  fire  insurance  policy  which  expired  on 
March  25th.  The  agent  of  the  plaintiffs  who  had  procured  this 
policy,  without  any  instructions  from  the  plaintiffs,  asked 
the  defendant  to  renew  the  policy  as  from  March  25th.  On 
March  27th  the  plaintiffs'  building  burned  down.  On  the  same 
day  directors  of  the  plaintiff  company  met  the  "agent"  and 
gave  him  a  cheque  for  the  premium.  The  agent  sent  it  on  to 
the  defendant  as  the  premium  for  the  year  from  March  25th, 

The  defendant  declined  to  accept  the  premium,  and  the  present 
action  was  brought.  The  plaintiff  failed,  Hamilton  J.  saying 
he  would  not  extend  the  anomalous  rule  of  the  marine  insur¬ 
ance  cases  to  fire  insurance. 

I n  Spencer  v .  Continental  Insurance  Co. ,  £  1 0  4  5  J  4  D.L.R. 
503  (B.C.)  a  person  with  an  interest  in  property  took  out  a 
policy  on  behalf  of  himself  and  certain  other  persons,  his 
wife  and  son,  who  also  had  an  interest  in  the  property.  He 
paid  the  premium  and  after  loss  the  wife  and  son  ratified  the 
contract.  They  were  held  entitled  to  collect.  "Wilson  J. 
indicated  his  disapproval  of  the  Grover  case. 

In  Gouldlng  v.  Norwich  Union  Fire  Insce.  Society,  £l048j 
1  D.L.R,  527  (Sask.C.A.)  on  appeal  from  £l047j  4  D.L.R.  236, 
a  mortgagee  of  property  took  out  a  policy  similar  to  that 
which  the  mortgagor  had  earlier  taken  out,  and  in  which  earlier 
policy  there  was  a  provision  that  the  loss  should  bo  payable 
to  the  mortgagee  as  his  interest  would  appear.  After  a  fire 
the  mortgagor  ratifies  and  sued  to  recover.  The  premium  had 
been  paid  by  the  mortgagee.  The  plaintiff  recovered  at  the 
trial.  On  appeal,  the  Court  divided  equally  and  the  trial 
Judgment  was  upheld.  Gordon  J.A.  felt  that  the  G  rove  r  case 
was  an  authority  directly  contrary  to  the  plaintiff's  right 
to  recover.  He  also  disapproved  of  Spencer  v.  Cont lnental 
Insurance  Co.  Anderson  J.A.  said  that  the  Judgment  in  the 
G  ro  v  e  r  case  should  not  be  followed. 

See  Robinson,  Ratification  After  Loss  in  Fire  Insurance 
(1033),  18  Cornell  L.Q.  161. J 
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Chapter  4:  Notice  and  Knowledge 


BALDWIN  v.  CASELIA.  Exchequer.  1872.  L.R.  7  Ex.  325. 

Action  brought  by  an  infant,  suing  by  his  father  as 
next  friend,  for  a  bite  inflicted  on  the  plaintiff  by  the  de 
fendant's  dog.  At  the  trial  before  Cleasby  B.,  at  the  sit¬ 
tings  at  Westminster  in  Trinity  Term,  it  appeared  that  the 
dog  was  an  ordinary  carriage-dog,  and  was  kept  in  the  stable 
of  the  defendant  situated  in  a  mews,  and  was  under  the  care 
and  control  of  the  defendant’s  coachman,  who  lived  there. 

The  dog  ran  about  the  mews,  and  there  was  evidence  which 
satisfied  the  Jury  that  he  had  once,  about  a  year  before, 
knocked  down  the  plaintiff  and  scratched  him,  and  that  this 
was  known  to  the  coachman.  It  was  not,  however,  known  to 
the  defendant,  who  supposed  the  dog  to  be  harmless,  and 
allowed  it  to  play  with  his  own  children. 

The  learned  Judge  directed  the  Jury,  that,  if  the 
coachman  knew  of  the  previous  attack  by  the  dog,  his  know¬ 
ledge  was  the  knowledge  of  his  master,  and  that  the  defen¬ 
dant  was  liable.  The  Jury  found  a  verdict  for  the  plaintiff 
for  £10.  Defendant  appealed. 

MARTIN  B.  I  think  the  direction  of  the  learned  Judge 
was  right.  The  dog  was  kept  in  the  defendant’s  stable,  and 
the  defendant's  coachman  was  appointed  to  keep  it;  the  coach 
man  knew  that  the  dog  was  mischievous,  and  it  is  immaterial 
whether  he  communicated  the  fact  to  his  master  or  not;  his 
knowledge  was  the  knowledge  of  his  master.  .  . 

BRAMWELL  B.  I  am  of  the  same  opinion.  It  appears  to 
be  the  rule  of  law,  that  the  possibility  of  loss  and  injury 
arising  to  others  from  things  which  are  likely  to  be  dan¬ 
gerous  raises,  on  the  part  of  those  who  have  them  under 
their  control,  a  duty  to  inform  themselves  about  tnem.  So 
one  who  employs  others  to  climb  ladders  in  a  place  where 
people  are  passing,  is  bound  to  take  care  that  no  injury 
arises  to  the  passers-by;  and  if  he  delegates  to  a  foreman 
or  servant  the  duty  of  seeing  that  the  ladders  are  sound, 
the  negligence  of  the  foreman  or  servant  is  the  negligence 
of  the  master.  So  all  dogs  may  be  *' m  1  s  c  h  i  e  vous  ;  and  there¬ 
fore  a  man  who  keeps  a  dog  is  bound  either  to  have  it  under 
his  own  observation  and  inspection,  or,  if  not,  to  appoint 
some  one  under  whose  observation  and  inspection  it  may  be. 
The  defendant  has  appointed  his  coachman  to  that  duty;  the 
coachman  knew  of  the  mischievous  propensities  of  the  dog; 
and  his  knowledge  is  the  knowledge  of  the  master. 

CHANNELL  B.  concurresd, 

STILES  v.  THE  CARDIFF  STEAM  NAVIGATION  COMPANY.  Queen’s 
Bench.  1864.  33  L.J.  Q.B.  310. 

Declaration,  that  the  defendants  wrongfully  kept  a 
dog  which  was  used  and  accustomed  to  bite  mankind,  well 
knowing  that  he  was  so  used  and  accustomed,  and  that  while 
the  defendants  so  kept  the  same  dog  he  attacked  and  bit  the 
plaintiff,  whereby,  fc.  c.  .  ,  . 
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At  the  trial,  after  evidence  was  given  as  to  the 
manner  of  keeping  the  dog,  and  the  actual  biting,  it  was  pravad 
that  about  a  month  before  the  dog  had  bitten  another  person 
who  had  entered  the  yard.  This  happened  in  the  presence  of 
some  of  the  servants  of  the  company,  and  one  of  them,  who  was 
regularly  employed  by  the  company  as  a  carrier  and  porter 
mentioned  the  fact  to  the  plaintiff  when  he  was  bitten.  This 
evidence  was  admitted,  though  objected  to.  It  was  also  proved 
that  the  manager’s  house  was  close  to  the  yard.  The  plaintiff 
was  non-suited  on  the  ground  that  he  was  a  trespasser,  and 
went  into  the  yard  at  his  peril,  and  that  there  was  no  evi¬ 
dence  that  the  defendants  knew  of  the  character  and  disposi¬ 
tion  of  the  dog, 

A  rule  was  obtained  to  set  aside  the  verdict,  and 
for  a  new  trial,  ,  , 

CROMPTON  J,  ,  ,  ,  Is  there  any  evidence  of  the 

scienter?  The  only  evidence  is,  that  on  some  former  occasion 
some  of  the  servants  had  heard,  and  perhaps  one  of  them  had 
seen  the  dog  spring  upon  and  bite  some  one  else.  The  evidence 
was  slight,  but,  I  think,  sufficient  to  prove  the  sc  tenter,  if 
it  was  brought  home  to  the  company.  They  cannot  contend  that 
because  they  are  a  corporation  it  is  impossible  that  they  can 
have  knowledge  in  such  a  matter.  Such  a  doctrine  would  be 
very  dangerous,  and  I  quite  agree  with  what  was  said  by  ray 
Brother  Blackburn  in  Penhal low  v.  The  Mersey  Docks,  30  Law  J, 
Rep,  (N.S,)  Exch,  329;  " I f  a  corporation  cannot  know  anything, 

except  by  its  servants,  it  wouA J  ;aem  that  the  corporation 
must  be  liable  for  the  knowledge  of  its  servants  and  the  acts 
of  its  servants,  or  not  liable  at  all,"  Upon  this  point  there 
is  no  difference  between  a  corporation  and  an  individual;  and 
I  quite  agree  that  the  knowledge  of  a  servant,  representing 
his  masters  and  acting  within  the  scope  of  their  delegated 
authority,  may  be  competent  to  affect  his  master  with  that 
knowledge.  But  is  it  found  in  this  case  that  any  such  persons 
had  knowledge,  persons  competent  to  bind  the  defendants  by 
their  admissions  for  such  evidence  is  in  the  nature  of  an  ad¬ 
mission?  No  doubt  there  must  be  some  such  person,  for  there 
must  have  been  some  one  on  the  premises  to  control  the  busi¬ 
ness  of  the  defendants.  It  would  have  been  sufficient  to  shew 
knowledge  in  the  manager,  or  in  some  person  having  the  control 

of  the  yard,  I  have  some  doubt  whether  the  knowledge  must  not 

be  brought  home  to  some  person  who  kept  and  had  care  of  the 
dog,  and  had  power  to  put  an  end  to  the  keeping  of  it,  but 
perhaps  it  would  be  enough  if  he  had  the  care  of  the  dog.  But 
all  that  was  found  is  that  some  person,  who  appears  rather  to 

have  had  the  care  of  the  horses  had  seen  or  had  heard  that  the 

dog  had  bitten  a  person  before.  It  is  more  like  the  case  of 
a  gardener  or  a  cook  hearing  that  their  mistress'  lapdog  was 
given  to  bite,  and  I  think  that  the  evidence  wholly  fails  to 
bring  home  the  knowledge  to  any  person  whose  knowledge  in 
point  of  law  would  be  that  of  the  defendants, 

Rule  discharged, 

[The  opinions  of  Blackburn  and  Shea  JJ,  are  omitted, 3 


L0W  <-  COMPANY  v.  THOMAS  VIGORS.  House  of  Lords. 
1887.  12  App,  Cas.  531, 

Action  on  a  marine  policy  of  re-insurance. 

The  plaintiffs,  underwriters  and  insurance  brokers 
at  Glasgow,  had  underwritten  the  steamship  State  ofFlorida 
for  £1,500,  the  policy  having  been  effected  by  the  usual 
brokers  for  the  ship,  Rose,  Murison  and  Thomson,  who  were 

rs  and  insurance  brokers  in  Glasgow.  The  ship  had 
1  on  the  11th  of  April,  1884,  bound  for  Glasgow 
w  n  e  r  e  she  was  due  about  the  24th  or  25th,  On  the  30th  the 
plaintiffs  tried  to  re— Insure  through  their  London  brokers, 
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Roxburgh,  Currie  L  Co.,  but  the  terms  asked  were  higher  than 
the  plaintiffs  would  give.  On  the  next  day,  May  1st,  the 
plaintiffs  asked  Rose,  Murison  and  Thomson  to  effect  a  re¬ 
insurance  for  £1,500  at  fifteen  guineas  through  Rose,  Thom¬ 
son,  Young  L  Co.,  the  London  agents  of  Rose,  Murison  L 
Thomson.  The  latter  telegraphed  accordingly  to  Rose,  Thom¬ 
son,  Young  L  Co.  After  the  telegram  and  before  any  answer 
came  Murison,  a  member  of  the  firm  of  Rose,  Murison  and 
Thomson  became  aware  of  certain  facts  concerning  the  ship 
which  were  material  to  the  risk,  but  these  facts  were  never 
communicated  to  the  plaintiffs  or  to  Roxburgh,  Currie  &.  Co, 
After  learning  these  facts.  Rose,  Murison  and  Thomson  re¬ 
ceived  the  following  answer  to  their  telegram:  "Twenty 
guineas  paying  freely  and  market  very  stiff}  likely  to  ad¬ 
vance  before  day  is  out."  This  answer  they  showed  to  the 
plaintiffs,  and  then  sent  in  the  plaintiffs*  names  the 
following  telegram  to  Rose,  Thomson,  Young  &.  Co.,  T'Pay  20 
guineas."  The  answer  to  this  was  sent  direct  to  the  plain¬ 
tiffs,  who  ultimately  re-insured  for  £800  at  25  guineas 
through  Rose,  Thomson,  Young  &.  Co.  This  was  not  the  policy 
sued  on. 

On  the  2nd  of  May  the  plaintiffs  through  Roxburgh, 
Currie  L  Co.  effected  a  policy  of  re-insurance  for  £700  at 
30  guineas  lost  or  not  lost.  This  was  the  policy  sued  on. 
The  ship  had  in  fact  been  lost  some  days  before  the  plain¬ 
tiffs  tried  to  re-insure.  It  was  admitted  that  the  plain¬ 
tiffs  and  Roxburgh,  Currie  &.  Company  acted  in  good  faith 
throughout , 

The  Jury  having  been  discharged  by  consent,  Day  J. 
gave  Judgment  for  the  plaintiff  for  the  amount  claimed. 

The  Court  of  Appeal  (Lindley  and  Lopes  L.JJ.,  Lord 
Esher  M.R.  dissenting)  reversed  this  decision  and  gave 
Judgment  for  the  defendant. 

Against  this  Judgment  the  plaintiffs  appealed, 

LORD  HALSBURY  L.C.  .  ,  .  When  a  person  is  the  agent 

to  know,  his  knowledge  does  bind  the  principal.  But  in  this 
case  I  think  the  agency  of  the  broker  had  ceased  before  the 
policy  sued  on  was  effected.  .  .  I  cannot  but  think  that 

the  somewhat  vague  use  of  the  word  "agent"  leads  to  con¬ 
fusion.  Some  agents  so  far  represent  the  principal  that  in 
all  respects  their  acts  and  intentions  and  their  knowledge 
may  truly  be  said  to  be  the  acts,  intentions  and  knowledge 
of  the  principal.  Other  agents  may  have  so  limited  and 
narrow  an  authority  both  in  fact  and  in  the  common  under¬ 
standing  of  their  form  of  employment  that  it  would  be  quite 
inaccurate  to  say  that  such  an  agent’s  knowledge  or  inten¬ 
tions  are  the  knowledge  or  intentions  of  his  principal;  and 
whether  his  acts  are  the  acts  of  1113  principal  depends  upon 
the  specific  authority  he  has  received,  .  . 

■Where  the  employment  of  the  agent  is  such  that  in  res¬ 
pect  of  the  particular  matter  in  question  he  really  does 
represent  the  principal,  the  formula  that  the  knowledge  of 
the  agent  is  his  knowledge  is  I  think  correct,  but  it  is 
obvious  that  that  formula  can  only  be  applied  when  the  words 
"agent"  and  "principal"  are  limited  in  their  application. 

To  lay  down  as  an  abstract  proposition  of  law  that  every 
agent,  no  matter  how  limited  the  scope  of  his  agency,  would 
bind  every  principal  even  by  his  acts,  is  obviously  and  upon 
the  face  of  it  absurd,  .  .  What  then  is  the  position  of  the 

broker  in  this  case,  wfyose  knowledge,  though  not  communicated, 
is  held  to  be  that  of  the  principal? 

He  certainly  is  not  employed  to  acquire  such  know¬ 
ledge,  nor  can  any  insurer  suppose  that  he  has  knowledge 
in  the  ordinary  course  of  the  employment  like  the  captain 
of  a  ship,  or  the  owner  himself,  as  to  the  condition  or 
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hiutory  of  the  ship.  In  this  particular  case  the  knowledge 
.aj  acquired,  not  because  he  was  the  agent  of  the  assured, 
but,  from  the  accident  that  he  was  general  agent  for  another 
person.  The  reason  why,  if  he  had  effected  the  insurance, 
his  knowledge,  unless  he  communicated  it,  would  have  been 
fatal  to  the  policy,  is  because  his  agency  was  to  effect  an 
insurance,  and  the  authority  to  make  the  contract  drew  with 
it  all  the  necessary  powers  and  responsibilities  which  are 
involved  in  such  an  employment;  but  he  had  no  general  agency — 
he  had  no  other  authority  than  the  authority  to  make  the  par¬ 
ticular  contract,  and  his  authority  ended  before  the  contract 
sued  on  was  made.  When  it  was  made  no  relation  between  him 
and  the  shipowner  existed  which  made  or  continued  him  an 
agent  for  whose  knowledge  his  former  principal  was  responsible. 

For  these  reasons  I  am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  should  be  reversed,  and  the  Judgment 
of  Day  J.  restored;  and  I  move  your  Lordships  accordingly, 

LORD  WATSON  ...  I  am  of  opinion,  with  your  Lord- 
ships,  that  the  responsibility  of  an  Innocent  insured  for 
the  non-communication  of  facts  which  happen  to  be  within  the 
private  knowledge  of  persons  whom  he  merely  employs  to  obtain 
an  Insurance  upon  a  particular  risk,  ought  not  to  be  carried 
beyond  the  person  who  actually  makes  the  contract  on  his  be¬ 
half,  There  is  no  authority  whatever  for  enlarging  his  res¬ 
ponsibility  beyond  that  limit,  unless  it  is  to  be  found  in 
the  decisions  which  relate  to  'aptains  and  ship-agents;  and 
these  do  not  appear  to  me  to  have  any  analogy  to  the  case  of 
agents  employed  to  effect  a  policy.  There  is  a  material  dif¬ 
ference  in  the  relations  of  these  two  classes  of  agents  to 
their  employer.  The  one  class  is  specially  employed  for  the 
purpose  of  communicating  to  him  the  very  facts  which  the  law 
requires  him  to  divulge  to  his  insurer;  the  other  is  employed, 
not  to  procure  or  furnish  information  concerning  the  ship, but 
to  effect  an  insurance.  There  is  also,  as  the  Master  of  the 
Rolls  pointed  out,  an  important  difference  in  the  positions  of 
those  two  classes  with  respect  to  the  insurer.  He  is  entitled 
to  contract,  and  does  contract,  on  the  basis  that  all  material 
facts  connected  with  the  vessel  insured,  known  to  the  agent 
employed  for  that  purpose,  have  been  by  him  communicated,  in 
due  course,  to  his  principal.  So,  also,  when  an  agent  to  in¬ 
sure  is  brought  into  contract  with  an  insurer,  the  latter 
transacts  on  the  footing  that  the  agent  has  disclosed  every 
material  circumstance  within  his  personal  knowledge,  \*h  e  t  h  e  r 
it  be  known  to  his  principal  or  not;  but  it  cannot  be  reason¬ 
ably  suggested  that  the  insurer  relies,  to  any  extent,  upon 
the  private  information  possessed  by  persons  of  whose  exis¬ 
tence  he  presumably  knows  nothing. 

In  the  circumstances  of  this  case  I  have  come  to 
the  conclusion  that  whilst  it  might  be  the.  moral  duty  of  Mr, 
Murison  to  communicate  to  the  appellants  the  information 
which  he  received  on  the  forenoon  of  the  1st  of  May,  1884,  he 
was  under  no  legal  obligation  to  do  so. 

Order  appealed  from  reversed , 

[See  Young  v .  Payne  L  Co.  Ltd.  ,  [1004]  2  Ch.  6\p  8  .  ] 


HARRINGTON  v,  "THL  DISTILLED  SPIRITS'*.  Supreme  Court  of  the 
United  States.  1877.  11  Wall.  350, 


The  case  arose  upon  information  filed  in  the  District 
v  o  u  r  t  of  the  United  States  for  the  District  of  Massachusetts 

forfeiture  of  a  certain  quantity  of  distilled  spirits. 


A  d  e  *.  r 

ant 
wh  i  c  h 

out  of 


e  having  been  entered  for  such  forfeiture,  the  claim- 
!  out  of  a  writ  of  error  to  the  Circuit  Court,  by 
decree  was  affirmed;  whereupon  the  claimants  sued 
a  writ  of  error  to  this  court. 
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A  quantity  of  spirits  had  been ' wi t hd ra wn  from  a  bonded 
warehouse,  ostensibly  for  export,  in  fact  for  sale  in  the 
United  States.  The  defendants  claimed  that  they  had  bought 
in  the  open  market  without  knowledge  of  the  fraud  upon  the 
government.  The  defendant  Boyden  had  bought  two  lots,  one 
for  himself  and  one  for  Harrington. 

i 

MR.  JUSTICE  BRADLEY  .  .  .  The  substance  of  the  third 

instruction  prayed  for  was,  that  if  the  spirits  were  removed 
'from  the  warehouse  according  to  the  forms  of  law,  and  the 
.claimants  bought  them  without  knowledge  of  the  fraud,  they 
were  not  liable  to  forfeiture.  The  court'  charged  in  accor¬ 
dance  with  this  prayer  with  this  qualification,  that  if 
Boyden  bought  the  spirits  as  agent  for  Harrington,  and  was 
cognizant  of  the  fraud,  Harrington  would  be  bound  by  his 
knowledge'.  The  claimants  insist  that  this  is  not  law. 

The  question  how  far  a  purchaser  is  affected  with 
notice  of  prior  liens,  trusts,  or  frauds,  by  the  knowledge 
of  his  agent  who  effects  the  purchase,  is  one  that  has  been 
much  mooted  in  England  and  this  country.  That  he  is  bound 
and  affected  by  such  knowledge  or  notice  as  his  agent  ob¬ 
tains  in  negotiating  the  particular  transaction,  is  every¬ 
where  conceded.  But  Lord  Hardwicke  thought  that  the  rule 
could  not  be  extended  so  far  as  to  affect  the  principal  by 
knowledge  of  the  age»nt  acquired  previously  in  a  different 
transaction.  Wa  r wl c  k  v.  Wa  rwlck,  3  Atkyns,  290.  Supposing 
it  to  be  clear,  that  the  agent  still  retained  the  knowledge 
so  formerly  acquired,  it  was  certainly  making  a  ver\  nice 
and  thin  distinction.  Lord  Elson  did  not  approve  of  it.  In 
Mountford  v.  Scott  .  1  Turner  L  Russell,  274  ,  he  says:  "It 

may  *fall  to  be  considered  whether  one  transaction  might  not 
follow  so  close  upon  the  other  as  to  render  it  impossible  to 
give  a  man  credit  for  having  forgotten  it.  I  should  be  un¬ 
willing  to  go  so  far  as  to  say,  that  if  an  attorney  has 
notice  of  a  transaction  in  the  morning,  he  shall  be  held  in 
a  court  of  equity  to  have  forgotten  it  in  the  evening;  it 
must  in  all  cases  depend  upon  the  circumstances."  The  dis¬ 
tinction  taken  by  Lord  Hardwicke  has  since  been  entirely 
overruled  by  the  Court  of  Exchequer  Chamber  in  the  case  of 
Dresse  r  v.  Norwood  .•  17  Common  Bench,  N  J  S .  466.  'So  that  in 
England  the  doctrine  now  seems  to  be  established,  that  if 
the  agent,  at  the  time  of  effecting  a  purchase,  has  know¬ 
ledge  of  any  prior  lien,  trust,  or  fraud,  Effecting  the  pro¬ 
perty,  no  matter  when  he  acquires  such  knowledge,  his  prin¬ 
cipal  is  affected  thereby.  if  he  acquire  the  knowledge  when 
he  effects  the  purchase,  no  question  can  arise  as  to  his 
having  it  at  that  time;  if  he  acquired  it  previous  to  the 
purchase,  the  presumption  that  he  still  retains  it,  and  has 
it  present  to  his  mind,  will  depend  on  the  lapse  of  time 
and  other  circumstances.  Knowledge  communicated  to  the  prin¬ 
cipal  himself  he  is  bound  to  recollect,  but  he  is  not  bound 
by  knowledge  communicated  to  his  agent,  unless  it  is  present 
to  the  agent’s  mind  at.  the  time  of  effecting  the  purchase. 
Clear  and  satisfactory  proof  that  it  was  so  present  seems  to 
be  the  only  restriction  required  by  the  English  rule  as  now 
understood.  ’With  the  qualification  that  the  agent  is  at 
liberty  to  communicate  his  knowledge  to  his  principal,  it 
appears  to  us  to  be  a  sound  view  of  the  subject.  The  general 
rule  that  a  principal  is  bound  by  the  knowledge  of  his  agent 
is  based  on  the  principal  of  law,  that  it  is  the  agent's 
duty  to  communicate  to  his  principal  the  knowledge  which  he 
has  respecting  the  subject-matter  of  negotiation,  and  the 
presumption  that  he  will  perform  that  duty.  'When  it  is  not 
the  agent’s  duty  to  communicate  such  knowledge.,  when  it  would 
be  unlawful  for  him  to  do  so,  as,  for  exampTe,  when  it  has 
been  acquired  confidentially  as  attorney  for  a  former  client 
in  a  prior  transaction,  the  reason  of  the  rule  cqases,  and 
in  such  a  case  an  agent  would  not  be  expected  to  do  that 
which  would  involve  the  betrayal  of  professional  confidence, 
•nd  his  principal  ought  not  to  be  bound  by  his  agent’s  secret 
and  confidential  information.  This  often  happened  in  the 
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casa  of  large  estates  In  England,  whtra  aaa  of  great  profea- 
i  nal  eminence  were  frequently  consulted.  They  thus  became 
possessed,  in  a  confidential  manner,  of  secret  trusts  or  other 
defects  of  title,  which  tlvey  could  not  honourably,  if  they 
could  legally,  coflM»unicate  to  subsequent  clients.  This  diffi¬ 
culty  presented  itself  to  Lord  Hardwlcke 'i  mind,  and  undoubted¬ 
ly  lay  at  the  bottom  of  the  distinction  which  he  established. 
Had  he  confined  it  to  such  cases,  it  would  have  been  entirely 
unexceptionable. 

The  general  tendency  of  decisions  in  this  country 
has  been  to  adopt  the  distinction  of  Lord  Hardwicke,  but  it 
has  several  times  been  held,  in  consonance  with  Lord  Eldon’s 
suggestion,  that  if  the  agent  acquired  his  information  so  re¬ 
cently  as  to  make  it  incredible  that  he  should  have  forgattan 
it,  his  principal  will  be  bound.  This  is  really  an  abandon¬ 
ment  of  the  principle  on  which  the  distinction  is  founded. 

Story  on  Agency,  s.  140;  Hovey  v.  Blanchard,  13  N.H.  145; 

Pat  ten  v.  Insurance  Company.  40  N.H,  375;  Hart:iv,  Farmers* 
and  Mechanics’  Bank ,  33  Vt.  252,  The  case  of  Hart  v .  Far¬ 
mers’  and  Mechanics" _ Bank  adopts  the  rule  established  by  the 

case  of  Pressor  v,  Norwood,  Other  cases,  as  that  of  Bank  o f 
Uni  ted  States  v .  Davis ,  2  Hill,  452,  New  York  Central  Insur¬ 
ance  Co .  v „  National  Protection  Co. ,  20  Barb.  468,  adhered  to 

the  more  rigid  view.  [See  cases  collected  in  note  to  American 
Edition  of  17  Common  Bench,  N.S.,  p,  482,  and  Mr,  Justice 
Clifford's  opinion  in  the  Circuit  Court  in  the  present  case,] 

On  the  whole,  however,  we  think  that  the  rule  as 
finally  settled  by  the  English  courts,  with  the  qualifications 
above  mentioned,  is  the  true  one,  and  is  deduced  from  the 
best  consideration  of  the  reasons  on  which  it  is  founded. 
Applying  it  to  the  case  in  hand,  we  think  that  the  charge  was 
substantially  correct.  The  fair  construction  of  the  charge 
is,  that  if  the  Jury  believed  that  Boyden,  the  agent,  was 
cognizant  of  the  fraud  at  the  time  of  the  purchase,  Harrington, 
the  principal,  was  bound  by  this  knowledge.  The  precise  words 
were  "that  if  Boyden  bought  the  spirits  as  agent  for  Harring¬ 
ton,  and  Boyden  was  cognizant  of  the  fraud,  Harrington  would 
be  bound  by  his  knowledge."  The  plain  and  natural  sense  of 
these  words,  and  that  in  which  the  Jury  would  understand  than, 
we  think,  is  that  they  refer  to  Boyden" a  knowledge  at  the 
time  of  making  the  purchase.  Thus  construed  the  charge  is 
strictly  in  accordance  with  the  law  as  above  explained.  Thara 
was  no  pretence  that  Boyden  acquired  his  knowledge  in  a  fidu¬ 
ciary  character.  .  , 


Judgment  affirmed. 


TAYLOR  v .  YORKSHIRE  INSURANCE  CO .  King's  Bench  Division  (Irish), 
[1913]  2  Ir.  R.  1,  at  20. 

PALLES  C.B,  .  .  .  The  general  principle,  subject  ta 

exception,  to  which  I  shall  advert  later  on,  upon  which  know¬ 
ledge  of  an  agent  is  deemed  the  knowledge  of  his  principal. 

Is  the  familiar  one  of  qu 1  f  a  c  1 1  per  a  1 1 u  m  faclt  per  se.  Every 
act  of  an  agent,  within  the  scope  of  his  authority,  is  the 
act  of  the  principal.  Consequently,  all  knowledge  acquired  by 
the  agent  when  acting  within  the  scope  of  his  authority,  is 
the  knowledge  of  the  principal.  In  relation  to  the  liability 
of  the  principal  arising  from  the  act  of  his  agent,  there  is, 
in  ray  opinion,  no  distinction  between  the  act  in  or  by  which 
knowledge  is  acquired  and  any  other  act.  It  follows  that  the 
knowledge  acquired  by  the  agent  antecedently  to  the  existence 
of  the  relation  of  principal  and  agent  ought  not  to  be  Imputed; 
and  recollection  of  forgetfulness  by  the  agent  of  matters 

jus  to  the  relation  ought  not  to  affect  the  lia- 
principal,  save  in  cases  (of  which  many  can  be 
.,>poae  i:  of  which  this  is  not  one,)  in  which  the  principal 

purchases  the  previously  obtained  knowledge  of  the  agent  in 
relation  to  a  particular  subject-matter,  or  where  the  agent  is — 


365 


to  use  the  emphatic  words  of  Lord  Halsbury — "an  agent  to 
know",  12  A.C,  537.  That  is  the  conclusion  which  I  should 
arrive  at  on  principle  irrespective  of  authority.  But 
when  a  question  of  notice,  or  knowledge,  arises,  we  find 
ourselves  overwhelmed  in  a  sea  of  authorities,  not  alto¬ 
gether  reconcilable  with  each  other,  nuiny  of  which  will  be 
found  discussed  in  the  notes  to  Le  Neve  v.  Le  Neve,  Ambl. 

436  in  the  second  volume  of  White  L  Tudor's  Leading  Cases. 

I  do  not  propose  to  wander  through  that  wilderness,  I  con¬ 
tent  myself  by  saying  that,  as  a  general  rule,  the  notice 
imputed  to  the  principals  is  limited  to  that  acquired  by 
the  agent  whilst  he  was  agent,  and  acquired  in  the  matter 
in  relation  to  which  he  was  agent.  That  was  the  opinion  of 
Lord  Hardwicke,  in  Wa  r  wl  ck  v.  Via  rwlck .  3  Atk.  204,  and  in 

Wo  rs 1 e  y  v.  Earl  of  Scarborough.  3  Atk.  392;  of  Lord  Eldon 
in  H i e rn  v.  Mill,  13  Vesey,  120;  of  Sir  John  Leach  in  Mount- 
ford  v .  Scott.  3  Madd.  34;  of  Sir  James  Wigram,  in  Fuller 
v.  Bennett,  2  Hare,  402,  where  he  stated  it  to  be  a  rule 
po  s i t i v  i  juris;  of  Lord  Cottenham,  in  *W1 1 d  v.  Gibson,  1  H.L. 
Cases,  614,  615;  of  Vice-Chancellor  Kindersley,  in  Bou  rsot 

v.  Savage ,  L.R.  2  Eq,  134,  142;  and  of  numerous  other  Judges. 

There  were,  however,  and  there  still  are,  some  ex¬ 
ceptions  to  this  rule.  First,  where  the  same  solicitor  acts 
in  relation  to  title  to  real  property,  for  two  separate 
parties  —  say  vendor  and  purchaser,  or  morgagor  and  mortgagee. 
Cases  of  this  class  do  not  apply  here. 

Secondly,  there  was,  until  1882,  a  second  exception 
confined  to  conveyancing  matters,  which  seems  to  have  ori¬ 
ginated  in  a  remark  of  Lord  Eldon,  Turner  and  Russell  274, 
who,  when  reviewing,  in  1823,  Sir  John  Leach’s  decision  in 
Mountford  v„  Scott,  said:  "I  should  be  unwilling  to  go  so 
far  as  to  say  that  if  an  attorney  had  notice  of  a  transaction 
in  the  morning  he  shall  be  held  in  a  Court  of  Equity  to  have 
forgotten  it  in  the  evening"  adding  "it  must  in  all  cases 
depend  upon  the  circumstances."  From  this  date  until  1882 
there  was  a  bewildering  line  of  authorities,  not  always  uni¬ 
form,  in  which  the  circumstances  were  considered.  In  that 
year,  happily  by  section  3(ii)  of  the  Conveyancing  Act,  this 
anomaly  was  abolished;  and,  not  only  as  to  future  but  also 
as  to  past  conveyancing  transactions,  including  sale  of  per¬ 
sonal  property,  the  notice  to  an  agent  which  is  prejudicially 
to  affect  a  purchaser  is  limited  to  notice,  "in  the  same 
transaction".  The  effect  of  this  enactment  seems  to  me  to 
go  something  further  than  to  put  an  end  to  this  exception  to 
a  general  rule.  It  amounts  almost  to  a  legislative  declara¬ 
tion  of  the  existence  of  the  general  rule,  the  exception  to 
which,  not  only  as  to  future  but  also  to  past  transactions, 
is  extinguished. 

The  third  exception  is  one  which  requires  more  care¬ 
ful  consideration.  It  is  one  to  which  effect  was  given  by 
the  Exchequer  Chamber  in  Dresser  v.  No  rwood ,  14  C.B.  (N.S.) 

574;  17  C.B.  (N.S.)  466,  and  is  confined  to  commercial 

agents  in  certain  particular  commercial  transactions,  the 
rights  and  liabilities  of  whom  are  well  known  to  the  law 
merchant.  The  agent  in  that  case  was  a  factor,  and  the 
question  in  it  was  as  to  the  effect  on  the  purchase,  at  a 
sale  by  him,  of  notice  to  the  purchaser’s  agent  at  the  sale 
that  the  goods  sold  were  the  property,  not  of  the  factor 
himself,  bq.t  of  the  principal.  In  the  action,  which  was  won 
by  the  vendor  of  goods  sold  by  a  factor  on  a  del  c  rede  re 
commission,  the  purchaser  sought  to  set  off,  against  the 
purchase-money  a  debt  due  to  him  by  the  factor.  The  pur¬ 
chaser  had  bought  through  an  agent,  who  had  p'revious  know¬ 
ledge,  not  acquired  whilst  he  was  agent  to  the  plaintiff,  _ 
that  the  goods  were  the  plaintiff’s.  The  Court  of  Common 
Pleas  (Erie  C.J.,  Wilies  and  Keating  JJ.)  decided  that  this 
previously  acquired  knowledge  of  the  agent  did  not  bind 
the  defendant,  and  allowed  the  set-off.  The  Judgments  dis¬ 
cussed  the  general  rule  as  to  the  effect  of  notice  to  an 
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agent  upon  the  rights  of  his  principal,  and  did  not  treat  as 
an  exceptional  case  the  notice  to  a  factor  who,  while  being 
entitled  to  sell  only  as  factor,  held  himself  out  as  being  the 
true  owner,  and,  in  my  opinion,  those  Judgments  accurately 
determined  that  general  rule. 

That  decision  was  reversed  in  the  Exchequer  Chamber, 
The  judgment  in  that  Court  does  not  discuss  the  reasons  of 
any  of  the  Judges  below,  or  deny  the  soundness  of  the  general 
rule  applied  by  them,  but  decided  that  the  rule  was  not  appli¬ 
cable,  as  the  sale  being  by  a  factor,  was  within  an  exception 
to  it.  It  commences  by  the  following  words: 

"We  think  that,  in  a  commercial  transaction  of  this 
desc  ri pt ion .  where  the  agent  of  the  buyer  purchases,  on  behalf 
of  his  principal,  goods  of  the  factor  of  the  seller,  the  agent 
having  present  to  his  mind  at  the  time  of  the  purchase  a  know¬ 
ledge  that  the  goods  he  is  buying  are  not  the  goods  of  the 

factor,  though  sold  in  the  factor's  name,  the  knowledge  of  the 

agent,  however  acquired,  is  the  knowledge  of  the  principal. 

It  seems  to  be  conceded  that  if,  a  t  the  time  of  the _ sale,  the 

factor  of  the  seller  had  expressly  told  the  agent  of  the  buyer 
that  the  goods  were  not  his  property,  but  the  property  of  his 
principal,  it  would  not  have  been  a  case  for  a  set-off;  but  why 
should  the  factor  tell  the  buyer's  agent  that  which  he  was 
aware  that  the  agent  already  knew?  The  knowledge  of  the  factor 
of  the  seller  that  the  buyer's  agent  was  aware  that  he  was  only 
the  factor,  in  our  Judgment  makes  the  case  perfectly  clear; 
but  it  is  not  to  be  understood  that  we  mean  to  admit  that  the 
case  would  have  been  different  if  the  factor  was  ignorant  that 
the  knowledge  of  the  fact  was  present  to  the  mind  of  the  buyer" 
agent,  provided  it  really  was  so  present." 

In  my  opinion,  this  Judgment  does  no  more  than  en¬ 
graft  on  the  general  rule  a  special  exception  in  reference  to 
a  special  class  of  cases."  .  .  . 

["I  do  not  myself  regard  the  word  "notice''  as  a  syn¬ 
onym  for  the  word  'knowledge'.  Notice  is  a  word  which  involves 
that  knowledge  may  be  imparted  by  notice,  but  "notice"  and 
'knowledge"  are  not  the  same  thing,  although  loosely  one  some¬ 
times  talks  as  if  to  act  with  notice  and  to  act  with  knowledge 
were  indeed  the  same." — Hodson  L.J.  in  Cresta  Holdings.  Ltd,  v, 
Karlin.  [1959]  3  All  E.R.  056,  657. 

See  Seavey,  Notice  through  an  Agent  (1916),  65  U.  of 

Pa.  L. R.  at  p.  23:  "Knowledge  is  simply  the  content  of  the  in¬ 
dividual  mind  and  the  mind  of  the  agent  cannot  be  kept  distinct 
from  that  of  the  man.  When  we  wish  to  know  if  the  engineer  of 
a  train  was  negligent  and  it  is  discovered  that  he  knew  of  an 
obstruction  on  the  track,  it  is  not  necessary  to  find  that  he 
acquired  the  knowledge  while  acting  in  the  course  of  duty.  If 
we  are  measuring  the  water  in  a  barrel,  we  do  not  care  how  it 
got  there,  though  when  our  only  information  is  as  to  the  amount 
poured  in,  we  are  properly  concerned  with  the  question  of  leak¬ 
age.  .  .  As  a  matter  of  proof,  it  is  important  to  know  whether 

the  agent  acquired  the  knowledge  casually  or  during  the  course 
of  business.  Information  casually  acquired  is  easily  for¬ 
gotten.  This  is  true  especially  where  the  one  receiving  it 
has  no  reason  to  suppose  at  the  time  that  it  is  important  to 
remember  it,  either  from  his  individual  standpoint  or  from  that 
of  his  principal’s.  .  .  The  method  and  time  of  acquisition  are 

important  also  to- determine  whether  the  agent  had  the  duty  to 
communicate,  for  without  this  duty  there  is  no  fault  on  the 
p  rt  o?  anyone  and  no  basis  for  charging  the  principal.  If 

rt  acquired  casually  or  otherwise,  for  that  matter,  in¬ 
ti  which  does  not  seem  relevant  to  his  principal's  busi- 
nest  i "e  is  no  duty  to  act."] 
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WELLS  v.  SMITH.  King's  Bench  Division.  [1914]  3  K . ..  .  722. 

The  plaintiff  put  her  house  for  rent  in  the  hands  of 
a  real  estate  agent.  A  Mrs.  Pridgeon  called  on  the  plain¬ 
tiff  about  the  house  and  was  referred  to  the  agent  who  asked 
for  a  reference,  Mrs.  Pridgeon  gave  the  name  of  the  defen¬ 
dant  who,  in  reply  to  a  letter  from  the  agent  stated  that 
Mrs.  Pridgeon  was  of  good  character.  The  letter  was  shown 
to  the  plaintiff  and  the  house  was  let  to  Mrs,  Pridgeon. 

The  latter  was  a  woman  of  immoral  character,  receiving  allow¬ 
ances  from  and  visited  for  immoral  purposes  by  several  men. 
The  agent  knew  this  at  the  time  of  letting  that  Mrs.  Pridgeon 
was  not  a  respectable  person  since  they  had  acted  for  other 
persons  in  letting  flats  to  her  previously.  Mrs.  Pridgeon 
and  her  visitors  caused  damage  to  the  plaintiff's  house  for 
which  damage  the  plaintiff  took  action  against  the  defen¬ 
dant  for  fraudulent  misrepresentation. 

SCRUTTON  J.  .  .  .  On  these  findings  Mr.  Hastings,  who 

argued  for  the  defendant  with  his  usual  clearness  and  brev¬ 
ity,  contended  that  the  knowledge  of  the  agent  must  be  im¬ 
puted  to  the  principal,  and,  consequently,  that  there  was  no 
fraudulent  representation  to  a  principal  who,  through  her 
agent,  knew  the  untruth  of  the  representation  and  could  not 
be  deemed  to  rely  on  its  truth.  I  hope  it  is  not  un¬ 
judicial  to  say  that  I  am  glad  this  ingenious  argument  cannot 
protect  a  defendant  of  whose  conduct  I  strongly  disapprove. 

I  think  it  cannot  prevail.  In  the  first  place  I  am  not 
satisfied  that  knowledge  of  the  agent  not  acquired  in  the 
oourse  of  his  employment  for  the  principal  should  bo  Imputed 
to  the  principal.  .  . 

In  the  second  place,  I  am  not  aware  of  any  case,  and 
counsel'  did  not  refer  me  to  one,  where,  when  a  man  has  made 
a  statement  untrue  to  his  knowledge  to  induce  another,  whom 
he  does  not  believe  to  know  its  untruth,  to  act  upon  it, 
and  that  other  has  acted  upon  it  in  ignorance  and  to  his 
dpmage,  thevraaker  of  the  false  representation  has  been 
allowed  to  protect  himself  by  proving  that  an  agent  of  the 
other  knew  of  the  untruth.  Mr.  Smith  has  made  a  statement 

which  he  knew  to  be  untrue,  believing  it  might  be  showen  to 
Mrs.  'Wells  and  intending  her  to  act  upon  It,  while  he  did 
not  believe  she  knew  its  untruth.  This  is  fraud,  and  I 
should  be  very  alow  to  allow  the  effects  of  actual  fraud  to 

be  nullified  by  constructive  notice.  The  case  of  B a wden  v, 
London.  Edinburgh  and  Glasgow  Assurance  Co. ,  £1892]  2  Q.B.  534 
would,  I  think,  have  been  decided  differently  if  the  one-eyed 
assured  had  actually  put  on  the  proposal  a  statement  that  he 
had  the  sight  of  two  eyes.  Just  as  in  Redgrave  v.  Hurd  , 
(1881)  20  Ch.D.l,  a  man  who  told  a  lie  as  to  -his  earnings  was 

not  allowed  to  protect  himself  by  shewing  that  he  had  offered 
the  books  for  inspection,  which,  if  carefully  inspected,  would 
have  shewn  the  untruth  of  his  statement,  so,  I  think,  a  man 
who  tells  a  lie  to  another  cannot  protect  himself  by  saying 
"Your  agent  should  have  warned  you  of  ray  lie." 

For  these  reasons  I  think  the  defendant  is  on  the 
facts  legally  liable  as,  I  am  clear,  he  is  morally  liable. 
There  must  be  Judgment  for  the  plaintiff  for  60  ^L.  and  costs. 
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KENNEDY  v .  GREEN.  Chancery.  1843.  3  My.  L  K,  600, 

Bill  to  declare  void  a  certain  assignment  made  by 
the  complainant.  It  appeared  that  one  Bostock,  who  had  been 
employed  by  the  complainant,  Mrs.  Kennedy,  by  fraud  got  her  to 
assign  her  interest  in  certain  premises  to  him,  the  fraud  con¬ 
sisting  of  representations  that  the  transaction  was  of  another 
nature.  On  the  back  of  the  instrument  was  written  a  receipt, 
not  where  was  usual,  but  in  a  position  such  that  the  grantor 
would  not  be  apt  to  observe  it.  Subsequently  Bostock  made  an 
assignment  of  his  apparent  interest  to  the  respondent,  upon 
consideration  of  money  then  advanced  to  him.  In  this  trans¬ 
action  the  respondent  employed  no  independent  solicitor  but  re¬ 
nted  wholly  upon  Bostock's  statements. 

The  Master  of  the  Rolls  (Sir  John  Leach)  found  for 
the  complainant  on  the  ground  that  the  respondent  was  affected 
with  Bostock's  knowledge  of  the  fraud  and  upon  the  further 
ground  that  the  assignment  from  the  complainant  contained  such 
evidences  of  irregularity  as  to  have  put  the  respondent  on 
notice. 


The  case  was  re-argue;  efore  the  Lord  Chancellor. 

THE  LORD  CHANCELLOR  (BROUGHAM).  The  doctrine  of 
constructive  notice  depends  upon  two  considerations:  First, 
that  certain  things  existing  in  the  relation  or  the  conduct  of 
parties,  or  in  the  case  between  them,  beget  a  presumption  so 
strong  of  actual  knowledge  that  the  law  holds  the  knowledge  to 
exist,  because  it  Is  highly  improbable  it  should  not;  and  next, 
that  policy  and  the  safety  of  the  public  forbids  a  person  to 
deny  knowledge  while  he  is  so  dealing  as  to  keep  himself  ig¬ 
norant,  or  so  as  that  he  may  keep  himself  ignorant,  and  yet 
all  the  while  let  his  agent  know,  and  himself,  perhaps,  profit 
by  that  knowledge. 

N  , 

In  such  a  case  it  would  be  most  iniquitous  and  most 
dangerous,  and  give  shelter  and  encouragement  to  all  kinds  of 
fraud,  were  the  law  not  to  consider  the  knowledge  of  one  as 
common  to  both,  whether  it  be  so  in  fact  or  not.  Under  one  or 
other  of  these  heads,  perhaps  under  both,  comes  the  other  prin¬ 
ciple,  which  is  quite  undeniable,  that  whatever  is  notice 
enough  to  excite  attention,  and  put  the  party  on  his  guard  and 
call  for  inquiry,  is  also  notice  of  everything  to  which  it  is 
afterwards  found  4hat  such  inquiry  might  have  led,  although  all 
was  unknown  for  want  of  the  investigation. 

These  principles  are  so  plain  that  they  need  not  be 
supported  by  reference  to  authority,  and  they  dispose  of  the 
present  question. 

Bostock  was  acting  as  Mr.  Kirby's  solicitor  in  the 
transaction,  and  although,  generally  speaking,  the  knowledge 
obtained  by  a  man's  attorney  or  agent  fixes  himself,  if  ob¬ 
tained  while  so  employed,  and  on  the  same  business,  yet  it  can¬ 
not  here  be  said  that  Mr.  Kirby  is  fixed  with  all  which  Bostock 
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knew.  For  the  fraud,  practised  by  Bostock  upon  Mr.  Kirby 
himself,  was  of  course  concealed  from  him;  and  so  we  may  say 
would  certainly  be  that  other  fraud  which  he  had  practised 
on  Mrs.  Kennedy.  Indeed,  that  was  only  another  part  of  the 
same  fraud,  another  act  of  the  same  plot;  and,  therefore,  I 
think  we  cannot,  on  this  account  alone,  fix  his  client,  Mr. 
Kirby,  any  more  than  his  other  employer  Mrs.  Kennedy,  with 
the  knowledge  of  his  criminal  proceedings,  ”We  must  lay  out 
of  our  view  all  the  knowledge,  the  actual  and  full  know¬ 
ledge  he  had  of  his  own  fraud,  and  are  not  to  hold  Mr,  Kirby 
as  cogn i s an t-- I  mean  of  course  cognisant  in  law  and  construc¬ 
tively  —  of  that,  merely  because  his  solicitor  himself,  the 
contriver,  the  actor,  and  the  gainer  of  the  transaction,  knew 
it  all  well. 

But  suppose  him  not  the  actor,  and  only  regard  him 
as  an  attorney  wholly  unconcerned  in  the  plot,  and  employed 
by  Mr.  Kirby,  and  not  only  innocent  of  the  whole  afiair  but 
wholly  ignorant  of  it.  This  supposition  is  as  strong  as  we 
can  make  in  Mr.  Kirby's  favour,  gets  rid  of  all  the  last 
argument  I  have  adverted  to,  and  meets  the  objection  that 
the  plotter  of  the  fraud  never  could  communicate  it  to  one 
of  its  victims;  and  that  to  charge  the  latter  with  his  guilty 
knowledge  would  be  unjust.  I  say  still,  with  all  this  de¬ 
duction  and  all  this  supposition,  Mr,  Kirby  is  fixed.  For 
Bostock,  had  he  been  wholly  free  from  the  guilty  knowledge, 
and  only  employed  as  a  solicitor  to  act  for  and  advise  Mr. 
Kirby  must,  on  seeing  the  deed,  have  had  his  attenll  )n  at 
once  called  to  the  suspicious  circumstances  undef,  wnich  it 
was  executed.  The  contents  of  the  instrument  itself  were 
perhaps  calculated  to  rouse  suspicion  and  prompt  inquiry. 

But;  the  back  of  the  deed  was  checkered  all  over  with  su- 
pic’lous  appearances.  The  title  of  the  dedd,  not  in  the  en¬ 
grossing  hand,  but  written  in  a  somewhat  slovenly  way  and 
with  the  words  of  the  title  of  different  sizes  begets  a  sus¬ 
picion  of  hurry  and  imperfection  in  the  preparation  of  the 
Instrument,  'When  does  a  stationer  ever  send  such  a  blank 
indenture  out  of  his  office,  unless  when  pressed  for  singu¬ 
lar  dispatch?  Then  the  receipt  written  across  one  hold  in¬ 
to  a  second  square  sideways,  and  the  signature  in  like  manner 
running  into  the  second  square.  But,  above  all,  the  re¬ 
ceipt  removed  far  from  the  top,  and  leaving  such  a  space  as 
might  by  the  holder  of  the  deed,  supposing  that  space  to 
have  been  left  in  blank,  have  been  filled  up  in  any  manner 
he  chose.  This  wa s,  at  once,  a  circumstance  to  excite  the 
greatest,  the  most  jealous  suspicion.  Had  a  cheek  been 
originally  written  with  an  inch  of  blank  to  the  left  hand 
of  the  sum,  would  not  all  who  saw  it  start  at  the  risk  run 
by  the  mailer,  and  would  not  the  maker,  on  his  attention  being 
drawn  to  it,  nay  even  the  holder,  take  the  precaution  of 
drawing  a  line  or  two  over  the  blank?  But  suppose  a  banker 
had  discounted  a  check  with  a  sum  as  '"one  hundred"  inter¬ 
lined,  would  any  Judge  direct  any  'jury  to  let  that  banker 
recover  against  the  maker,  though  full  value  had  by  him  the 
banker  been  paid  for  it?  All  the  cases  have  decided  the 
contrary,  and  held  that  every  unusual  circumstance  is  a 
ground  of  suspicion,  and  prescribes  Inquiry;  and  1  hold  the 
receipt  written  here  in  a  way  to  enable  any  person  to  com¬ 
mit  a  gross  fraud — a  way  for  that  reason  never  adopted — was 
abundant  ground  for  suspicion,  and  demanded  inquiry  and  ex¬ 
planation,  When  to  this  we  add  the  further  unusual  circum¬ 
stance  of.  the  party's  name  being  written  on  the  square  be¬ 
low,  and  with  a  fold  between  it  and  the  receipt,  so  that  it 
was  most  probably  written  when  the  receipt  was  folded  down, 
assuredly  no  one  can  hesitate  In  pronouncing  that  whoever, 
^specially  a  man  of  business,  looked  at  the'  deed  must  have 
conceived  such  suspicions  as  to  call  for  Inquiry;  and  if  he 
had  inquired,  Mrs.  Kennedy  would  have  told  him  that  she 
knew  of  no  receipt  and  had  received  no  money,  and  that  the 
whole,  consequently,  was  a  fraud.  Thus,  taking  Bostock  to 
be  merely  an  ordinary  solicitor,  employed  by  Mr.  Kirby  in 
settling  this  transaction  for  him,  the  deed  was  such  as  at 


once  gave  him  notice  that  all  was  not  right,  and  put  him  on 
inquiry.  Can  it  make  the  least  difference  that  in  this  case 
Bostock  abstained  from  making  the  inquiry,  because  he  already 
knew  the  whole  fraud,  the  tissue  of  which  his  own  hands  had 
woven?  Can  it  alter  the  fact,  or  displace  the  point,  on  which 
the  whole  turns,  of  the  existence  of  suspifcious  appearances, 
and  the  certainty  that  the  inquiry,  instigated  by  them,  must 
have  disclosed  the  truth,  that  this  truth  was  already  within 
the  full  knowledge  of  the  person  employed,  and  whom  we  are 
supposing  to  have  examined  the  deed  for  his  client?  A  dif¬ 
ference  it  may  make,  but  the  difference  is  against,  and  not 
in  favour  of,  the  defendant’s  argument. 


Decree  affirmed. 


CFry  J.  in  Cave  v.  Cave  (1880),  15  Ch.D.  639  at  643t 

"There  is  undoubtedly  an  exception  to  the  construction  or 
imputation  of  notice  from  the  agent  to  the  principal,  that 
exception  arising  in  the  case  of  such  conduct  by  the  agent 
as  raises  a  conclusive  presumption  that  he  would  not  communi¬ 
cate  the  fact  in  controversy.  In  the  very  well-known  case  of 
Ro 1 1  an d  v.  Hart,  L,R,  6  Ch.  678  ,  Lord  Hatherley  put  it  sub¬ 
stantially  in  this  way,  that  you  must  look  at  the  circumstances 
of  the  case,  and  inquire  whether  the  Court  can  see  that  the 
solicitor  intended  a  fraud,  which  would  require  the  suppres¬ 
sion  of  the  knowledge  of  the  i  :umbrance  from  the  person  upon 
whom  he  was  committing  the  fra  ,  In  Thompson  v.  Ca  rt  wrlght , 

33  Beav.  178,  the  late  Master  o.  the  Rolls  put  it  rather 
differently,  and  it  would  appear  that  in  his  view  you  must 
inquire  whether  there  are  such  circumstances  in  the  case,  in¬ 
dependently  of  the  fact  under  inquiry,  as  to  raise  an  in¬ 
evitable  conclusion  that  the  notice  had  not  been  communicated. 

In  the  one  view  notice  is  not  imputed,  because  the  circum¬ 
stances  are  such  as  not  to  raise  the  conclusion  of  law,  which 
does  ordinarily  arise  from  the  mere  existence  of  notice  to  the 
agent;  in  the  other  view — that  of  Lord  Chelmsford  and  Lord 
Hatherley — the  act  done  by  the  agent  is  such  as  cannot  be 
said  to  be  done  by  him  in  his  character  of  agent,  but  is  done 
by  him  in  the  character  of  a  party  to  an  independent  fraud, 
on  his  principal,  and  that  is  not  to  be  imputed  to  the  prin¬ 
cipal  as  an  act  done  by  his  agent." 

See  also  King  J.  in  Richards  v .  Bank  of  Nova  Scotia 
(1896),  26  S.C.R.  381  at  387. 

Lord  Chelmsford  L.C.  in  E  s  p  i  n  v.  Pembe  r t  on  (  1859), 

3  DeG0  L  J.  at  555:  "1  have  already  shown  that  imputed  know¬ 

ledge  does  not  depend  upon  whether  it  was  communicated  or  not, 
and  therefore  the  presumption  of  non- commun i c a t i on  does  not 
seem  to  be  the  proper  principle  to  apply.  1  would  rather  say 
that  the  commission  of  the  fraud  broke  off  the  relation  of 
principal  and  agent. ..and  therefore  it  prevented  the  possi¬ 
bility  of  imputing  the  knowledge  of  the  agent  to  the  principal." 
Cjf.  ,  however,  Middleton  J.A.  in  Roc co  v„  Northwestern  National 
Ins.  Co.  (  1920),  6  4  O.L.R.  550  at  562:  '"Notice  to  or  know^ 

ledge  of  an  agent  is  not  notice  to  or  knowledge  by  the  company 
unless  the  circumstances  are  such  as  to  Justify  the  opinion 
that  the  agent  would  be  likely  to  communicate  the  informa¬ 
tion  to  those  in  charge  of  the  affairs  of  the  company." 

See  also  Smith  v.  Hunt  (1901),  2  O.L.R.  134  at  137; 

McArthur  v.  Hast lngs  (1005),  15  Man.  L.R.  500;  'Waldy  v.  Gray 

(  1875  )  ,  L.R.  20  Eq.  238 . ] 


DRIFFILL  v.  GOODWIN .  Ontario  Court  of  Chancery.  1876. 

23  Gr.  431. 

This  was  a  bill  filed  by  Driffill,  official  assignee 
of  Cockeriine,  against  Goodwin,  seeking  to  set  aside  a  con- 
veyan*  certain  real  estate,  made  by  the  insolvent  Cocker- 

thirty  days  of  his  insolvency,  to  Goodwin. 

BLAKE  V.-C.  I  have  no  doubt  on  the  evidence  that 
the  defendant  Goodwin  in  good  faith  purchased  the  premises  in 
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quest  ion  from  the  insolvent.  He  agreed  to  pay  the  full  value 
of  what  he  was  purchasing,  and  completed  his  agreement  be¬ 
fore  he  had  actual  notice  of  the  insolvency.  For  a  consider¬ 
able  time  before  Goodwin  bought,  he  had  desired  to  acquire 
such  a  property  as  that  in  question,  and  no  reason  was  shewn 
in  evidence,  nor  was  any  assigned  in  argument  why  he  should 
have  sought  to  benefit  the  insolvent  or  defraud  the  credi¬ 
tors  of  the  insolvent,  nor  why  he  should  have  entered  into 
a  doubtful  transaction  as  to  any  of  the  property,  the  sub¬ 
ject  of  the  present  suit,  ,  ,  If  the  sale  can  be  impeached, 

it  must  be  because  the  purchaser  had  constructive  notice 
through  Stevenson,  ,  „ 

I  do  not  think  that  notice  is  brought  home  to  Good¬ 
win  through  the  knowledge  of  Stevenson,  the  solicitor  who 
prepared  the  conveyance  from  the  insolvent  to  him,  Steven¬ 
son  says  that  some  time  before  the  preparation  of  this  con¬ 
veyance  Cockerline,  the  insolvent,  told  him  that  he  wanted 
to  sell  his  property  in  order  to  avoid  paying  his  debts: 
that  Cockerline  told  him  this  as  his  solicitor  in  confidence 
as  a  matter  which  was  not  to  be  divulged  to  any  one  else; 
that  when  this  sale  was  being  carried  he  knew  this,  to  be 
the  object;  that  Cockerline  instructed  him  to  draw  the  deed, 
and  that  he  acted  as  much  for  the  one  as  the  other  in  the 
t  ransact ion , 

There  are  certain  cases  in  which  the  Court  will  not 
impute  to  a  client  knowledge  which  his  solicitor  possesses, 
and  I  think  this  is  one  of  them.  The  vendor  informs  the 
solicitor  of  the  object  he  has  in  view,  and  unfortunately  he 
does  not  object  to  aid  him  in  defrauding  his  creditors.  The 
solicitor  is  cautioned  not  to  divulge  the  information  given 
to  him.  These  two  men  may  then  be  said  to  be  conspiring  to¬ 
gether  to  effect  this  object.  The  proposed  purchaser  does 
not  ask  the  solicitor  to  investigate  the  title.  The  vendor 
instructs  him  to  prepare  the  needed  instrument  to  carry  out 
the  arrangement,  and  the  purchaser  attends  at  his  office  and 
takes  from  his  hands  the  deed  which  evidences  the  agreement, 

I  think,  looking  at  the  position  of  the  solicitor,  and  the 
nature  of  the  employment  of  him  by  the  vendor  and  by  the  pur¬ 
chaser,  that  I  cannot  hold  that  the  notice  or  knowledge  of 
the  solicitor  affects  the  purchaser  and  invalidates  the 
transaction.  The  duty  of  the  solicitor  was  clear,  he  should 
at  once  have  refused  to  be  a  party  to  any  arrangement  where¬ 
by  the  insolvent  intended  to  cheat  his  creditors;  or  if  he 
had  not  strength  of  mind  enough  to  take  this  obvious  stand, 
he  at  least  should  not  have  acted  for  another  client  in  the 
same  transaction  when  he  must  have  known  he  was  placing  him 
in  so  perilous  a  position.  It  is  at  all  times  Che  duty  of 
a  solicitor,  unless  when  necessity  makes  it  lawful,  to  re¬ 
ject  the  retainer  of  both  vendor  and  purchaser  when  dealing 
in  the  purchase  and  sale  of  property,  but  the  non-fulfil¬ 
ment  of  this  obvious  duty  becomes  almost  an  unpardonable 
offence  in  a  case  such  as  the  present,  where  the  solicitor 
of  the  vendor  has  had  facts  connected  with  the  title  con¬ 
fided  to  him  by  the  vendor,  the  knowledge  of  which  if  traced 
through  im  to  his  second  client,  would  render  invalid  a 
title,  which,  if  acquired  by  the  aid  of  another  solicitor, 
would  have  enabled  him  to  hold  the  property  absolutely. 


BQURSOT  v,  RAVAGE.  Chancery.  1866,  L.R.  2  Eq.  134. 

The  respondent  purchased  property  from  one  Holmer, 
one  of  three  trustees,  Holmer  signed  for  all  three  trus¬ 
tees  but  was  without  authority  from  the  other'  two  and  was 
acting  in  fraud  of  the  trust.  In  transacting  this  matter, 
the  respondent  had  employed  Holmer  as  solicitor.  This  bill 
is  brought  to  have  the  conveyance  declared  void.  The  de¬ 
fendant  claims  that  he  should  be  able  to  retain  at  least  the 
one-third  as  to  which  Holmer  had  title. 
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SIR  R.  T.  KINDERSLEY  V.-C.  .  .  .  Supposing,  however, 

that  the  actual  knowledge  of  the  existence  of  a  trust  cannot 
be  imputed  to  the  defendant  Savage,  still  I  think  he  is  affected 
by  constructive  notice.  He  employed  Holmer  as  his  solicitor 
in  the  transaction  of  the  purchase;  and  according  to  the  doc¬ 
trine  of  equity,  a  purchaser  has  constructive  notice  of  that 
which  his  solicitor,  in  the  transaction  of  the  purchase,  knows 
with  respect  to  the  existence  of  the  rights  which  other  per¬ 
sons  have  in  the  property.  Take  the  simplest  case;  Suppose 
the  purchaser's  solicitor  happens,  by  reason  of  his  connection 
with  the  property,  to  be  aware  that  the  vendor  has  crpated  an 
equitable  mortgage.  Is  it  possible  to  contend  that  the  pur¬ 
chaser  would  not  be  held  to  be  affected  with  constructive 
notice  of  the  existence  of  such  mortgage?  It  is  a  moot  ques¬ 
tion  upon  what  principle  this  doctrine  rests.  It  has  been 
held  by  some  that  it  rests  on  this;  that  the  probability  is 
so  strong  that  the  solicitor  would  tell  his  client  what  he 
knows  himself,  that  it  amounts  to  an  irresistible  presumption 
that  did  tell  him;  and  so  you  must  presume  actual  knowledge 
on  the  part  of  the  client,  I  confess  ray  own  impression  is, 
that  the  principle  on  which  the  doctrine  rests  is  this;  that 
ray  solicitor  is  alter  ego;  he  is  myself;  I  stand  in  precisely 
the  same  position  as  he  does  in  the  transaction,  and  there¬ 
fore  his  knowledge  is  my  knowledge;  and  it  would  be  a  mons¬ 
trous  injustice  that  I  should  have  the  advantage  of  what  he 
knows  without  the  disadvantage.  But  whatever  be  the  prin¬ 
ciple  upon  which  the  doctrine  nsts,  the  doctrine  itself  is 
unquestionable. 

It  is  insisted,  however,  that  the  doctrine  cannot 
apply  to  this  case,  because  Holmer  was  committing  a  fraud, 
and  the  client  is  not  to  be  affected  with  constructive  notice 
of  a  fraud  committed  by  his  solicitor.  But  if  the  client 
would  be  affected  with  constructive  notice  of  a  trust,  the 
existence  of  which  is  known  to  his  solicitor,  in  the  case 
where  there  is  no  fraud,  the  fact  that  the  solicitor  is  com¬ 
mitting  a  fraud  in  relation  to  that  trust  cannot  afford  any 
reason  why  the  client  should  not  be  affected  with  construc¬ 
tive  notice  of  the  existence  of  a  trust.  It  is  the  exist¬ 
ence  of  the  trust,  and  not  the  fraud,  of  which  he  is  held  to 
have  constructive  notloe;  and  the  constructive  notice  of  the 
existence  of  the  trust  must  be  imputed  to  him,  whether  there 
is  a  fraud  relating  to  it  or  not. 

It  appears  to  me  therefore  that  even  on  the  ground 
of  actual  notice  and  at  all  events  on  the  ground  of  construc¬ 
tive  notice,  Savage  oan  not  maintain  a  right  to  the  bene¬ 
ficial  interest  even  of  the  one-third  which  was  assigned  to 
him  by  Holmer, 


Reconveyance  decreed, 

[ ”  I  find  it  very  difficult  to  accede  to  the  pro¬ 
position,  .  ,  that  where  a  mortgagor  is  himself  a  solicitor, 

and  prepares  the  mortgage  deed,  the  mortgagee  employing  no 
other  solicitor,  the  mortgagor  must  be  considered  to  be  the 
agent  or  solicitor  of  the  mortgagee  in  the  transaction,  I 
think  there  ought  to  be  some  consent  on  the  part  of  the  mort¬ 
gagee  to  constitute  this  relation  between  them.  If  the  mort¬ 
gagee  is  imprudent  enough  to  entrust  his  interests  to  the 
mortgagor,  being  a  solicitor,  he  may  do  so  and  take  all  the 

consequences.  B-ut  he  may  not  desire  to  have  any  solicitor 

considering  himself  equal  to  his  own  protection.  .  .  But  if 

the  mortgagor,  under  the  circumstances,  becomes  the  solici¬ 
tor  of  the  mortgagee,  it  is  hardly  possible  to  stop  short  of 
appl.  Tig  all  the  consequences  of  the  relation."  —  Lord  Chelras— 
spin  v.  Pemberton  (1850),  3  De  G.  L  J.  at  554. 

See  also  Le  Neve  v.  Le  Neve  (1747),  1  Ves.  04,  in 

court  held  that  if  the  same  agent  is  used  by  both 
avwledga  of  the  agent  is  knowledge  of  both  princi¬ 
pals  and  it  makes  no  difference  that  the  agent  originally  was 
agent  oi  one  only  and  that  ho  recommended  his  own  agent.} 
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RURAL  MUNICIPALITY  OF  MOUNT  HOPE  v.  FINDLAY.  Saskatchewan 
Court  of  Appeal.  Cl92l]  3  'W.'W.R.  658. 

VI.  Q.  Wright  was  the  secretary-treasurer  of  tha 
municipality  and  had  misappropriated  municipality  funds  to 
the  extent  of  $16,000.  The  defendant  sent  Wright  a  cheque 
for  $3000  for  the  purpose  of  purchasing  for  the  defendant 
a  hal f - i n t e res t  in  certain  lands,  Wright  endorsed  the  choque 
and  deposited  it  to  the  credit  of  the  municipality  to  cover 
in  part  his  own  defalcations.  One  of  the  claims  in  this 
action  was  by  the  defendant  against  the  municipality  for  the 
return  of  this  $3000.  His  claim,  which  arose  as  a  counter¬ 
claim  in  this  action,  was  dismissed  at  the  trial.  The  de¬ 
fendant  appealed. 

LAM0NT  J.A.  .  .  .  The  only  other  question  is  that 

involved  in  tha  counter-claim.  In  his  counter-claim  the 
defendant  asks  that  the  municipality  return  to  him  the  $3000 
which  he  sent  to  Wright  and  which  Wright  wrongfully  deposited 
to  the  account  of  the  municipality.  It  seems  clear  that,  had 
Wright  cashed  the  defendant's  cheque  and  out  of  the  proceeds 
paid  his  baker,  butcher  and  grocery  accounts,  the  moneys 
which  settled  these  accounts  could  not  haVe  been  recovered 
back,  unless  the  parties  receiving  the  same  knew  that  Wright 
was  itimproperly  using  money  not  his  own.  Should  any  different 
result  follow  where,  instead  of  cashing  the  cheque  a  n  9I  paying 
his  debts  out  of  the  money,  Wright  deposits  the  cheque  to  re¬ 
place  in  whole  or  in  part  sums  unlawfully  abstracted  by  him 
from  the  funds  of  the  municipality? 

The  Judgment  in  the  House  of  Lords  in  Thomson  v. 
Clydesdale  Banka-Cl893l  A.C.  282,  62  L.J.P.C.  01,  seems  to 
me  to  answer  the  question  in  the  negative.  In  that  case  the 
plaintiffs  employed  a  stock  broker  to  sell  for  them  fifty 
shares  of  stock  and  to  deposit  the  proceeds  in  their  names 
in  oertaln  banks.  The  broker  sold  the  shares,  but*  deposited 
the  cheque  received  therefor  to  the  credit  of  his  own  account 
in  the  defendant  bank.  At  that  time  his  account  was  over¬ 
drawn  to  an  amount  exceeding  the  amount  paid  in.  The  bank 
knew  that  the  cheque  paid  in  was  the  proceeds  of  the  sale  of 
shares,  but  did  not  know  and  made  no  inquiry  whether  the 
money  paid  in  was  in  the  broker's  hands  as  agent  or  other¬ 
wise.  The  broker  became  insolvent,  and  the  plaintiffs  sued 

the  defendant  bank  for  the  proceeds  of  the  shares.  It  was 
held  that  the  bank  was  entitled  to  retain  the  money  iri  dis¬ 
charge  pro  tjant^o  of  the  debt  due  to  It  from  the  broker.  In 
his  judgment  Lord  Herschei 1  L.C.,  at  p.  287  said:  "It  can¬ 
not,  I  think,  be  questioned  that  under  ordinary  circum¬ 
stances  a  person,  be  he  banker  or  other,  who  takes  money 
from  his  debtor  in  discharge  of  a  debt  Is  not  b«und  to  in¬ 
quire  into  the  manner  in  which  the  person  so  paying  the  debt 
acquired  the  money  with  which  he  pays  it,  Howerer  that  money 
may  have  been  acquired  by  the  person  making  the  payment, 
the  person  taking  that  payment  Is  entitled  to  retain  it  in 
discharge  of  the  debt  which  is  due  to  him,  .  .  No  doubt  if 

the  person  receiving  the  money  has  reason  to  believe  that 
the  payment  is  being  made  in  fraud  of  a  third  person,  and 
that  the  person  making  the  payment-  is  handing  over  in  dis¬ 
charge  of  his  debt  money  which  he  has  no  right  to  hand  over, 
then  the  person  taking  such  payment  would  not  be  entitled  to 
retain  the  money,  upon  ordinary  principles  which  I  need  not 
dwell  upon," 

The  same  principle  was  enunciated  by  Lord  Watson,  who, 
at  p.  289,  said:  "When  a  broker,  or  other  agent  entrusted 


with  the  possession  and  apparent  ownership  of  money  pays  it 
away  in  the  ordinary  course  of  his  business,  for  onerous 
consideration,  I  regard  it  as  settled  law  that  a  trans¬ 
ection  which  is  fraudulent  as  between  the  agent  and  his  em¬ 
ployer  will  bind  the  latter,  unless  he  can  show  that  the 
recipient  of  the  money  did  not  transact  in  good  faith  with 
his  agent  . " 

1  am  unable  to  distinguish  this  case  from  the  case  at 
bar.  The  fact  that  the  municipality  at  the  time  the  cheque 
was  deposited  to  its  account  did  not  know  of  ’Wright’s  short¬ 
age  or  of  his  obligation  to  make  that  shortage  good,  does 

not  seem  to  me  material 0  In  Lon d on_l _ County  Banking  Co,  v. 

London  &_River _ Pla  t  e_Bank  ,  21  Q.B.D,  £-35,  the  manager  of 

the  defendant  bank,  one  Warden,  stole  certain  negotiable 
securities  from  his  bank  and  obtained  an  advance  upon  them 
of  some  £13,000  from  one  Capps,  who  had  no  knowledge  of  the 
theft.  Later  on,  as  an  audit  of  the  bank  was  approaching, 
Varden's  agent  went  to  Capps,  and  by  giving  him  a  cheque 
for  the  money  and  interest  due  thereon  obtained  possession 
of  the  securities,  which  Warden  returned  to  the  possession 
of  the  bank.  The  cheque  given  to  Capps  therefor  was  dis¬ 
honoured.  Capps  in  the  name  of  the  plaintiff  bank  brought 
action  against  the  defendants  for  the  return  of  the  securi¬ 
ties.  The  defendants  did  not  know  that  harden  had  stolen 
the  securities,  or  that  he  had  become  obligated  to  the  bank 
in  respect  of  them  before  thf lr  return.  It  was  held  that 
the  defendants  were  entitled  to  retain  the  securities.  In 
giving  Judgment,  Lord  Esher  M.R.  said;  ’’These  are  negotir- 
able  Instruments,  and  assuming  thqy  we  re  the  property  of 
Capps,  and  had  been  obtained  from  him  by  false  pretences 
or  fraud,  and  assuming  that  he  could  disaffirm,  are  not  the 
defendants  persons  who  have  given  value  lor  these  negoti¬ 
able  instruments,  and  without  any  knowledge  of  a  fraud  on 
Capps?  The  defendants,  when  Warden  stold  these  securities, 
could  not  only  have  Indicted  him  for  the  theft,  but  they 
could  have  brought  an  action  against  him  for  the  wrongful 
conversion  of  the  securities.  When  he  restored  them,  they 
lost  their  right,  for  ho*  could  they  bring  an  action 
against  Iflm  for  the  conversion  of  Instruments  which  were 
in  their  own  possession?  1  am  of  opinion  that  the  destruc¬ 
tion  of  this  right  of  action  Is  a  vaiue  moving  from  them, 
and  that  it  is  immaterial  that  they  did  not-  know  what  they 
were  doing.  There  is  therefore  a  sufficient  valuable 
consideration  to  make  the  case  come  within  the  ordinary  rule 
applicable  to  holders  of  negotiable  Instruments  obtained 
for  a  valuable  consideration,  and  without  knowledge  of  any 
fraud." 

In  the  case  at  bar,  the  municipality,  before  Ifright 
deposited  to  its  account  the  defendant's  cheque  for  $3,000, 
could  have  sued  him  for  the  conversion  of  the  $3,000  abstracted 
which  that  cheque  covered,  but  after  he  restored  that  amount 
the  right  of  the  plaintiff  to  bring  an  action  for  the  conver¬ 
sion  of  that  sum  was  gone.  This  would  appear  to  be  sufficient 
valuable  consideration  to  entitle  them  to  retain  the  money, 
even  if  they  did  not  know  of  Wright's  defalcation,  they  having 
no  knowledge  of  his  fraudulent  conduct  towards  the  defendant. 

It  was  argued  at  length  that  as  Wright  was  the 
plaintiffs'  agent  and  as  he  had  knowledge  that  he  had  no  right 
to  use  the  defendant's  cheque  to  cover  his  own  shortage,  the 
plaintiffs  must  be  held  to  have  had  the  same  knowledge.  This 
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contention  cannot  be  upheld.  There  was,  In  my  opinion,  no 
duty  on  the  part  of  Wright  to  disclose  to  the  municipality 
from  whom  or  In  what  manner  he  came  Into  possession  of  the 
money  with  which  he  covered  up  his  shortage,  any  more  than  there 
was  In  the  case  of  the  manager  of  the  defendant  bank  In  London 
L  County  Banking  Co,  v,  London  L  River  Plate  Bank,  supra.  As 
there  was  no  duty  upon  Wright  to  disclose  that  information, 
his  knowledge  that  he  had  no  right  to  use  the  cheque  cannot  be 
imputed  to  the  municipality.  In  re  Hampshire  Land  Co.,  Ex 
parte  Portsea  Island  Bldg,  S  ocT~]  tl896j2  C  h ,  7  4  3;  Young  v . 

Payne  L  Co,  Ltd,,  f 1904]  2  Ch,  608 . 

The  defendant  Is,  therefore,  not  entitled  to  a  re¬ 
turn  of  the  $3,000  as  claimed  in  the  counter-claim.  The  appeal, 
in  ray  opinion,  should  be  dismissed  with  costs, 

TAYLOR  J.A.  (ad  hoc)  (dissenting)  ,  ,  ,  Dealing  with 

the  appeal  against  the  dismissal  of  the  counter-claim,  in  ray 
opinion  this  should  be  allowed,  Wright  occupied  a  dual  posi¬ 
tion  truly.  He  was  s ec re t ary- t reasu re r  of  the  plaintiff  muni¬ 
cipality,  and  carried  on  business  on  his  own  behalf.  In  the 
one  capacity  he  received  $3,000  from  the  defendant;  in  the 
other,  or  both,  he  stole  this  for  his  own  benefit,  and  that  of 
the  municipality.  As  sec retary- t reasure r  he  placed  the  muni¬ 
cipality's  endorsement  upon  the  cheque,  a  step  in  aid  of  the 
misappropriation.  It  cannot  be  said  that  on  the  one  hand  in 
his  capacity  as  treasurer  he  can  receive,  endorse  and  deposit 
the  cheque  to  the  credit  of  the  municipality,  and  because  he 
be  a  party  to  the  theft  divest  the  municipality  of  the  know¬ 
ledge  ordinarily  imputed  to  it  by  notice  to  its  agent.  The 
conversion  was  complete  when  the  secretary-treasurer  acquired 
the  cheque  for  and  on  behalf  of  the  municipality.  When  so  ac¬ 
quired  he  well  knew  that  it  was  a  stolen  cheque.  If  it  were 
that  sdroe  third  person  had  committed  the  theft  and  then  handed 
the  cheque  to  the  treasurer,  who  acquired  the  same  with  notice 
of  the  theft,  it  would  be  beyond  question  that  the  money  could 
be  recovered.  It  is  well-settled  law  that  a  person  who  re¬ 
ceived  in  payment  for  a  valuable  consideration  money  which  has 
been  wrongfully  obtained  cannot  retain  it  against  the  party 
defrauded  where  the  recipient  has  notice  of  the  wrong.  .  . 

How  then  can  it  but  be  admitted  that  the  case  is 
made  stronger  when  the  treasurer  is  as  well  the  thief;  the 
more  so  is  the  municipality  responsible  for  the  acts  of  its 
officers  who  for  its  benefit  aid  in  the  perpetration  of  the 
crime. 


Nor  carr  I  follow  the  argument  that  it  is  different 
where  the  officer  is  himself  indebted  to  the  municipality f  nor 
how  that  impairs  the  Justice  of  the  defendant's  claim  to  a 
return  of  what  was  and  always  is  considered  his  monjey.  .  , 

The  decision  of  the  House  of  Lords  in  Thomson  v. 

Clydesdale  Bank,  supra,  is  the  main  case  so  referred  to  by 
counsel.  The  facts  are  different.  .  .  I  see  no  analogy  to 
the  facts  in  this  case.  It  would  be  understood  between  the 
bank  and  the  broker  when  the  advances  were  made  that  as 
bankers  they  had  a  lien  on  the  balances  at  the  credit  of  his 

current  account,  and  they  but  exercised  a  right  which  they 
had  acquired  for  valuable  consideration,  and  without  notice, 
as  it  was  held,  actual  or  imputed,  of  the  broker's  fraud. 

London  L  County  Banking  Co  „  v ,  London  &.  River  Plate 

Bank  Ltd,.  21  Q.B.D.  535,  57  L.J.Q.B,  601,  comes  closer  to 

the  facts  at  bar.  The  secretary  and  manager  of  the  defen¬ 
dant  bank  stole  from  it  certain  negotiable  securities,  using 
his  office  to  enable  him  to  do  so.  These  securities  got  in- 
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to  the  possession  of  the  plaintiff  bank  for  value,  and  the 
manager  procured  some  of  them  and  others  of  a  like  kind  from 
the  plaintiffs  by  fraud,  and  restored  them  to  the  defen¬ 
dants,  who  never  knew  that  the  securities  had  been  out  of 
their  possession.  The  decision  is  that  the  defendants  ac¬ 
quired  the  securities  for  valuable  consideration  without 
notice,  and  were  therefore  entitled  to  retain  them,  "What 
nice  equities  are  raised  in  this  statement  of  facts.  The 
defendant  bank  practically  had  in  its  hands  its  own  property 
and  the  plaintiff  bank  sought  to  set  up  a  better  equitable 
claim  thereto.  The  case,  as  reported  in  appeal  (21  Q.B.D, 

535)  (before  Manisty  J,,  20  Q.B.D.  232)  does  not  disclose 

the  duties  of  the  secretary  and  manager.  The  only  suggestion 
in  the  report  is  that  he  had  access  to  the  securities  by  vir¬ 
tue  of  his  position.  There  is  no  suggestion  in  the  report- 
that  in  his  office  as  secretary  and  manager  of  the  bank  he 
was  entrusted  with  any  control  over  these  securities,  or 
what  duties,  if  any,  he  for  the  defendant  bank  exercised  in 
connection  therewith.  His  position  is  not  shown,  at  least 
by  the  report,  to  be  similar  to  that  of  Wright,  The  treasurer 
is  the  statutory  official  of  the  municipality.  Any  notion 
that  a  corporation  can  in  law  seek  to  escape  responsibility 
for  its  officials  performing  tortious  acts  in  the  capacity 
of  an  officer  of  the  corporation  on  the  ground  that  it  is  a 
third  party  not  authorizing  such  acts  has  long  been  ex¬ 
ploded,  An  express  notice  to  a  treasurer  of  a  municipality 
is  not  constructive  but  actual  and  express  notice  to  the 
municipality  when  the  matter  pertains  to  the  functions  of 
the  treasurer.  In  law  it  is  the  uniclpality  acting,  not 
t  he  treasurer. 

The  report  does  not  suggest  that  the  secretary  and 
manager  of  the  defendant  bank  in  the  case  under  considera¬ 
tion  occupied  a  similar  position.  The  securities  were  not 
obtained  from  the  plaintiff  bank  directly  by  the  secretary 
and  manager.  He  and  a  third  party  had  been  engaged  in 
operations  upon  the  stock  exchange,  and  this  third  party, 
apparently  wl tn  the  connivance  ol  the  secretary  and  manager, 
obtained  the  securities  from  the  plaintiff  bank  by  deliver¬ 
ing  to  them  his  cheque  for  which  thert  were  no  funds,  then 
handed  them  to  the  secretary  and  manager,  who  returned  them, 

I  take  It,  to  the  vaults  of  the  defendant  bank. 

The  decision  in  the  Court  of-  Appeal  was  put  on  the 
ground  that  the  defendants,  when  the  manager  stole  the 
securities,  could  not  only  have  indicted  him  for  the  theft 
but  they  could  have  brought  an  action  against  him  for  the 
wrongful  conversion  of  the  securities!  when  he  restored  them 
they  lost  their  right,  lor  they  could  not  bring  an  action 
for  the  conversion  of  instruments  which  were  in  their  pos¬ 
session,  and  the  destruction  of  this  right  of  action  was  a 
value  moving  from  them  which  constituted  valuable  considera¬ 
tion  .• 


1  he  point  that  the  securities  had  been  taken  from 
(  e  plaintiff  bank  by  a  third  party  and  then  handed  to  the 
manager  and  delivered  over  to  the  bank  was  argued  but  is 
not  dealt  with  in  the  reasons  for  decision.  It  does  not 
appeal  to  have  been  even  argued  that  the  manager's  knowledge 
by  reason  of  his  position  should  be  imputed  to  the  bank.  It 
jUUgested  that  It  follows  logically  from  the  reason  — 
l1'  a  opted  that  every  creditor  who  receives  money  abandons 
a  cause  of  action,  but  it  Is  noted  in  London  and  County 
5—  iiiSAl}  E  __IL£  “  v  -  London  It  River  Plate  Dank,  supra,  that  there 

1  rs  to  be  no  other  case  on  all  fours  with  it,  and  I  have 
1  '  authority  of  Lord  Halsbury  to  which  I  have  referred, 

that  a  t  io  cannot  be  quoted  for  a  proposition  that  may  seem 
!(>  fo  logically  from  it. 
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These  two  cases  undoubtedly  go  farther  in  the  plaintiffs* 
favour  than  any  of  the  others  which  have  been  cited  to  us,  I 
think  it  unnecessary  to  discuss  any  of  the  others.  On  the 
facts  of  this  case  I  think  it  should  be  found  that  the  know¬ 
ledge  of  the  plaintiffs'  treasurer  was  its  knowledge,  and  that 
it  acquired  the  $3,000  in  question  with  the  knowledge  that  it 
had  been  stolen  and  therefore  the  defendant  is  entitled  to  the 
return  thereof.  The  appeal  against  the  dismissal  of  the  counter¬ 
claim  should  be  allowed  and  there  should  be  Judgment  on  the 
counter-claim  for  the  sum  of  $3,000  with  interest, 

ANGLO- SCOTT  13  H  BEET  SUGAR  CORPORATION  LIMITED  v.  8PALDING 

URBAN  DISTRICT  COUllciL^  King’s  Bench  Division,  £  19  37  J 

2  K , B ,  607, 

ATKINSON  J,  In  this  case  the  Anglo-Scott ish  Beet 
Sugar  Corporation,  Ltd,  is  claiming  the  return  from  the 
Spalding  Urban  District  Council  of  money  which  it  is  al¬ 
leged  was  paid  by  mistake.  The  plaintiff  company  has  a 
number  of  factories  scattered  about  the  country.  Its 
registered  office  is  in  Glasgow,  Its  commercial  head¬ 
quarters  are  in  Nottingham,  The  factory  with  which  this 
case  is  concerned  is  at  Spalding.  A  Mr,  Talbot-C rosb i e  is 
the  managing  director.  His  time  is  spent  between  Glasgow 
and  London.  Mr,  Weisse  was  the  general  manager  at  Notting¬ 
ham,  but  he  became  ill  in  1928  and  died  in  1930,  A  Mr, 

Evans  was  the  commercial  manager  at  Nottingham,  The  local 
manager  at  Spalding  was  Mr.  Costick, 

The  company  needed  large  supplies  of  water  for  its  fac¬ 
tories,  and  in  1925  entered  into  an  agreement  with  the  de¬ 
fendants  for  the  supply  of  water.  In  the  last  quarter  of  the 
year  large  quantities  of  water  are  wanted,  and  in  the  other 
three  quarters  very  little.  The  only  relevant  provision  in 
that  agreement  was  that  water  was  to  be  paid  for  quarterly 
at  certain  prices  but  the  amount  to  be  paid  by  the  plaintiffs 
"in  respect  of  water  supplied  in  any  quarter  shall  not  be 
less  than  375  _1,  whatever  may  be  the  quantity  of  water 
actually  taken”  during  that  quarter.  The  parties  thought 
that  was  an  excessive  payment  and  two  years  afterwards,  on 
December  7,  1927,  a  further  agreement  was  made  modifying  the 

first  agreement  to  the  extent  that  the  minimum  payment  was 
reduced  to  100  1, 

Normally  the  corporation's  agreements  are  kept  in  Glas¬ 
gow,  but  copies  ought  to  be  sent  to  Nottingham.  Apparently 
no  copy  of  this  second  agreement  was  ever  sent  to  Nottingham 
certainly  none  was  sent  to  Spalding,  and  Mr,  Evans,  the  com¬ 
mercial  manager  at  Nottingham,  never  heard  of  it,  I  suppose 
that  Mr,  Weisse  must  have  known  of  it,  I  do  not  know;  but  cer¬ 
tainly  Mr,  Talbot-C rosbie ,  the  managing  director,  knew  of  it 
because  he  negotiated  it. 

Notwithstanding  this  agreement  the  defendants  continued 
to  send  in  demand  notes  for  a  minimum  charge  of  375  _10  with 
only  one  or  two  exceptions.  Except  in  the  fourth  quarter  of 
the  year  the  amount  of  water  taken  in  any  quarter  never  ex¬ 
ceeded  100  _1.  in  value,  but  these  notes  came  in  alleging  that 
a  minimum  charge  of  375  JL.  was  due.  No  explanation  whatever 
has  been  offered  by  the  defendants  for  these  inaccurate  de¬ 
mands.  The  first  was  in  July,  1928,  and  from  July  1,  1928, 

right  up  to  1936  these  demands  were  sent  in  and  were  paid, 

A  statement  of  the  sums  paid  and  of  the  extent  to  which  they 
were  over-payments  was  agreed.  When  the  accounts  came  in 
they  were  checked  and  passed  by  Mr,  Gostick.  I  have  the 
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accounts  before  me  and  they  all  have  a  stamp  in  the  corner 
howing  that  they  had  been  checked  and  passed  for  payment. 

They  were  then  sent  to  Nottingham  because  all  payments  were 
made  from  there,  Mr,  Evans  has  not  been  called  and  I  do  not 
Know  to  what  extent  accounts  were  checked  afresh.  Probably 
they  *re  not;  the  passing  of  the  account  by  the  manager  at 
Spalding  would  most  likely  be  treated  as  sufficient.  At  any 
rate  the  cheques  were  drawn  there  in  accordance  with  the  de¬ 
mands  passed  by  Mr,  Gostick,  and  every  fortnight  Mr,  Talbot- 
Crosbie,  the  managing  director,  went  to  Nottingham  for  the 
purpose  of  signing  cheques.  He  says  that  ho  would  have  before 
h;tm  anything  from  600  to  800  cheques  to  sign,  that  he  signed 
them  without  bringing  his  mind  to  bear  in  any  way  upon  the 
accuracy  or  otherwise  of  the  amounts  for  which  the  cheques 
were  drawn  and  that  he  never  had  any  idea  in  signing  these 
cheques  that  he  was  signing  cheques  for  payments  which  were 
not  due.  Last  year  there  were  certain  negotiations  for  amal¬ 
gamation,  and  during  those  negotiations  this  series  of  mis¬ 
takes  was  discovered.  The  defendants  have  in  fact  received 
£ 4 5 0 1 , 3 s , 10 d ,  to  which  they  are  not  entitled.  The  various 
payments  have  been  made  by  mistakes  to  which  the  defendants 
have  certainly  contributed  by  their  inaccurate  demands,  and 
the  plaintiffs  claim  the  return  of  this  money. 

At  first  sight,  ,  ,  it  would  seem  a  clear  case,  Mr, 

Gostick  and  Mr,  Evans  both  thought  their  rights  and  obli¬ 
gations  were  regulated  by  the  agreement  of  1023  when  in 
part  that  agreement  had  been  superseded  by  the  agreement  of 
1027,  an  agreement  of  which  they  nad  never  heard,  -  The  sig¬ 
natures  on  the  cheques  were  purely  mechanical;  the  managing 
director  naturally  assumed  that  the  accounts  had  been  checked 
accurately  and  that  they  were  in  order,  ,  , 

Mr,  Wellington  argued  that  no  payment  can  be  recovered 
which  is  made  with  full  knowledge  of  the  facts,  that  the 
payment  was  the  company's  payment,  that  the  knowledge  of  its 

servants  and  agents  was  the  knowledge  of  the  company,  and 
that  therefore  the  company  cannot  be  heard  to  say  that  it 
made  these  payments  in  ignorance  of  any  relevant  fact.  It 
is  said,  doubtless  with  truth,  that  the  managing  director 
and  the  secretary  at  any  rate  knew  of  the  second  agreement, 

•d  although  they  did  not  know  that  the  cheques  were  not  in 
accord  with  it,  Mr,  Gostick  knew,  and  therefore  the  company 
voluntarily  by  Mr,  Gostick  made  payments  in  accordance  with 
the  first  agreement,  the  company  knowing  all  the  time  by 
its  managing  director  and  secretary  that  the  payments  ought 
to  have  been  in  accordance  with  the  second  agreement. 

That  is  how  the  argument  is  put,  and  it  is  based  upon 

-London  County  Freehold  and  Leas  e  ho  1  d  P  rope  r  1 1  e  s_, _ Ltd.  v  , 

Berkeley  Property  and  Investment  Co,  Ltd. .  [l036]2  All  E.R, 

'hat  case  was  concerned  with  a  fraudulent  misrepre- 
sentation,  and  it  is  said  that  it  established  the  proposition 
that  if  an  agent  makes  a  representation  on  behalf  o'  his 
principal  which  is  untrue  in  fact,  but  which  he  honestly  be¬ 
lieves  to  be  true,  the  principal  is  guilty  of  fraud  if  the 
true  facts  are  known  to  another  agent  although  that  other 
agent  knows  nothing  of  the  representation,  supplies  no  in¬ 
accurate  information  and  in  no  way  fails  in  his  duty;  in 
other  words,  that  a  principal  may  be  held  liable  for  a  fraudu¬ 
lent  misrepresentation  although  he  and  every  agent  have 
fallen  short  in  no  way  of  the  highest  standard  of  honour  and 
In  other  words,  it  is  said  that  two  rights  may 
make  one  wrong,  and  it  is  argued  that  if  that  procoHUon  is 
founded  as  to  fraud  a  fort lorl  it  applies  to  mistake, 
it  is  put  in  this  way,  the  payment  is  the  company's  payment, 
the  knowledge  of  all  its  agents  is  the  company's  knowledge 
ore  the  company  has  made  these  payments  with  full 
of  all  the  relevant  facts,  .  , 


x  now  i 
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[^Reference  to  Ba  rwick  v.  English  Joint  Stock  Bank, 

L.R„  2  Ex.  259  ,  is  omitted,,] 

The  other  case  to  which  I  want  to  refer  is  3.  Pearson 

L  Son, _ Ltd,  v0  Dublin  Corporation,  £1907]  A0C0  351.  There 

the  defendants  had  Invited  the  plaintiffs  to  tender  for  cer¬ 
tain  sewage  works,  and,  for  the  purpose  of  enabling  them  to 
tender,  plans  with  drawings  and  specifications  were  given 
to  the  plaintiffs  by  the  defendants.  These  plans  and  draw¬ 
ings  and  specifications  had  been  prepared  by  engineers  em¬ 
ployed  by  the  corporation,  and  on  these  drawings  or  plans 
were  certain  statements  as  to  the  relevant  circumstances  of 
the  works.  In  particular  there  was  a  statement  as  to  the 
existence  of  a  wall  at  a  depth  of  9  feet.  The  only  rele¬ 
vance  of  that  was  that  if  the  statement  was  true  the  cost  of 
the  work  would  be  far  less  than  if  the  statement  were  un¬ 
true,  Relying  on  the  truth  of  that  statement  the  contrac¬ 
tors  had  agreed  to  do  the  work  at  a  certain  sum.  When  they 
came  to  do  the  work  they  found  that'.the  statements  were 
wholly  untrue  and  they  incurred  therefore  a  very  much  greater 
expense.  Thereupon  they  brought  an  action  for  fraud.  It 
had  been  tried  in  Ireland  and  the  Chief  Baron  had  withdrawn 
the  case  from  the  Jury  for  the  reason  that  one  of  the  con¬ 
ditions  in  the  contract  was  that  the  contractor  had  to 
"satisfy  himself  as  to  the  dimensions,  levels  and  nature  of 
all  existing  works  and  other  things  connected  with  the  con¬ 
tract  works ;  that  the  corporation  did  not  hold  itself  res¬ 
ponsible  for  the  accuracy  of  the  information  as  to  the  sec¬ 
tions  or  foundations  of  existing  walls  and  works",  and  so 
on.  The  Chief  Baron  thought  that  that  clause  protected  the 
corporation  even  from  the  fraud  of  its  agent.  He  had  been 
reversed  by  the  King's  Bench  Division  in  Ireland  and  that 
Division  in  its  turn  had  been  revorsed  by  the  Court  of 
Appeal  and  hence  the  appeal  to  the  House  of  Lords. 

It  must  be  appreciated  that  the  real  point  of  the 
case  was  whether  the  corporation  was  protected  by  this  clause. 
The  Jury  had  never,  of  course,  in  fact  found  that  the 

engineers  had  been  guilty  of  fraud;  but  Lord  Halsbury  in  his 
opinion  read  some  of  the  evidence  which  had  been  given,  par¬ 
ticularly  the  cross-examination  of  one  of  the  engineers  from 
which  it  seemed  fairly  clear  that  the  misstatement  as  to  the 
existing  wall  and  as  to  its  depth  had  been  made  deliberately 
by  all  three  engineers  concerned  with  the  object  of  influen¬ 
cing  the  cost  of  the  work.  Therefore,  the  position  was  that 
there  was  evidence  that  certain  agents  of  the  defendants  had 
made  dishonest  representations  which  were  handed  on  to  the 
plaintiffs  by  an  innocent  principal,  and  then  arose  the  ques¬ 
tion,  was  the  condition  which  would  by  common  consent  not  have 
protected  the  principal  from  the  principal's  own  fraud,  effec¬ 
tive  to  protect  him  from  the  fraud  of  his  agent;  and  it  was 
held  that  the  fraud  of  the  agent  must  be  deemed  to  be  the 
fraud  of  the  principal  and  that  the  clause  wa s  no  protection. 

There  were  two  short  quotations  from  that  case  relied 

upon  in  London  County _ Freehold  and  Leasehold  Properties  Ltd, 

v •  Berkeley  Property  and  Investment  CoT  Ltd ~  Lo  rd~Lo  reburn 
said;  "[ Those  clauses]  contemplate  honesty  on  both  sides  and 
protect  only  against  honest  mistakes.  The  principal  and  the 
agent  are  one,  and  it  does  not  signify  which  of  them  made 
the  incriminated  statement  or  which  of  them  possessed  the 
knowledge.'"'  Lord  Halsbury  said  the  same  thing;  "It. 
matters  not  in  respect  of  principal  and  agent  (who  represent 
but  one  person)  which  of  them  possesses  the  guilty  knowledge 
or  which  of  them  makes  the  incriminating  statement.  If  be¬ 
tween  them  the  misrepresentation  is  made  so  as  to  induce  the 
wrong,  and  thereby  damages  are  caused,  it  matters  not  which 
is  the  person  who  makes  the  representation  or  which  is  the 
person  who  has  the  guilty  know; edge, " 
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It  will  be  observed  that  in  both  those  quotations  the 
expression  used  is  ,vguilty  knowledge",  Mere  knowledge  of 
facts  can  never  in  itself  be  guilty,  The  word  "guilty"  in 
relation  to  knowledge  must  have  reference  either  to  its  mode 
of  acquisition  or  to  Its  use  or  non-use  or  to  Its  disclosure 
or  non-disclosure;  and  the  knowledge  referred  to  in  the  words 
which  I  have  cited  was  clearly  the  knowledge  that  the  state¬ 
ment  was  being  made  and  was  untrue.  In  that  case  the  guilty 
knowledge  was  in  the  agent,  ~Vle  have  therefore  this  position. 
Berwick11  s  case,  L,R,  2  Ex,  259,  decided  that  the  principal  was 
responsible  for  the  fraudulent  representation  of  an  agent  made 
directly  by  the  agent  to  the  third  party,  S.  Pearson  &.  Son, 
Ltd,  v,  Dublin  Corporation  decided  that  a  principal  was  liable 
for  the  fraudulent  representations  of  his  agent  although  those 
representations  reached  the  third  party  through  and  by  the 
innocent  channel  ol  the  principal  Just  as  the  principal  would 
be  liable  if  he,  the  principal,  fraudulently  caused  an  inno¬ 
cent  agent  to  communicate  a  misrepresentation  to  the  third 
party. 


Bearing  those  decisions  in  mind,  1  c o  me  to  tha  case  re¬ 
lied  upon — London  County  Freehold  and  Leasehold  Progert ie9 

Ltd,  v,  Berkeley  Property  and _ JnyifS  tment  CoQ  Ltd,  The  facts 

in  that  case  are  quite  simple.  The  detendants,  who  owned 
various  blocks  of  flats,  were  negotiating  the  sale  of  four 
large  blocks  to  the  plaintiffs,  who  had  been  furnished  with 
schedules  of  the  names  of  the  tenants,  the  terras  pf  the  leases 
and  the  various  rents.  They  had  in  returning  the  draft  con¬ 
tract  asked  the  questions  "Are  ail  the  tenants'  rents  paid 
punctually  and  without  dispute?"  Mr,  Dixey  was  both  the 
solicitor  for  and  managing  director  of  the  defendant  company. 
He  had  nothing  personally  to  do  with  the  conduct  of  this 
business,  but  his  managing  clerk,  a  Mr,  De  Rees,  was  acting 
for  him.  They  had  in  their  employment  a  Mr,  Addis;  he  was 
manager  of  the  department  which  collected  the  rents,  and  he 
would  know  better  than  any  one  else  what  the  position  was  as 
to  the  payment  of  rents,  Mr,  De  Rees  answered  the  question  in 
the  words;  "There  are  no  disputes  and  the  rents  are  paid 
promptly  with  very  few  Immaterial  exceptions,"  That  statement 
*a s  untrue;  quite  a  number  of  the  rents  were  paid  irregularly 

and  were  very  late,  and  that  statement  was  treated  as  a  mis¬ 
representation  of  fact,  Mr,  De  Rees*  evidence  was  that  he 
had  gone  to  Mr,  Addis  and  had  asked  him  about  these  rents 

and  that  he  had  received  that  answer  from  Mr,  Addis  and 

that  Mr,  Addis  had  seen  and  approved  the  answer  that  he, 

Mr,  De  Rees,  was  Intending  to  make,  -  There  was  a  little 
complication  owing  to  the  fact  that  Mr,  Addis  was  ill  at 
the  time  of  the  trial;  his  evidence  had  been  taken  on  com¬ 
mission  and  all  this  had  not  been  put  to  himj  he  had  simply 

been  asked,  had  Mr,  Dixey  come  to  see  him  and  made  any  in¬ 

quiry  about  these  matters,  and  he  said  that  Mr,  Dixey  had 
never  been  near  him,  which  was  perfectly  true,  but  he  never 
said  anything  about  Mr,  De  Rees  coming  to  him.  The  action 
was  tried  by  Goddard  J„,  who  held  that  the  claim  for  fraud 
failed,  but  he  found  for  the  plaintiffs  on  a  breach  of 
warranty,  Ihere  was  an  appeal  and  a  cross-appeal,  and  the 
decision  of  Goddard  J.  was  reversed  on  both  findings.  The 
question  is,  ’Vfhat  were  the  grounds  upon  which  the  company 
was  held  liable  for  fraud? 
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The  Judgment  of  Slesser  L.J,  begins  for  this  purpose 
near  the  bottom  of  p„  1 9 2 j  the  first  part  of  the  judgment 
deals  with  the  warranty  and  then  the  Lord  Justice  deals  with 
the  facts  relating  to  the  misrepresentation  and  refers  to 
the  evidence  of  Mr0  De  Rees0  That  evidence  was  that  Mr, 

Addis  did  approve  the  statements  and  knew  all  about  them, 
Slesser  L.J,  then  proceeds;  "On  these  facts  the  case  re¬ 
solves  itself  into  one  where  the  agent  who  made  th'"  -epre- 
sentation  to  the  plaintiffs  believed  it  to  be  true  it  the 
time  he  made  it}  that  is  the  position  of  Mr,  De  Rresj  but  his 
informant,  Mr,  Addis,  who  was  also  an  agent  of  the  company, 
though  he  knew  it  to  be  untrue,  did  not  nuke  the  represen¬ 
tation  to  the  plaintiffs,  and  the  question  arises  in  such  a 
case;  May  the  company  in  such  circumstances  be  found  liable 
in  fraud  when  the  elements  of  the  fraud  have  to  be  collected 
from  different  agents  of  the  company?"  It  is  to  be  noticed 
there  that  Slesser  L.J,  is  treating  Mr,  Addis  as  one  who  had 
been  referred  1o,  who  had  given  the  information  and  who  knew 
the  statement  to  be  untrue.  Then  he  referred  to  Co  rn  f  oo  t  v, 

Fowke,  6  M.  &.  W,  3  58,  and  to  Ba  r  wick  v,  English  Joint  Stock 

Bank,  and  finally  to  _ Pearson  &.  Son,  Ltd,  v.  Dub  I  i  n  Cor- 

po  ra  t ion ,  and  he  quotes  the  words  of  Lord  Loreburn;  "The 

principal  and  the  agent  are  one,  and  it  does  not  signify 

which  of  them  made  the  incriminated  statement  or  which  of 
them  possessed  the  guilty  knowledge,"  The  Lord  Justice  then 
goes  on;  "For  myself,  I  cannot  see  why  if  the  physical  act 
of  several  agents  may  collectively  be  deemed  in  law  to  be 
the  joint  responsibility  of  a  principal,  the  same  principle 
should  not  apply  to  states  of  mind.  The  agent  and  princi¬ 
pal  are  in  law  one  for  the  purpose  of  the  acts  which  make 
up  the  fraudulent  misrepresentation}  and  equally  the  same 
considerations  apply  if,  as  here,  both  Mr,  De  Rees  and  Mr, 
Addis  were  servants  of  the  same  corporation  and  the  ingredi¬ 
ents  of  the  fraud  are  all  to  be  found  in  the  acts  of  the 
agents  of  one  principal,  1  think,  therefore,  that  once  it 
is  held  that  Mr,  Addis  stated  that  which  was  untrue  to  his 
knowledge  to  Mr,  De  Rees,  and  Mr,  De  Rees,  albeit  inno¬ 
cently,  used  that  untrue  material  Information  to  Induce  the 
plaintiff  company  to  act  to  their  detriment,  the  company  may 
be  said  to  have  been  guilty  of  fraudulent  misrepresentation, 
and.  it  matters  not  that  one  element  in  that  wrong  is  to  be 
traced  to  Mr,  Addis  and  another  element  to  Mr,  De  Rees," 

There  is  nothing  whatever  in  that  Judgment  to  suggest 
the  principle  now  contended  for  by  Mr,  Wallington,  There 
is  nothing  there  to  suggest  that  Slesser  L,J.  would  have 
held  the  defendants  liable  if  the  fact  had  been  that  Mr, 

Addis  had  not  been  communicated  wl t h  in  any  way  at  all, 
and  if  he  had  not  communicated  any  untrue  Information  to 
Mr,  De  Rees,  On  the  contrary,  it  seems  to  me  to  indicate 
that  the  fraud  of  Addis  was  essential  for  a  Judgment  against 
the  defendants.  His  knowledge  could  fairly  and  properly 

be  described  as  guilty  knowledge;  he  knew  the  statement  was 
going  to  be  made;  he  knew  it  was  untrue  and  he  knew  it  was  un¬ 
true  because  of  the  wrong  information  which  he  had  himself 
supplied.  That  is  the  basis  of  the  judgment  of  Slesser  L.J, 

The  real  problem  is  created  by  the  Judgment  of  Romer 
L.J.,  and  I  frankly  admit  that  that  judgment  has  caused  me 
the  very  greatest  difficulty,  Romer  L.J,  says;  "But  I  have 
also  come  to  the  conclusion  that  the  cross-appeal  of  the  plain¬ 
tiffs  should  be  allowed,  for  I  think  that  the  representation 
made  by  Mr,  De  Rees  was  untrue  to  the  knowledge  of  the  defen¬ 
dant  company.  It  is  quite  plain  that  Mr,  De  Rees  made  the 
representation  in  all  innocence,  but  he  made  it  as  agent  for 
and  on  behalf  of  his  principals,  the  defendant  company,  and 
they  knew  that  the  representation  was  false.  Being  a  corpor¬ 
ation,  they  could,  of  course,  have  no  actual  knowledge  at 
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all,  but  they  must  be  deemed  to  have  had  the  knowledge  of 
heir  agents  who  normally  dealt  with  questions  arising  between 
them  and  their  tenants,  and  the  true  facts  of  the  case  must 
have  been  known  to  one  or  more  of  those  agents.  Captain  Dixey 
and  Mr.  Addis,  for  Instance,  must  have  known  between  them 
that  the  statement  was  untrue,  and  the  fact,  if  fact  it  be, 
that  they  did  not  know  that  the  representation  was  being  made 
is,  in  my  Judgment,  immaterial.  I  say  "if  fact  it  be*  be¬ 
cause  though  Mr.  De  Rees  has  sworn  that  Mr,  Addis  saw  his 
note  that  contained  the  representation,  I  do  not  think  that 
Mr,  Addis,  who  was  examined  on  commission  before  the  trial, 
had  an  opportunity  of  giving  his  recollection  as  to  that 
matter.  But  even  assuming  that  Mr,  Addis  did  not  see  the 
note,  the  defendant  company  must  be  held  to  have  made  a  fraud¬ 
ulent  misrepresentation.  There  was  at  one  time  a  difference 
of  Judicial  opinion  upon  the  question  whether  a  representation 
made  by  an  agent  innocently  on  behalf  of  a  principal  can  be 
treated  as  a  fraudulent  representation  for  which  the  princi¬ 
pal  is  liable,  when  the  principal,  though  having  no  knowledge 
that  the  representation  is  made,  knows  that  it  is  untrue. 

But  it  has  now  been  laid  down  by  the  House  of  Lords  that  in 
such  a  case  the  principal  is  as  much  liable  as  though  he  had 
himself  made  the  representation  knowing  it  to  be  untrue* 

S,  Pearson  L  Son,  Ltd,  v,  Dublin  Corporation,  In  that  case 
it  was  said  by  Lord  Loreburn  that  'the  principal  and  the  agent 
are  one,  and  it  does  not  signify  which  of  them  made  the  in¬ 
criminated  statement  or  which  of  them  possessed  the  guilty 
knowledge,  '  M 

Mr,  Wellington  says  that  that  means  that  if  Mr,  De  Rees 
made  the  representation  innocently,  none  the  less  the  repre¬ 
sentation  was  fraudulent  on  the  part  of  the  company,  as  the 
true  facts  were  in  the  knowledge  of  Mr,  Addis  —  fraudulent 
even  though  Mr,  Addis  had  never  been  consulted  and  knew 
nothing  of  the  question  being  asked  and  how  it  was  being 
answered.  It  might  very  well  be  on  such. .facts  that  Mr,  De 
Rees  might  be  held  to  have  made  the  statement  recklessly  and 
without  belief  in  the  truth.  But  Mr,  1/all  ington  says  that, 
apart  altogether  from  that  aspect  of  the  case,  the  Lord  Jus¬ 
tice  was  laying  it  down  that  the  mere  knowledge  of  a  perfect¬ 
ly  innocent  agent  perhaps  in  another  town,  perhaps  in  another 
country,  knowing  nothing  of  the  business  in  hand,  makes  the 
innocent  representation  fraudulent  on  the  part  of  the  company, 

I  cannot  persuade  myself  that  Romer  L.J.  meant  to  lay 
down  so  broad  a  principle  as  that.  After  all,  everything  a 
Judge  says  has  to  be  construed  with  reference  to  the  facts 
of  the  case  before  him.  I  cannot  myself  see  how  a  principal 
can  be  held  liable  for  fraud  when  there  has  been  ne  element 
of  fraud  either  on  the  part  of  himself  or  on  the  part  of  any 
one  for  whose  acts  he  is  responsible.  No  such  proposition 
had  been  argued  or  suggested  in  argument,  Mr.  Norman  Birkett'a 
argument  was  based  upon  the  submission  that  "the  statement 
about  which  he  complained  was  untrue  on  the  facts  and  the 
answer  given  ought  not  to  have  been  made.  The  statement  was 
false  to  the  knowledge  of  the  defendant  company  because  it 

was  false  to  the  knowledge  of  Mr,  Addis,"  Then  again,  many 
times  in  this  Judgment  from  which  I  have  read,  Romer  L.J, 
refers  to  the  knowledge  that  the  statement  was  untrue;  he 
refers  to  the  company  in  one  place  and  in  another  to  Mr. 

Dixey  or  Mr,  Addis  knowing  that  the  statement  was  untrue. 

One  cannot  know  that  a  representation. is  untrue  unless  one 
knows  of  the  representation  and  knows  that  it  is  to  be  made 
or  is  being  made.  Take  for  example  the  passage  most 
strongly  relied  upon  in  Romer  L.J.’s  Judgment:  "There  was 
at  one  t>me  a  difference  of  Judicial  opinion  upon  the  ques- 
ner  a  representation  made  by  an  agent  innocently 
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on  behalf  of  a  principal  can  be  treated  as  a  fraudulent 
representation  for  which  the  principal  is  liable,  when  the 
principal,  though  having  no  knowledge  that  the  represen¬ 
tation  is  made,  knows  that  it  is  untrue,"  'What  is  the  mean¬ 
ing  of  the  last  line?  Can  one  know  that  a  representation 
is  untrue  if  one  has  no  knowledge  of  its  existence?  I  think 
the  words  relied  upon  which  I  have  Just  read  meant  this, 

"when  the  principal,  though  having  no  personal  knowledge 
)  that  the  representation  is  made,  yet  knows  through  another 
agent  that  it  is  being  made  and  is  untrue," 

I  am  confirmed  in  that  belief  by  what  follows, 

Romer  L.J,  relies  upon  the  case  of  S,  Pearson  &.  Son,  Ltd. 
v,  Dublin  Corporation,  and  cites  the  passage  which  I  have 
read  which  contains  the  words  "guilty  knowledge".  That 
case  was  no  authority  at  all  for  the  passage  which  1  have 
read  from  Romer  L0 J,  *  s  Judgment  if  it  be  read  in  the  sense 
in  which  Mr,  Wellington  would  have  me  read  it.  Surely  one 
cannot  treat  these  words,  "the  principal  and  agent  are  one, 
and  it  does  not  signify  which  of  them  made  the  incriminated 
statement  or  which  of  them  possessed  the  guilty  knowledge" 
as  authority  for  the  proposition  that  "the  principal  and 
agent  are  one,  and  it  does  not  signify  which  of  them  made 
the  incriminated  statement  or  which  of  them  possessed  the 
innocent  knowledge,"  Some  importance  must  be  attached  to 
the  word  "guilty"  and  no  one  can  construe  the  word  "guilty" 
as  meaning  the  same  thing  as  "innocent".  On  the  other 
hand,  the  case  referred  to,  S,  Pearson  L  Sons,  Ltd,  v. 

Dublin  Corporation,  is  a  precise  authority  for  the  passage 
from  Romer  L,J.*s  Judgment  in  the  sense  in  which  I  read  it. 

Eve  J,  based  his  Judgment  upon  the  fact  that  Addis  knew 
that  the  representations  were  untrue.  Eve  J,  said,  155 
L0To  100,  195$  "I  agree  with  the  view  of  my  brother  Romer 

that  Captain  Dixey  and  Mr,  Addis  must  have  known  that  the 
representations  were  untrue,"  In  my  opinion  all  that  was 
decided  in  the  case  was  that  a  principal  is  liable  for 
fraud  where  the  fraudulent  information  supplied  by  one  agent 
is  handed  on  to  a  third  party  by  an  Innocent  agent, 

I  am  not  satisfied  that  a  company  can  be  saddled 
with  fraud  unless  some  agent  has  guilty  knowledge  with 
reference  to  the  representation  complained  of;  and  there¬ 
fore  even  if  the  principles  applicable  to  fraud  apply  to 
mistake  (and  I  am  far  from  laying  it  down  as  a  matter  of 
law  that  they  do)  there  is  nothing  to  prevent  me  giving  re¬ 
lief  in  this  case  and  holding  that  the  mistake  of  the 
agent  was  the  mistake  of  the  principal, 

I  might  pause  here  to  ask  what  would  be  the  effect 
of  Mr,  Wellington's  argument  on  the  position  of  the  defen¬ 
dants,  because  if  his  argument  is  right  the  defendants  were 
putting  forward  demands  which  they  knew  were  ill-founded. 

In  my  opinion  the  mere  fact  that  some  agent  of  the  company 
knew  of  the  second  agreement  is  immaterial  so  long  as  he 
had  no  idea  that  it  was  not  being  acted  upon,'  I  think  this 
case  is  well  within  the  principle  of  Kelly  v,  S  o 1  a  r 1 ,  0  M,  L 
W.  54,  and  certainly  the  point  relied  on  here  was  not  raised 
there  although  obviously  some  servants  of  the  company  knew 
all  about  the  lapsing  of  the  policy, 

[Discussion  of  the  Statute  of  Limitations  is  omitted, J 

Judgment  for  plaintiffs. 
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[On  the  problem  of  liability  in  deceit  raised  by  Co  rn- 
f oot  v.  Fo wke  (1840),  6  M,  L  Tf.  358  ,  and  London  County  Free¬ 
hold  and  Leasehold  Properties  Ltd,  v.  Berkeley  Property  and  In¬ 
vestment  Co.  (  1936),  155  L.  T.  190;  and  [  1936]  2  All  E.R.  1039  , 

see  Devlin,  Fraudulent  Misrepresentation:  Division  and  Respon¬ 
sibility  between  Principal  and  Agent  (1937),  53  L.Q.R.  344, 

In  Arms t rong  v.  Strain,  [1952]  1  K.B.  232;  [  1952J  1 
All  E.R,  139,  defendant  Strain  employed  a  firm  of  real  estate 
agents  to  find  a  purchaser  for  his  house.  One  of  the  members 
of  that  firm,  Skinner,  made  an  untrue  representation  to  plain¬ 
tiffs  on  which  plaintiffs  acted  in  buying  the  house.  Strain 
had  not  authorized  Skinner  to  make  the  representation  and  did 
not  know  he  was  making  it.  He  did  know  of  facts  which  rendered 
it  untrue  so  that  had  he  made  it  himself  he  would  have  been 
guilty  of  fraudulent  misrepresentation.  Skinner  did  not  know 
the  representation  to  be  false. 

In  an  action  for  damages  for  fraud,  Devlin  J.  re¬ 
fused  to  accept  the  proposition  of  the  plaintiff,  derived  from, 
London  County  Freehold  L  Leasehold  Properties  Ltd .  v .  Berkeley 
Property  &.  Investment  Co.  Ltd.,  [  1936]  2  All  E.R,  1039  ,  that 

since  defendant  knew  of  the  untruth  of  the  statement  made  by 
the  agent,  fraud  was  established  against  the  principal.  The 
Court  of  Appeal  upheld  this  Judgment  and  took  the  occasion 
to  say  that  the  London  County  Freehold  case  had  been  misunder¬ 
stood,  The  case  did  not  represent  any  principle  by  which  an 
innocent  principal  and  agent  could  be  combined  to  produce 
dishonesty  or  fraud.  In  that  c  ,se  there  should  have  been  a 
finding  of  fraud  on  the  part  of  the  defendant’s  agent.  The 
Court  of  Appeal  approved  the  reasoning  of  Atkinson  J.  in  the 
Ang 1 o-8 co t t 1 s h  Bank  case  and,  in  effect,  disapproved  of  the 
London  County  case. 

I n  Ho  ws  e  v .  Quinnell  Motors  Ltd .,  [1952]  2  D.L.R. 

425  (B.C.C.A.)  damages  were  given  for  fraud  against  a  limited 
company  whose  agent  made  a  representation  believing  it  to  be 
true  on  the  sale  of  a  car,  but  the  company  through  its  sales 
manager  knew  the  true  facts  to  be  contrary  to  those  repre¬ 
sented,  Per  O'Halloran  J.A.:  "In  the  view  I  take,  the  de¬ 
cision  does  not  turn  upon  whether  the  salesman  acted  fraudu¬ 
lently  or  innocently  in  making  the  misrepresentation.  The 
respondent  was  not  dealing  with  him  as  an  individual.  The 
respondent  was  dealing  with  him  as  the  company,  that  is  to 
say,  as  the  person  the  company  had  there  to  sell  its  cars,  and 
by  consequence  a  person  whom  the  company  held  out  to  the  pub¬ 
lic  to  be  in  possession  of  all  relevant  information  which 
would  influence  the  minds  of  likely  buyers.  That  means  as 
well  that  the  appellant  company  thereby  held  out  to  the  pub¬ 
lic,  not  only  that  its  salesman  would  not  make  a  fraudulent 
misrepresentation,  but  also  that  he  would  not  innocently  make 
a  misrepresentation  which  the  company  Itself  knew  to  be  un¬ 
true,  or  did  not  know  to  be  true." 

The  learned  Judge  felt  this  reasoning  to  be  inher¬ 
ent  in  the  dissenting  Judgment  of  Lord  Abinger  in  Co  rn  f  oo  t 
v.  F  o  wk  e  which  reasoning  had  subsequently  received  strong 
support.] 
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Chapter  5:  The  Fiduciary  Relationship 


ARMSTRONG  v.  JACKSON.  High  Court  of  Justice.  ([1017] 
2  K.B.  822. 


Jury. 


Trial  of  action  before  McCardie  J.  without  a 


The  following  statement  of  the  facts  is  taken  from 
the  written  Judgment  of  the  learned  Judge; 

The  plaintiff  is  a  medical  man  without  business  ex¬ 
perience.  The  defendant  is  a  stockbroker  and  a  member  of  the 
London  Stock  Exchange.  Prior  to  April,  1910,  the  defendant 
had  acted  as  stockbroker  for  the  plaintiff  and  had  carried 
through  several  transactions  for  him.  On  April  12,  1910,  the 

plaintiff  by  telegram  instructed  the  defendant  to  buy  for  him 
600  shares  in  a  company  known  as  the  Champion  Gold  Reefs  of 
West  Africa,  Limited.  The  capital  of  the  company  was  £50,000 
in  200,000  shares  of  5s.  each.  On  the  evening  of  April  12 
the  defendant  wrote  to  the  plaintiff  informing  him  that  his 
order  had  been  executed,  and  sent  with  the  letter  a  contract 
note  in  the  ordinary  form,  purporting  to  show  that  the  600 
shares  had  been  purchased  at  the  price  of  2-29/32  J..  per 
share.  The  total  amount  debited  against  the  plaintiff  was 
the  sum  of  £l758.16s„  This  sum  included  a  charge  of  £15  for 
the  services  of  the  defendant  as  broker.  The  plaintiff  did 
not  immediately  take  up  the  shares.  The  defendant  purported 
to  carry  them  over  from  account  to  account  on  the  plaintiff's 
behalf.  He  charged  a  contango  rate  varying  from  7  per  cent, 
to  8  per  cent.  The  continuation  notes  stated  that  this  rate 
included  remuneration  to  the  defendant  for  his  services  as 
broker  in  effecting  the  continuations.  The  shares  gradually 
fell.  The  plaintiff  paid  the  resultant  differences.  He  be¬ 
came  anxious.  He  asked  the  defendant  for  his  views.  The 
defendant  advised  him  to  take  up  the  shares.  In  pursuance  of 
that  advice  the  plaintiff  took  a  transfer  of  the  shares  in 
December,  1910,  and  paid  the  price  to  the  defendant.  The 
plaintiff  continued  to  hold  the  shares  as  the  duly  registered 
proprietor  thereof.  The  years  passed  on.  In  the  summer  of 
1915  the  plaintiff  heard  rumours  which  awakened  his  sus¬ 
picions.  His  solicitor  wrote  to  the  defendant  for  the  name 
of  the  jobber  from  whom  he  had  bought  the  600  shares  on  the 
plaintiff's  behalf.  No  satisfactory  answer  was  given,  and 
thereupon  this  action  was  commenced.  Discovery  of  docu¬ 
ments  was  obtained  and  interrogatories  were  administered. 

As  a  result  of  these  proceedings  it  has  been  established  that 
the  defendant  had  never  purchased  any  of  the  shares  for  the 
plaintiff.  The  contract  note  of  April,  1910,  was  wholly 
fictitious.  It  was  a  mere  sham.  The  defendant  had  not 
carried  over  any  of  the  shares  on  behalf  of  the  plaintiff. 

The  contango  notes  were  fictitious.  It  is  equally  clear 
that  the  shares  which  were  transferred  to  the  plaintiff  in 
December,  1910,  were  not  the  shares  of  a  third  party,  but 
were  the  defendant's  own  shares.  The  defendant  had  been  a 
promoter  of  the  Champion  Gold  Reefs  of  West  Africa.  He  had 
received  by  allotment  a  large  block  of  shares  on  the  forma¬ 
tion  of  the  company,  including  the  shares  transferred  to 
the  plaintiff  in  December,  1910.  From  first  to  last  the 
defendant  made  no  disclosure  whatever  to  the  plaintiff  of 
the  true  facts.  He  purported  to  act  as  a  broker,  whereas 
in  fact  he  was  really  acting  as  a  principal.  The  plaintiff 
was  deceived  throughout.  Hence  the  plaintiff  claims  (a) 
that  the  whole  transaction  be  set  aside,  or  (b)  alter¬ 
natively  that  the  defendant  be  ordered  to  pay  compensation 
for  breach  of  duty.  It  should  be  added  that  the  value  of 
Champion  Gold  Reef  shares  at  the  date  of  the  writ  was  about 
5s.  per  share. 
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McCARDIE  J.  ...First  as  to  the  claim  to  avoid  the 
transaction.  It  is  obvious  that  the  defendant  gravely  failed 
in  his  duty  to  the  plaintiff.  He  was  instructed  to  buy  shares. 
But  he  never  carried  out  his  mandate.  A  broker  who  is  employed 
to  buy  shares  cannot  sell  his  own  shares  unless  he  makes  a  full 
and  accurate  disclosure  of  the  fact  to  his  principal,  and  the 
principal  with  a  full  knowledge,  gives  his  assent  to  the  changed 
position  of  the  broker.  The  rule  is  pne  not  merely  of  law  but 
of  obvious  morality.  As  was  said  by  Lord  Cairns  in  Parker  v, 
McKenna  (1874),  L.R.  10  Ch.  96,  118,  "No  man  can  in  this  Court 

acting  as  an  agent,  be  allowed  to  put  himself  into  a  position 
in  which  his  interest  and  his  duty  will  be  in  conflict."  Now 
a  broker  who  secretly  sells  his  own  shares  is  in  a  wholly  false 
position.  As  vendor  it  is  to  his  interest  to  sell  his  shares 
at  the  highest  price.  As  broker  it  is  his  clear  duty  to  the 
principal  to  buy  at  the  lowest  price  and  to  give  unbiassed  and 
independent  advice  (if  such  be  asked)  as  to  the  time  when  and 
the  price  at  which  shares  shall  be  bought,  or  whether  they  shall 
be  bought  at  all.  The  law  has  ever  required  a  high  measure  of 
good  faith  from  an  agent.  He  departs  from  good  faith  when  he 
secretly  sells  his  own  property  to  the  principal.  The  rule  has 
long  been  the  same,  both  at  law  and  equity:  see  Story  on  Agency, 
s.210.  It  matters  not  that  the  broker  sells  at  the  market 
price,  or  that  he  acts  without  intent  to  defraud:  see  Bentley  v. 
C  raven  (  1853),  18  Beav.  75.  The  Court  will  not  enter  into  dis¬ 

cussion  as  to  the  propriety  of  the  price  charged  by  the  broker, 
nor  is  it  material  to  inquire  hether  the  principal  has  or  has 
not  suffered  a  loss.  If  the  fcr-ach  of  duty  by  the  broker  be 
shown,  the  Court  will  set  aside  the  transaction:  see  G i 1 1 e t  v. 
Pepperco  rne  (  1840),  3  Beav.  78.  The  rule  was  strikingly  illus¬ 
trated  in  the  case  of  Rothschild  v.  B  rookman  (1831),  5  Bli. 

(N.S.)  165,  197.  The  facts  in  that  case  were  not  dissimilar  to 

the  facts  in  the  present  action.  The  House  of  Lords  (affirming 
the  Court  below)  set  aside  transactions  in  which  the  agent 
had  secretly  acted  as  principal.  In  giving  his  opinion  Lord 
Wynford  (formerly  Best  C.J.)  used  these  words;  "If  any  man  who 
is  to  be  trusted  places  himself  in  a  condition  in  which  he  has 
aa  opportunity  of  taking  advantage  of  his  employer,  by  placing 
himself  in  such  a  situation,  whether  acting  fairly  or  not,  he 
must  suffer  the  consequence  of  his  situation.  Such  is  the 
Jealousy  which  the  law  of  England  entertains  against  any  such 
transaction. 


It  follows  that  in  the  present  case  the  plaintiff 
is  prlma  facie  entitled  to  a  decree  setting  aside  the  trans¬ 
action  in  question.  But  Mr.  Disturnal,  for  the  defendant, 
vigorously  contended  that  no  such  decree  can  here  be  made.  In 
the  first  place  it  was  argued  that,  inasmuch  as  the  contract 
between  the  parties  was  executed,  no  rescission  can  be  granted 
unless  fraud  be  proved  against  the  defendant.  Now  it  is  un¬ 
doubted  law  that  where  a  vendor  has  procured  the  sale  of  his 
property  by  misrepresentation  the  purchaser  can  set  aside  the 
contract  of  purchase,  prior  to  completion,  even  though  the  mis¬ 
representation  be  innocent:  see  per  Jessel  M.R.  in  Redg  rave  v. 
Hurd  (1881),  20  Ch.D.l,  12;  per  Lord  Bramwell  and  Lord  Herschell 

in  Derry  v.  Peek  (1889),  14  App.Cas.  337,  347,  359.  Buf  if  the 

contract  has  been  executed  by  the  completion  of  a  conveyance  or 
lease,  or  the  formal  assignment  of  a  chattel,  then  rescission 
cannot  be  obtained  on  the  ground  of  innocent  misrepresentation 
by  the  vendor  or  Lessor.  When  the  contract  is  so  completed, 
fraud  must  be  proved  before  rescission  can  be  granted:  see  per 
Lord  Campbell  in  Wilde  v„  Gibson  (1848),  1  H.L.C.  605,  632; 

S  eddon  v.  North  Eastern  Salt  Co..  [  1905]  1  Ch.  326;  and  Angel 

v.  Jay .  [1911]  1  K.B.  666. 

That  is  the  settled  rule,  and  it  is  too  late  to 
the  limitation  which  has  been  placed  on  the  equitable 
e  of  rescission  on  the  ground  of  misrepresentation.  It 
s  that  the  doctrine  should  cease  to  apply  when  the 
i.ia  :  rument  of  transfer  has  been  executed,  or  the  formal 
delivery  of  a  chattel  has  taken  place.  In  many  cases  the  mis¬ 
representation  cannot,  or  may  not,  be  discovered  until  the 
pu, chaser  has  secured  his  legal  title  and  has  therefore  entered 
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into  possession  of  his  newly  acquired  property.  But  in  my 
opinion  the  rule  formulated  in  S  eddon  v.  North  Eastern  Salt 
Co.  .  [  1905]  1  Ch„  326  ,  has  no  application  to  such  a  case  as 

the  present.  It  is  to  be  observed  that  in  that  case  the 
dispute  was  between  vendor  and  vendee.  In  Angel  v0  Jay, 

[1911]  1  K.B.  666,  the  dispute  was  between  lessor  and  lessee. 
In  Wilde  v„  Gibson  Lord  Campbell  was  referring  in  his  opinion 
to  a  dispute  between  seller  and  purchaser.  In  none  of  these 
cases  did  the  question  of  fiduciary  relationship  arise. 

Where  that  relationship  exists  the  rule  is  infinitely 
stricter  and  more  severe.  The  position  of  principal  and 
agent  gives  rise  to  particular  and  onerous  duties  on  the  part 
of  the  agent,  and  the  high  standard  of  conduct  required  from 
him  springs  from  the  fiduciary  relationship  between  his  em¬ 
ployer  and  himself.  His  position  is  confidential.  It  readily 
lends  itself  to  abuse.  A  strict  and  salutary  rule  is  required 
to  meet  the  special  situation.  The  rules  of  English  law  as 
they  now  exist  spring  from  the  strictness  originally  required 
by  Courts  of  Equity  in  cases  where  the  fiduciary  relationship 
exists.  Those  requirements  are  superadded  to  the  common  law 
obligations  of  diligence  and  skill:  see  per  Lord  Cranworth 
in  Aberdeen  Ry.  Co.  v„  Blakie  Brothers  (1854),  1  Macq.  461, 

472  et  seq.,  and  per  Curiam  in  Oliver  v.  Court  (1820),  8 

Price,  127,  161. 

It  is,  I  think,  immaterial  that  the  plaintiff  in 
the  present  case  took  a  transfer  of  the  shares  and  became  the 
registered  holder  thereof.  Those  facts  do  not  impair  his 
right  to  rescission.  So  to  hold  would  gravely  and  injuriously 
impair  the  powers  of  the  Court.  In  G  i  1  1  e  1 1  v.  Peppe  r  co  rne , 
the  plaintiff  had  taken  a  transfer  of  shares  in  circumstances 
similar  to  those  now  before  me,  yet  Lord  Langdale  at  once  set 
aside  the  transactions  and  directed  the  defendant  to  repay 
the  purchase-money  with  interest.  The  contract  in  that  case 
was  as  fully  executed  as  in  the  present  case.  In  Rothschild 
v.  B  rookman  the  contracts  were  also,  I  think,  as  much  exe¬ 
cuted  as  in  the  present  case.  Yet  the  House  of  Lords,  with¬ 
out  hesitation,  set  aside  the  transactions.  I  also  refer  to 
the  case  of  York  Buildings  Co .  v „  Mac k en z 1 e  (1795),  3  Pat. 

App.Cas.  378,  referred  to  by  Lord  Cranworth  in  Aberdeen  Ry. 

C o .  v»  Blakie  Brothers,  and  to  the  case  of  Oliver  v.  Court. 
These  decisions  are  clearly  opposed  to  the  contention  of  Mr, 
Disturnal.  I  may  add  that  the  various  authorities  I  have 
referred  to  are  quite  independent  of  the  proof  of  actual 
fraud  as  defined  by  Derry  v „  Peek .  The  ratio  of  those  de¬ 
cisions  is  wholly  different  from  the  ratio  in  Derry  v.  Peek, 
for  they  rest  upon  the  fundamental  basis  of  fiduciary  re¬ 
lationship,  and  they  are  unaffected  by  the  opinion  of  the 
House  of  Lords  in  Derry  v.  Peek »  But  none  the  less,  it  is 
clear  that  the  agent  who  secretly  sells  his  own  property 
to  a  principal  is  guilty  of  dishonesty;  and  it  was  said  by 
Lord  Eldon  in  Ex  parte  Dyster,  (1816)  1  Mer.  155,  175,  that 

if  a  man  "mixes  in  a  transaction,  in  which  he  is  ostensibly 
the  broker,  but  really  a  buyer  or  seller,  this  is  a  gross 
f  raud" .  .  . 


I  turn  now  to  the  second  contention  of  Mr.  Dis¬ 
turnal  with  respect  to  the  claim  for  rescission.  He  argued 
that,  no  .decree  should  be  granted  inasmuch  as  the  circum¬ 
stances  had  changed  through  the  lapse  of  time  and  that  the 
plaintiff  could  not  restore  in  1917  that  which  he  had  re¬ 
ceived  from  the  defendant  in  1910.  The  shares  in  1910  stood 
at  nearly  £3  for  each  5s.  share.  They  are  q_o  w  worth  5s, 
only,  or  slightly  less,  and  at  such  a  price  they  huve  been 
standing  at  and  since  the  issue  of  the  writ.  Hut  in  my  view 
this  second  contention  fails  also,  although,  of  course,  it 
is  clear  law  that  restitutio  in  Integrum  is  essential  to  a 
claim  for  rescission.  The  plaintiff  still  holds  the  shares 
he  bought  in  1910.  He  can  hand  them  back  to  the  defendant. 
The  company  is  the  same  as  in  1910.  Its  name  only  has  been 
changed.  The  objects  of  the  company  have  not  changed  though 
the  assets  of  the  company  may  have  varied.  The  market  valua¬ 
tion  of  the  shares  has  greatly  dropped,  but  the  shares  are 
the  same  shares.... 
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I  therefore  decide  against  the  second  contention 
of  Mr.  Dlsturnal  upon  the  question  of  rescission.  It  follows 
th.  t  the  plaintiff  Is  entitled  to  a  decree  setting  aside  the 
whole  of  the  transactions  with  respect  to  the  600  shares.  The 
defendant  must  repay,  with  5  per  cent.  Interest,  all  sums  re¬ 
ceived  by  him  from  the  plaintiff,  less  a  credit  of  £45  for  the 
amount  of  the  dividends  received.  The  plaintiff  must  transfer 
the  600  shares  to  the  defendant  upon  payment  of  the  sum  so  due 
from  the  defendant  to  the  plaintiff. 

Judgment  for  the  plaintiff. 

REG  I E  R  v , CAMPBELL -STUART .  Chancery  Division.  Cl030]  Ch.706. 

In  December,  1037,  and  January,  1938,  Georges 
Yablonsky  (hereinafter  called  "the  son"),  agent  for  his 

mother,  the  plaintiff,  Olga  Regier,  a  Russian  by  birth, 
resident  in  Switzerland,  requested  the  defendant,  Kenneth 
Campbell-Stuart ,  whose  acquaintance  he  had  made  on  a  social 
occasion  and  who  had  experience  as  a  dealer  in  real  pro¬ 
perty,  to  find  her  a  house  in  London  for  purchase,  suitable 
for  conversion  into  flats,  in  one  of  which  the  son  and  his 
wife  could  live.  The  defendant  agreed,  and  from  time  to 
time  sent  particulars  of  hout.es.  In  January,  1038  ,  he 
obtained  particulars  of  a  aul ’able  leasehold  house  in 

Bayswater  known  as  "The  Red  House".  The  particulars  stated  that 
the  price  was  4250  1 , ,  but  the  vendors,  who  had  been  trying  to 
sell  it  for  several  months,  were  willing  to  accept  2,000  1.  and 
on  January  10,  1938,  entered  into  a  contract  6f  sale  with  the 

defendant's  brother-in-law,  one  Harold  Brown,  who  was  the 
nominee  of  the  defendant  and  never  had  any  interest  in  the  house. 
The  p u rc has e- mo n ey  was  wholly  provided  by  the  defendant.  On 
February  16,  1938,  the  defendant  entered  into  a  purported  con¬ 
tract  of  sale  with  Harold  Brown  for  the  purchase  by  the  defendant 
of  the  lease  at  the  price  of  4500  1, 

About  January  17,  1938,  the  defendant  had  informed 

the  son  that  he  had  purchased  this  house  for  himself  and  his 
wife,  inviting  him  to  come  and  see  It.  Consequently,  the  plain¬ 
tiff,  her  son  and  his  wife,  visited  the  house  and,  considering 
it  completely  suitable  to  her  requirements  and  those  of  her  son, 
the  plaintiff  expressed  herself  as  anxious  to  purchase  it.  The 
defendant  represented  that  he  had  acquired  it  for  4500  ,  and 

after  some  negotiation  he  agreed  to  sell  it  to  the  plaintiff  fo 
5000  1.  ,  saying  that  this  would  allow  him  a  profit  of  500  1_. 
Accordingly,  by  a  contract  entered  into  on  February  24,  1038, 

the  plaintiff  agreed  to  buy  and  the  defendant  agreed  to  sell  the 
Lease  for  50001. 

On  September  1,  1938,  the  plaintiff  having  been 

apprised  of  the  previous  transactions  and  dealings  with  the  pro¬ 
perty,  brought  this  action  against  the  defendant  for  damages  for 
fraudulent  misrepresent  tion  and  for  an  account  of  all  profits 
obtained  by  the  defendant  without  her  knowledge  or  consent  in 
his  capacity  as  her  agent. 

FARWELL  J.  It  has  been  argued  by  counsel  for  the 
defendant,  who  has  conducted  this  case  on  behalf  of  his  client 
with  moderation  and  ability,  that  the  fact  that  the  defendant 
told  the  plaintiff,  before  she  entered  into  the  contract,  that 
he  himself  was  the  vendor  of  the  property,  was  sufficient  to  de- 
termi  his  agency  for  her.  I  cannot  doubt  that  at  any  rate  up 

to  tha:  time  there  did  exist  the  relationship  of  principal  and 
agent  .veen  the  plaintiff  and  the  defendant.  No  doubt  the 

that  agency  was  limited.  What  the  defendant  had  under- 

for  the  son  of  the  plaintiff,  who  was  acting  on  her 
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behalf  throughout,  was  to  provide  particulars  of  any  houses  of 
which  he  should  hear  and  think  suitable  for  the  purpose  which 
the  plaintiff  had  in  mind  and  which  she  had  communicated  to 
him.  He  was  an  agent  to  that  extent.  Of  course,  he  was  not  an 
agent  for  the  jjurpcise  of  signing  any  contract  of  the  plaintiff's 
or  doing  more  than  assisting  in  the  way  1  have  mentioned,  but 
that  there  was  the  relationship  of  principal  and  agent  to  that 
limited  extent  I  think  is  quite  plain. 

When  the  relationship  of  principal  and  agent  ex¬ 
ists,  the  agent  mav  terminate  that  relationship  by  himself  sell¬ 
ing  to  his  principal  property  which  belongs  to  him  so  long  as 
the  principal  knows  that  the  property  does  in  fact  belong  to 
the  agent  and  that  the  a^ent  is  intending  to  s  e  4 1  his  o  wn  pro¬ 
perty.  But  that  must,  in  my  Judgment,  be  limited  to  this  ex¬ 
tent,  that  it  is  the  duty  of  every  agent  to  act  honestly  and 
faithfully  towards  his  principal,  and,  if  he  conceals  most 
material  facts  from  his  principal  and  by  means  of  a  fraud  ob¬ 
tains  an  advantage  for  himself  by  purporting  to  sell  or  by 
selling  property  which  is  his  own,  then  the  duty  which  lies 
upon  him  is  not  put  an  end  to  by  such  a  contract,  and  he  remains 
liable  to  account  for  any  secret  profit  which  he  has^  made  as 
the  result  of  the  transactions  between  himself  and  the  principal. 

In  the  present  case  I  am  satisfied  that  the  whole 
of  this  transaction  between  the  plaintiff  and  the  defendant  and 
Harold  Bro wn  was  in  fact  a  contrivance  for  the  purpose  of  en¬ 
abling  the  defendant  to  obtain  a  handsome  profit  as  the  result 
of  his  dealing  with  the  house  and  in  the  hope,  I  thihk  the  very 
lively  hope,  that  the  profit  would  be  obtained  from  the  plain¬ 
tiff  who  had,  through  her  son,  conveyed  to  him  information  as  to 

the  nature  of  the  house  which  she  desired  to  buy,  which  know¬ 
ledge  the  defendant  was  making  use  of  for  that  purpose. 

The  position,  it  seems  to  ms,  was  this.  The  de¬ 
fendant,  if  he  had  acted  quite  strictly,  ought  to  have  passed 
on  the  information  as  to  The  Red  House  directly  to  the  plain¬ 
tiff  through  her  son  and  given  her  an  opportunity  of  buying 
the  house  from  the  origi  na  1  vendors,  but  I  do  not  think  that 
the  relationship  of  principal  and  agent  between  the  parties 
necessarily  precluded  the  defendant  from  entering  into  a  con- 
t£Yact  to  buy  the  house  himself.  If,  however,  he  was  propos¬ 
ing  to  res  all  it  to  the  plaintiff,  he  was  bound  to  give  the 
plaintiff  the  fullest  possible  information  both  as  to  the 
true  price  which  he  had  paid  to  the  vendors  for  it  and  the 
amount  which  he  asked,  showing  the  profit,  if  any,  whibh  he 
acquired  as  the  result  of  the  resale.  If  the  plaintiff,  know¬ 
ing  all  those  facts,  and  fully  acqainted  with  the  true  posi¬ 
tion,  had  chosen  then  to  enter  into  a  contract  to  buy  the 
property  from  the  defendant,  even  at  a  profit  to  him,  the  de¬ 
fendant  would  not  have  done  anything  for  which  he  could  be 
held  legally  liable.  But,  in  my  judgment,  the  moment  the  true 
transaction  by  which  the  defendant  acquired  this  property  was 
concealed  from  the  plaintiff  (deliberately  concealed  by  means 
of  a  fraud),  and  the  plaintiff  was  induced  to  buy  the  property 
by  reason  of  that  fraud  in  the  belief  that  the  defendant  had 
paid  4500  _1«  for  the  property,  the  defendant  was  doing  that 
which  was  in  direct  breach  of  fTis  duty  as  agent.  He  cannot 
escape  from  the  liability  which  results  therefrom  merely  by 
saying:  "At  the  time  when  I  contracted  to  sell  the  property 
to  the  plaintiff  I  myself  was  the  owner  of  it  and  the  plain¬ 
tiff  was  aware  of  that  situation,  because  I  told  her."  If 
that  were  permissible  and  if  an  agent  could  escape  from  his 
liability  by  a  trick  of  that  sort,  then  it  would  leave  the 
door  open  for  many  gross  frauds,  and  it  would  be,  in  my  view, 
directly  contrary  to  the  principle  which  is  perfectly  well 
established,  of  the  necessity  for  an  agent  to  act  honestly 
and  faithfully  towards  his  principal. 
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In  those  circumstances  it  follows  that  the  plain¬ 
tiff  is  entitled  to  the  relief  which  she  seeks.  I  do  not 
think  that  it  is  necessary  in  this  rather  unhappy  and  sordid 
story  to  travel  through  it  at  any  greater  length.  The  facts 
as  T  find  them  in  this  case  are  in  a  very  small  compass  and, 
in  my  judgment,  lead  to  the  only  possible  result,  that  the 
plaintiff  is  entitled  to  recover  from  the  defendant  whatever 
profit  the  defendant  made  as  a  result  of  the  dealings  which 
he  had  in  connection  with  this  lease  between  himself  and 
the  plaintiff.  I  propose  to  direct  that  an  account  be  taken 
of  all  profit  obtained  by  the  defendant  without  the  plain¬ 
tiff's  knowledge  or  consent  in  his  capacity  as  agent  for  the 
plaintiff.  The  defendant  must  paj^  the  costs  of  the  action. 

i 

POMMERENKE  v„  BATE.  Supreme  Court  of  Saskatchewan.  ^ En  Banc. 

1010.  3  Sask.  L.  R.  417. 

Bate  was  the  plaintiff's  agent  for  the  sale  of 

the  land  in  question  and  was  authorized  to  sell  for  not  less 
than  $30  per  acre,  his  commission  being  increased  in  oropor- 
tion  to  the  increase  in  the  purchase  price  obtained.  After 
some  negotiations  with  Bate,  Coy  agreed  to  take  the  land  at 
$35  per  acre.  Bate  thereupon  wired  the  owner  for  confirmation 
and  on  April  2nd  received  a  telegram  from  the  plaintiff  con¬ 
firming  the  sale.  The  follow:  rg  day  Bate  saw  the  defendant 

Murison  and  informed  him  he  had  sold  the  land  to  Coy.  Murison 
expressed  the  opinion  that  Coy  had  made  a  good  buy.  Bate  then 
expressed  a  wish  to  obtain  an  interest  in  the  property  and 
asked  Murison  if  he  would  assist  him  in  procuring  part  of 
the  lands  from  Coy.  Murison  agreed  to  do  so.  Bate  then  saw 
Coy  and  informed  him  that  the  plaintiff  had  confirmed  the 
sale  but  added,  "I  want  it  to  be  understood  that  I  am  to  have 
a  half  interest."  Coy  objected  but  as  he  had  no  memorandum 
in  writing  of  the  original  transaction,  he  finally  agreed. 

The  agreements  were  then  drawn  up,  one  between  the  plaintiff 
and  Coy,  by  which  the  plaintiff  sold  to  Coy  at  $35  per  acre, 
the  other  between  Coy  and  Bate,  reciting  that  these  two  had 
Jointly  purchased  the  property,  and  that  the  property  would 
stand  in  Coy’s  name,  but  that  Bate  and  Coy  would  be  Joint 
owners  and  share  equally  in  all  profits  made  or  liabilities 
incurred  in  connection  with  the  property.  Bate  then  went  to 
Murison  and  entered  into  an  agreement  to  sell  the  latter  one 
half  of  the  interest  which  he  had  purchased  from  Coy,  and 
Murison  handed  over  the  payment  price  of  this  interest. 

On  August  8th,  Coy  sold  the  land  to  the  defendant, 

De  Veber,  who  it  was  admitted  was  an  innocent  purchaser  for_ 
value  without  notice  of  the  breach  of  trust  on  the  part  of 
the  other  defendants. 

Pommerenke  brought  the  present  action  to  set  aside 
the  sale  to  De  Veber,  or  for  an  account  of  the  profits  made 
by  each  sale  and  Judgment  for  whatever  it  was  found  Bate,  Coy 
and  Murison  had  made  by  the  sale.  At  the  trial  the  action 
against  De  Veber  was  dismissed  and  Judgment  was  given  against 
the  other  defendants  for  the  profits  made  by  them  on  the  sale 
to  De  Veber.  From  this  Judgment  Coy  and  Murison  appealed. 

BROWN  J.  .  .  .  The  principle  of  law  applicable  to 
agents  in  cases  of  this  character  has  been  well  stated  by  the 
learned  trial  Judge  in  his  Judgment  in  the  Court  below  as 

f  o  1 1  o  ws  : 


The  law  is  now  well  settled  that  the  relationship 
of  principal  and  agent  is  one  involving  confidence,  and  it 

y  of  every  agent  to  act  with  the  most  perfect  _good 
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f^ith  towards  his  principal,  and  not  in  any  way  to  abuse  the 
confidence  reposed  in  him.  it  is  further  the  duty  of  the 
agent  to  use  his  best  endeavours  to  promote  the  interests  of 
the  principal,  and  no  agent  will  be  permitted  to  enter  into 
any  transaction  in  which  he  has  a  personal  interest  in  con¬ 
flict  with  such  duty  except  with  the  consent  of  the  principal 
given  after  all  the  material  circumstances  and  the  exact 
nature  and  extent  of  the  interest  of  the  agent  have  been 
fully  disclosed. 

*•  , 

I n  Imperial  Mercantile  Credit  Association  v , 

Coleman  (1873),  L.R.  6  H.L.  189,  at  p.  204,  Lord  Cairns  says; 

"It  is  not  the  practice  of  a  Court  of  equity  to 
inquire  into  the  merits  of  a  particular  contract  made  by 
one  who  is  at  once  buyer  and  seller.  The  Court  does  not  per¬ 
mit  such  a  contract  to  be  made,  and  obliges  the  person  who 
makes  it  to  surrender  any  benefit  he  has  obtained." 

In  Parker  v.  McKenna  (1874),  L.R.  10  Ch.App.  96, 
at  p.  118,  Lord  Cairns  again  says;  "Now,  the  rule  of  this 
Court,  as  I  understand  it,  as  to  agents,  is  not  a  technical 
or  arbitrary  rule.  It  is  a  rule  founded  upon  the  highest 
and  truest  principles  of  morality.  No  man  can  in  this  Court, 
acting  as  an  agent,  be  allowed  to  put  himself  into  a  position 
in  which  his  interest  and  his  duty  will  be  in  conflict... 

All  that  the  Court  has  to  do  is  to  examine  whether  a  profit 
has  been  made  by  an  agent,  without  the  knowledge  of  his 
principal,  in  the  course  and  execution  of  his  agency,  and 
the  Court  finds,  in  my  opinion,  that  these  agents  in  the 
course  of  their  agency  have  made  a  profit,  and  for  that  profit 
they  must,  in  my  opinion,  account  to  their  principal," 

Sir  G.  Mellish,  at  p.  125  of  the  same  case,  says; 
"In  my  opinion,  as  long  as  the  contract  remains  executory,  and 
the  trustee  or  agent  has  power  either  to  enforce  it  or  to 
rescind  or  alter  it,  as  long  as  it  remains  in  that  state  he 
cannot  re-purchase  the  property  from  his  own' purchaser,  except 
for  the  benefit  of  his  principal.  It  appears  to  me  that  that 
necessarily  follows  from  the  established  rule  that  he  cannot 
purchase  the  property  on  his  own  account." 

Now  while  these  authorities  may  be  said  to  clearly 
define  Bate’s  position,  the  man  who  stood  in  a  fiduciary  re¬ 
lationship  to  the  plaintiff,  I  am  of  opinion  that  Coy’s  posi¬ 
tion  under  the  circumstances  of  this  case  is  no  better.  Bate 
and  Coy  entered  into  a  partnership  for  the  purchase  and  dis¬ 
position  of  this  property.  And  I  wish  to  emphasize  this 
point,  because  otherwise  it  might  be  that  the  plaintiff’s  only 
claim  against  Coy  would  be  one  for  damages,  and  as  in  this 
case  the  plaintiff  did  not  suffer  any  damages,  having  got  the 
full  value  of  his  property,  he  would  not  be  entitled  to  any 
relief  as  against  Coy  on  that  ground.  The  agreement  above  set 
out,  however,  is  a  partnership  agreement.  It  provides  that 
they  shall  share  equally  in  all  profits  made  on  the  sale  of 
any  part  of  the  land  in  question,  and  that  each  shall  be  liable 
equally  for  any  liabilities  in  connection  with  the  purchase 
or  sale  thereof.  Coy  entered  into  this  agrement  with  Bate 
and  Jointly  purchased  with  him  from  the  plaintiff  at  a  time 
when  for  Bate  to  do  so  was  clearly  in  conflict  with  his  duty 
to  the  plaintiff.  Coy  knew  that  Bate  was  the  plaintiff's 
agent  for  the  sale  of  the  property,  and  he  knew,  or  ought  tc 
have  known,  that  if  such  dealing  on  the  part  of  Bate  was  to 
be  Justified  and  maintained,  it  could  only  be  by  a  complete 
disclosure  of  Bate's  interest  in  the  purchase  to  the  plain-r 
tiff.  In  Imperial  Mercantile  Association  v.  Coleman  and 
Knight  ( supra)  the  plaintiffs  sued  the  defendants,  who  were 
stockbrokers  carrying  on  business  in  partnership,  for  the 
amount  of  certain  profits  made  by  them  on  the  sale  of  a  quan- 
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tity  of  shares  through  the  plaintiff  company.  The  defendant 
Coleman  was  a  director  of  the  company.  On  the  sale  the  de¬ 
fendants  made  a  secret  profit  of  a  large  amount.  The  evi¬ 
dence  shewed  that  the  transaction  was  carried  out  by  Coleman 
alone,  and  it  was  contended  on  the  argument  that  Knight  was 
not  liable  for  the  share  of  the  partnership  profits  which  he 
had  received. 


Lord  Chelmsford,  at  p.  203,  says;  "Now,  if  Mr. 
Knight  had  been  ignorant  that  the  money  which  was  brought 
into  partnership  was  money  obtained  by  his  partner  by  a 
dereliction  of  duty,  and  that  it  was  in  law  the  money  of  the 
association,  he  might  have  had  a  good  defence.  But  he  was  a 
party  to  and  implicated  in  the  breach  of  trust.  He  was  ac¬ 
quainted  with  the  whole  transaction  from  £irsf  to  last.  He 
knew  where  the  money  which  was  brought  into  partnership  came 
from  and  that  it  could  not  belong  to  his  co-partner.  With 
all  this  knowledge  the  liability  of  Mr,  Knight  cannot  be 
separated  from  that  of  Mr.  Coleman," 

And  in  the  same  case,  Lord  Cairns,  at  p.  208, 
says;  "Then  it  was  said,  on  behalf,  not  of  Mr.  Coleman,  but 
of  Mr,  Knight,  that  whatever  might  be  the  liability  of  Mr, 
Coleman,  Mr.  Knight  was  not  liable  in  this  suit,  and  was  im¬ 
properly  made  a  party  to  it.  My  Lords,  the  observations 
which  I  have  already  made  almost  cover  that  argument  also, 

Mr.  Knight  states  very  fiarly  at  about  this  transaction  he 
knew  nothing — he  left  the  whole  o  Mr.  Coleman;  and  it  is 
only  from  the  statements  of  Mr.  Coleman  that  he  is  able  to 
answer  the  questions  put  to  him.  But  Mr.  Knight  was  per¬ 
fectly  a  wa  re  that  Mr,  Coleman  was  a  director  of  the  associa¬ 
tion.  He  knew  that  the  dealing  was  a  dealing  with  the 
association.  He  knew  that  if  the  dealing  could  be  Justified 
and  maintained  it  could  only  be  by  a  proper  compliance  on 
the  part  of  Mr.  Coleman  with  the  provisions  of  the  83rd 
article.  His  right,  therefore,  to  retain  any  part  of  the 
money  against  the  association  must  depend  upon  his  being  able 

to  shew  that  Mr.  Coleman  complied  with  the  terms  of  that 
83rd  article.  That,  in  my  opinion,  has  not  been  shewan,  and 
therefore  Mr,  Knight  is  liable  for  money  which  came  to  the 
firm,  which  was  really  the  trust  money  of  the  association." 

In  the  case  of  Bahnel 1  v.  Carlton  (1877),  L.R, 

6  Ch.D.  371.  .  .  Bacon  V.-C.,  in  giving  his  Judgment  said: 

"The  law  1  take  to  be  clear,  that  under  such  circumstances 
an  agent,  whatever  may  be  tha  nature  of  his  employment,  or 
under  whatever  circumstances,  is  bound,  if  he  has  any  in¬ 
terest  in  the  matter,  not  only  to  declare  that  fact,  but  to 
specify  the  nature  of  his  Interest;  and  that  all  persons  who 
act  with  him,  and  who  share  in  that  interest,  are  Jointly  and 
severally  bound  to  make  good,  when  their  interest  is  dis¬ 
covered,  to  the  principal  the  whole  benefit  which  has  been 
obtained  without  the  sanction  of  the  principals.".  .  . 

Now,  the  case  of  Murison,  in  my  opinion,  is  very 
different.  It  is  true  that  as  against,  him,  as  well  as  his 
co- de f endan t s  Coy  and  Bate,  the  contract  might  have  been  set 
aside:  Macphe  rson  v„  'Wa  t  t  (1877),  L.R.  3  A.C,  254.  And  it  is 
also  true,  as  against  him,  that  if  he  knew  that  Bate  was  in 
fact  buying  from  his  Principal,  hp  would  be  a  participator  in 
his  (Bate's)  breach  ot  trust  and  would  stand  in  the  same  posi¬ 
tion  as  Coy,  But  was  he  aware  that  Bate  was  purchasing  from 
his  principal,  or  did  he  believe  that  a  concluded  agreement 
had  already  been  made  between  the  plaintiff  and  Coy,  and  that 
Bate  w  i  acquiring  his  interest  by  purchase  from  Coy?  The 
evidence  shews  that,  in  his  first  conversation  with  Murison 
Bate  *  d  him  he  had  sold  the  land  to  Coy.  It  also  shews 
that  ison  offered  to  assist  Bate  with  his  private  funds  if 

obtain  an  interest  in  the  land  from  Coy  (not  from 
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the  plaintiff).  Bale  then  went  to  see  Coy,  and  came  back  and 
reported  that  Coy  -a?  willing  to  lei  him  have  a  half  Interest 
in  the  land.  So  far  af  Murison  if  concerned  there  is  no 
evidence  that  at  any  time  he  knew  that  Bate  was  a  Joint  pur¬ 
chaser  with  Coy  from  the  plalntlif,  ,  , 

I  am,  theretora,  of  opinion  that  the  appeal  of 
Coy  should  be  dismissed  and  the  appeal  of  Murison  allowed, 

NEWLANDS  J,  (dissenting  in  part),  ,  ,  There  is  no 

question  that  so  far  as  Bate,  the  agent  of  the  plaintiff  is 
concerned,  the  learned  trial  Judge  was  right.  In  Ta^r  v, 
Wallbrldge  (1879),  2  S,C,R.  616,  at  p,  654,  the  Chief  Jus¬ 

tice,  Sir  'William  B,  Richards,  said  i  "The  law  simply  will 
not  allow  a  man  to  be  at.  the  same  time  a  seller  and  buyer; 
therefore  anyone  entrusted  with  the  sale  of  another's  pro“- 
perty,  who  directly  or  indirectly  becomes  a  purchaser,  com¬ 
mits,  ipso  facto,  so  far  a  lraud  In  the  eye  of  the  law  that 
the  owner  may,  at  his  election,  avoid  such  sale," 

S  , 

The  law  is  the  same  as  to  the  other  two  defen¬ 
dants  who  were  interested  with  the  defendant  Bate  in  the 
purchase  of  this  property,  and  if  the  plaintiff  had  brought 
this  action  before  the  sale  to  De  Veber  the  whole  trans¬ 
action  would  have  been  set  aside  and  the  land  revested  in 
the  plaintiff  not  because  these  other  defendants  were  to 
blame,  but  because,  as  Lord  Blackburn  said  in  MacPhe rson  v, 

Wat  t  "the  contract  is  one  entire  contract  for  a  lump  sum, 
and  if  we-were  to  say  that  one  part  of  it  should  be  set 
aside  and  the  other  part  enforced,  we  should  really  be 
making  two  contracts  of  it "$  consequently,  if  the  contract 
could  be  set  aside  as  to  the  defendant  Bate's  interest  it 
must  have  been  set  aside  altogether. 

But  the  contract  pannot  be  set  aside  because  of 
tjie  sale  to  De  Veber,  a  bona  fide  purchaser  for  value  with¬ 
out  notice.  Under  these  circumstances  there  is  no  question 
but  that  the  agent  must  account  for  all  the  profits  he  had 
made  in  the  transaction  (  De  Bussche  v,  Al_t^  (  1878),  8  C„D, 

286,  but  as  to  the  other  defendants  his  remedy  is  different, 
and  he  is  only  entitled  to  damages  against  them  for  any 

loss  he  may  have  sustained,  and  he  is  entitled  to  this  remedy 
in  addition  to  the  profits  recovered  from  the  agent,  ,  , 

In  this  case  I  am  of  the  opinion  that  there  was  no 
fraud  on  the  part  of  the  defendants  Coy  and  Murison,  nor  any 
damage  sustained  by  the  plaintiff  on  account  of  the  sale  t_Q 
them.  The  evidence  shews  that  they  paid  the  full  value  of  the 
property  at  the  time  of  the  purchase,  and  that  they  were  not 
endeavouring  to  take  any  advantage  of  the  plaintiff  in  allow¬ 
ing  Bate  to  become  a  purchaser  with  them  of  this  property.  As 
far  as  Coy  was  concerned  he  did  not  want  Bate  as  a  part  pur¬ 
chaser,  and  only  consented  to  his  being  interested  in  the 
purchase  with  him  because  he  could  not  otherwise  get  the  property. 

Now  if  there  was  no  fraud  on  the  part  of  these 
defendants,  and  no  damage  was  suffered  by  the  plaintiff,  he 
has  no  action  against  them.  He  comes  too  late  to  have  the 
contract  set  aside,  and  as  there  is  no  fiduciary  relationship 
between  them,  he  is  not  entitled  to  an  account  of  the  profits 
they  made  on  this  transaction.  His  only  action  against  t.h?m 
would  be  for  damages,  and  as  there  was  no  fraud  on  their  part 
nor  any  damage  suffered  on  his  part,  he  having  got  the  full 
value  of  the  land  at  the  time  of  the  sale  to  them,  the  appeal 
should  be  allowed  and  the  Judgment  against  them  set  aside  with 
costs. 

Appeal  of  Coy  dismissed 
Appeal  of  Murison  al lowed, 

[Wetmore  C.J,  and  lamont  J,  concurred  with  Brown  J.] 
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McLEOD  AND  MORE  v.  STfEEZEY.  Supreme  Court  of  Canada.  [1044] 

2  D. L. R.  145  . 


RAND  J,  This  appeal  grows  out  of  a  transaction 
between  three  mining  prospectors  of  'Winnipeg^  The  plaintiffs, 
as  early  as  1923,  had  come  across  indications  of  asbestos  in 
some  rough  country  lying  to  the  north  ol  the  Bird  River  in 
the  Lac  du  Bonnet  mining  district  pf  Manitoba  and  had  staked 
four  claims  covering  about  200  acres.  These  were  recorded  but 
for  lack  of  money  were  allowed  to  lapse.  Between  that  time  and 
1937,  however,  on  various  occasions  they  visited  the  area  and 
from  time  to  time  did  prospecting  on  it. 

The  defendant  had  a  high  reputation  as  a  prospector 
in  Manitoba.  He  was  acquainted  with  the  plaintiffs  and  on  one 
occasion  when  they  happened  to  be  together,  towards  the  end  of 
September  1937,  the  latter  intimated  that  they  knew  what  they 
thought  was  a  promising  mineral  spot  in  an  out-of-the-way  place, 
Indicating  its  general  location,  and  that,  with  his  assistance, 
something  might  be  made  of  it.  He  readily  took  up  the  sugges¬ 
tion  with  the  result  that  they  went  to  the  office  of  two  mining 
brokers  and  there  drew  up  a  memorandum  as  follows: 

"It  isnhereby  agreed  by  the  party  of  the  first 
part  that  he  will  undertake  to  stake  and  record 
a  certain  group  of  Asbestos  Mineral  Claims  in 
the  Bird  River  arua  of  Manitoba,  for  the  con¬ 
sideration  of  a  o tie-fourth  or  25 -/<>  interest  in 
the  group  of  claims  so  staked, 

"It  is  hereby  agreed  by  the  parties  of  the 
second  part  that  they  will  provide  the  neces¬ 
sary  funds  for  the  cost  of  recording  such  claims 
in  the  Mining  Recorder's  office  in  the  Province 
of  Manitoba,  and  for  the  further  consideration 
of  imparting  the  special  knowledge  in  directing 
the  party  of  the  first  part  to  the  geographical 
location  for  these  staking  operations,  that  for 
so  doing  these  things  the  parties  of  the  second 
part  are  to  receive  a  three-fourths  of  757® 
interest  in  the  claims  so  staked. 

"It  is  further  agreed  by  the  party  of  the 
first  part  that  he  will  execute  the  necessary 
transfers  of  the  said  claims  at  the  time  of 
recording.  These  transfers  to  be  executed  in 
blank  and  delivered  to  the  parties  of  the  second 
part . 

"It  is  further  agreed  that  the  parties  of  the 
second  part  shall  have  full  power  to  act  in  all 
matters  respecting  the  business  affairs  in 
connection  with  the  said  claims.  It  is  under¬ 
stood  that  such  business  affairs  shall  mean  to 
include  that  of  the  disposal  of  the  said  claims," 

The  evidence  of  the  plaintiff  More  and  the  wit¬ 
nesses,  "Wither  and  Ward,  makes  it  clear  that,  although  the 
presence  of  asbestos  was  emphasized,  anv  other  discovery  was 
contemplated,  The  parties  knew  that  the  district  generally 
was  mineralized  and  that  any  staking  would  embrace  all  possi¬ 
bilities. 


The  plaintiffs  furnished  Sweezey  with  a  small 
sketch  and  description  of  the  location  and  indicated  where 
he  would  be  able  to  find  a  cache  of  mining  tools.  With  this 
information  the  defendant,  shortly  thereafter,  want  out  to 
look  over  the  land.  According  to  his  own  statement,  he 
reached  a  section  of  bush  in  which  he  found  evidences  of 
previous  prospecting  and  found  also  a  few  tools  which  he  took 
t-  j  lose  of  the  plaintiffs.  He  says  also  that  he  staked 
f  ou .  i ms . 


On  his  return,  as  he  gives  it,  he  reported  having 
done  the  staking,  but  protested  somewhat  violently  that  there 
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wft9  no  asbestos  and  that  it  was  not  worth  while  to  record 
the  claims.  On  the  strength  of  that  opinion,  which  the  plain¬ 
tiffs  accepted  with  all  confidence,  nothing  further  was  done. 

Some  time  in  November,  when  the  thirty  days  for 
recording  had  elapsed,  the  defendant  communicated  with  a 
Captain  Page,  manager  of  a  shipping  company,  and  also  with  a 
barrister  named  Buhr,  regarding  what  he  thought  were  good 
prospects  in  the  district  in  question,  and  recommended  them 
for  further  examination.  In  the  result,  under  agreements 
with  both,  he  went  back  in  the  early  part  of  December,  1937, 
and  in  February  of  1938,  and  either  personally  or  by  others 
under  his  direction  staked  twenty-four  claims  which  included 
the  four  said  to  have  been  staked  in  October  as  well  as  the 
f  ou  r  originally  staked  by  the  plaintiffs  in  19  2  3_^  Later  on 
other  stakings  were  made,  both  in  that  area  and  some  distance 
from  it.  These  claims  were  recorded  and  on  some,  at  least,  of 
them  assessment  work  was  done  by  him.  In  1942  chrome  was  dis¬ 
covered  in  the  district.  Ultimately,  an  option  was  given  by 
Page  to  Hudson  Bay  Exploration  &.  Development  Co,  Ltd,, 
covering  all  of  the  stakings  done  by  Sweezey  and  under  his 
direction.  For  his  share  in  the  claims  called  Page,  Smelter 
and  Ace,  numbering  t wen t y- s even ,  Sweezey  became  entitled  to 
22-1/ 2-/0  of  what  might  be  realized  for  them.  On  the  balance 
of  the  stakings,  twelve  in  number,  which  cover  what  were 
known  as  the  Robin  and  Buhr  claims,  he  held  a  one-quarter 
interest  in  the  Mac  Syndicate,  to  which  they  had  been  trans¬ 
ferred,  and  the  total  interests  of  which  had  been,  in  turn, 
optioned  to  Page  for  the  considerations  mentioned  in  a  memo¬ 
randum  in  evidence. 

The  trial  Judgment  [[1943]  1  D.L.R,  47l]  declared 

the  defendant  to  hold  all  of  these  interests  as  to  75-/0  of 
them  under  a  constructive  trust  in  favour  of  the  plaintiff's  , 
and  in  respect  of  cash  received  by  Sweezey,  the  plaintiffs 
recovered  the  proportion  that  should  have  been  paid  over  to 
them.  On  appeal  that  Judgment  was  reversed  [[1943]  4  D.L.R. 

391];  and  the  plaintiffs  bring  the  controversy  here. 

The  first  question  that  arises  is  this:  what  was 
the  precise  undertaking  of  the  defendant?  Was  it,  as  con¬ 
tended  by  him,  merely  an  employment  of  his  labour  to  stake 
the  described  claims  without  the  benefit  of  his  Judgment  on 
them  or  of  the  area  in  which  they  were  to  be  found?  I  do  not 
think  so.  The  plaintiffs  had  SDecial  knowledge  of  mineral 
indications  in  this  limited  field  off  the  beaten  track  of 
prospectors,  and  it  was  of  value  to  them.  To  disclose  that 
information  meant  to  give  up  once  and  for  ail  any  advantage 
they  thereby  held;  all  would  then  be  at  large;  and  they 
did  what  they  thought  necessary  to  protect  themselves  accor¬ 
dingly.  The  obligation  assumed  by.  the  defendant  was  what 
they  took  in  return  and  it  was  all  that  remained  to  them. 

They  had  bargained  for  his  mature  judgment  and 
for  that  not  only  on  the  possibility  of  asbestos.  The  ex¬ 
pression  in  the  memorandum  of  agreement,  "asbestos  mineral 
claims"  was  description  of  what  had  been  originally  staked. 

The  plaintiffs  desired  an  expert  opinion  on  those  claims  in 
the  totality  of  their  possibilities  and  not  on  one  of  them 
only.  That,  therefore,  was  the  measure  of  the  defendant's 
duty  _as  the  fiduciary  of  the  plaintiffs  in  acting  upon  the 
^disclosure  of  all  the  plaintiffs  had  of  value:  he  undertook 
to  apply  his  experience  to  everything  found  in  the  area  of 
the  claims  and,  on  the  strength  of  the  opinion  so  formed,  to 
stake,  if  that  was  called  for,  and  to  advise  the  plaintiffs 
of  that  opinion.  There  was  no  such  thing  in  the  mining  law 
as  an  "asbestos  mineral  claim",  A  claim  staked  and  recorded 
cp ve red  all  minerals  except  a  few  specifically  reserved  by 
the  statute.  He,  therefore,  owed  to  the  plaintiffs  the  ut¬ 
most  good  faith  in  his  examination  of  the  structure,  forma¬ 
tion,  and  other  evidence  of  the  land  to  which  he  was 
directed,  and  a  duty  to  give  them  an  unreserved  account  of 
what  he  had  found  and  what,  in  his  Judgment,  the  mineral 

nrr>«ner't  u/a  a 
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The  trial  Judge  has  found  that  he  failed  to  ob¬ 
serve  that  duty.  Instead,  he  ^deliberately  misled  the  plain¬ 
tiffs  into  discarding  the  claims  as  prospects  by  falsely  mis¬ 
representing  as  to  asbestos,  and  concealing  as?to  other 
minerals,  his  own  Judgment  of  them. 

Trueman  J.A.  conceded  the  existence  of  a  fiduciary 
relation  but  treated  the  original  undertaking  as  at  an  end  in 
October  upon  the  report  of  the  defendant  and  acquiescence  in  it 
by  the  plaintiffs.  I  find  difficulty  in  following  this  reason¬ 
ing.  That  acquiescence  was  induced  by  fraud.  How  can  a  ter¬ 
mination  of  such  a  relation  so  brought  about  be  held  to  be 
effective  while  the  fraud  still  operates?  The  fraud  continued 
to  have  effect  both  on  the  plaintiffs  in  their  acceptance  of 
the  misrepresentation  of  opinion  and  on  the  defendant  in  his 
acquisition  and  capitalization  of  the  claims,  and  the  original 
duty  remained:  Carter  v.  Palmer,  8  Cl.  L  Fin.  657,  8  E.R.  256, 

I  agree,  therefore,  that  as  to  any  interest  held  by  him,  ac¬ 
quired  through  the  conversion  and  realization  of  property  which 
he  obtained  through  information  gained  in  the  course  of  the  ser¬ 
vice  he  undertook,  the  defendant  holds  it  as  a  constructive 
trustee  and  that  he~Ts  liable  to  account  to  the  plaintiffs  for 
their  share  of  the  monies  received  in  cash. 

In  the  opinion  of  Robson  J.A,  this  is  not  a  case 
in  which  the  plaintiffs  are  entitled  to  follow  assets  as  on  a 
breach  of  trust,  and  he  cites  ter  fe.  Co .  v.  Stubbs  (1C90),  45 

Ch.D.l  as  authority  for  that  vlt# .  The  holding,  however, 

was  strictly  limited  and  it  was  to  the  effect  that,  until  the 
right  of  the  plaintiff  to  money  of  the  sort  in  question  had  been 
established  by  a  Judgment,  the  Court  would  not  assist  him  in 
pursuing  it  into  other  forms  of  property.  We  are  dealing  here 
with  quite  a  different  situation.  The  duty  of  the  defendant 
still  attached  to  the  acquisition  of  the  claims  and,  in  his 
negotiations  with  Page  and  Ruhr,  he  must,  because  of  his  breach 
of  confidence,  be  treated  as  acting  on  behalf  of  the  plaintiffs 
as  well  as  himself.  It  is  not  a  question  of  receiving  money  be¬ 
longing  to  other  persons  as  was  the  case  in  Lister  8c  Co.  v. 
Stubbs,  but  rather  of  acquiring  in  the  first  instance  property 
which  in  equity  he  must  hold  as  a  trustee:  and  any  res  into 
which  it  may  be  converted  carries  likewise  the  impress  of  the 
trust. 


Robson  J.A.  refers  also  to  the  case  of  Lydney  k . 
Wlgpool  Iron  Ore  Co .  v .  Bird  (1886),  33  Ch.D.  85  at  p.  95  in 
respect  of  allowances  that  would  have  to  be  made  the  defen¬ 
dant  for  expenditures  properly  attributable  to  the  acquisition 
of  the  trust  property.  Since  he  must  be  treated  as  acting  on 
behalf  of  the  three  included  in  the  venture,  outlays  properly 
made  would  have  to  be  taken  into  account,  but  there  is  no  evi¬ 
dence  that  he  made  any.  So  far  as  appears,  she  was  paid  for  all 
the  work  he  did,  and  the  interests  which  he  now  holds  under  his 
agreement  with  Page  and  in  the  Mac  Syndicate  result  solely  from 
the  transfer  to  them  of  the  claims.  If  there  had  been  such 
disbursements,  they  should  have  been  brought  to  the  attention 
of  the  trial  Court  and,  in  the  absence  of  any  evidence  bearing 
on  them,  I  must  assume  that  there  whs  none.  .  . 


Appeal  a 1 1 o  we d , 

[See  McRuer  C.J.H.C.  in  Sinclair  v„  Rldout  and 
Moran .  [1955]  O.R.  167  at  p.  184:  " I  think  I  state  the  law 

accurately  when  I  say:  Khere  an  agent,  and  particularly  a 
professional  agent,  is  entrusted  with  an  agency  in  which  he 
gains  confidential  Information  and  makes  use  of  that  informa¬ 
tion  to  h's  own  profit,  he  is  a  constructive  trustee  of  the 
profit  r  his  principal;  or,  to  express  the  law  in  another 
M,ny  t  r  been  entrusted  with  a  confidential  agency  he  can- 

in  profit  by  competing  with  his  principal  in  the 
same  matter  by  becoming  a  purchaser  on  his  own  behalf.  If 
he  does,  the  principal  may  elect,  if  he  wishes,  to  treat  the 
agent  as  his  trustee  and  the  agent  is  bound  to  turn  over  that 
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wlilcli  h  j  has  acquired,  but  equity  will  impose  on  the  prin¬ 
cipal  the  duty  to  compensate  the  agent  for  what  has  been 
properly  expended  in  the  matter  Just  as  if  the  principal  had 
authorized  it  himself."] 


MIDCON  OIL  L  GAS  LIMITED.  V.  NEW  BRITISH  DOMINION  OIL 

COMPANY  LIMITED  et  al .  Supreme  Court  of  Canada. 

[1058]  S . C. R.  314. 

The  Judgment  of  Kerwin  C.J.  and  Taschereau  and 
Locke  JJ,  was  delivered  by 

LOCKE  J.  This  is  an  appeal  from  a  Judgmont  of  the 
Appellate  Division  of  the  Supremo  Court  of  Alberta  [(1957), 

21  'W.'W.R.  229,  8  D.L.R.  (2d)  369]  dismissing  the  appeal  of 

the  present  appellant,  the  plaintiff  in  the  action,  from  a 
Judgment  of  Primrose  J.  which  dismissed  the  action. 

The  facts  disclosed  by  the  evidence  are  as  follows: 
On  May  22,  1950,  the  Department  of  Mines  and  Minerals  of  the 

Province  of  Alberta,  by  a  document  referred  to  as  a  "reser¬ 
vation  of  petroleum  and  natural  gas  rights",  granted  to 
British  Dominion  Drilling  Company  Limited  the  right,  inter 
alia,  to  drill  wells,  subject  to  the  provisions  of  The  Mines 
and  Minerals  Act  of  the  Province,  now  R.S.A.  1955,  c,  204, 
and  to  the  regulations  respecting  drilling  and  production 
operations  of  oil  and  natural  gas  wells  in  defined  areas, 
of  land  situate  in  township  6,  range  7;  township  6,  range  8j 
township  6,  range  9,  and  township  7,  range  0,  all  west  of 
the  fourth  meridian.  Such  reservation  was  accepted  and  its 
terms  were  agreed  to  by  the  drilling  company.  By  an  instru¬ 
ment  in  writing  dated  July  31,  1050,  British  Dominion  Drill¬ 

ing  Company  Limited  acknowledged  that  it  held  the  said  re¬ 
servation  in  trust  for  the  respondent  company  and  agreed  to 
deal  with  it  in  such  manner  as  might  be  directed  by  the 
latter  company  and  to  perform  certain  services  as  trustee, 
at  its  expense. 

On  March  1,  1051,  the  appellant  and  the  respon¬ 

dent  company  entered  into  the  agreement  upon  which  the 
present  action  was  brought.  In  view  of  the  nature  of  the 
appellant's  claim,  it  is  necessary  to  examine  its  terms  in 
detail.  For  the  sake  of  brevity  the  parties  were  referred 
to  as  "Mid  Continent"  and  "New  British",  respectively. 

After  reciting  the  reservation  granted  as  aforesaid  to 
British  Dominion  Drilling  Company  Limited  and  that  it  was 
held  by  that  company  upon  terms  that  it  would  hold  any  and 
all  leases  from  time  to  time  issued  pursuant  thereto  in 
trust  for  the  respondent  company,  tho  agreement  stated  that 
the  appe 1 1  an  t 

N  . 

desires  to  Join  with  Now  British  in  tho  exploration 
of  the  Area  of  Joint  Operations  for  petroleum  and 
natural  gas  and  related  hydrocarbons,  and  in  tho 
event  the  same  are  discovered,  .to  Join  in  tho 
development  and  production  of  any  or  all  of  said 
substances 

upon  the  terms  thereinafter  defined.  After  doflning  the 
"area  of  -Joint  operations"  by  reference  to  an  attached  map, 
the  agreement  provided  that  the  appellant  should  drill  or 
cause  to  be  drilled  at  its  expense  one  tost  well  in  lad. 4, 
section  25,  township  6,  range  8,  such  well  to  bo  drillod 
to  "contract  depth"  as  defined,  provided  tlfat  if  a  show 
of  oil  or  gas  should  be  encountered  at  a  lessor  depth  the 
drilling  might,  by  mutual  consent,  bo  discontinued  and 
the  well  completed  at  a  lesser  depth  as  agreed  upon.  In 
such  event,  ull  well-sinking  costs  und  production-completion 
costs  were  to  be  borne  in  equal  proportions  by  tho  parties 
and  tho  appellant  was  required  forthwith  to  coinmonco  tho 
drilling  of  another  well  to  contract  depth. 
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The  appellant  further  agreed  to  enter  into  a  con¬ 
tract  for  the  drilling  of  the  test  well  with  a  responsible 

drilling  cottractar  and  :c  assune  all  re s pc  ns  lb  1 1 1 1 y  for  pro- 
rlclng,  as  require;,  drilling  equlpnem  a'.:  drilling  casing, 
and  the  respondent  agreed  to  act  as  the  operating  partv  , 
as  thereinafter  defined,  during  the  drilling  of  the  teat  well 
at  an  agreed  fee  for  supervision  and  nar.ageaent,  Upon  com¬ 
pletion  of  the  test  well,  the  respondent  was  obligated  to 
cause  to  be  assigned  to  the  appellant  an  undivided  half  in¬ 
terest  of  the  rights  of  New  British  in  the  reservation,  A 
further  term  required  both  parties,  in  the  event  of  their 
acquiring  any  further  petroleum  and  natural  gas  rights  In  any 
lands  within  the  area  of  Joint  operations  in  which  the  other 
party  had  not  an  interest,  to  offer  to  the  other  an  undivided 
half  interest  upon  payment  of  one-half  the  cost  of  acquisition. 

It  was  further  provided  that  after  the  completion 
of  the  test  well  the  respondent  company  should  have  the  right 
to  act  as  operator  and  to  continue  as  such  from  year  to  year 
until  it  should  give  the  apDell-ant  30  days'  notice  of  its 
desire  to  relinquish  such  right.  Upon  failure  of  the  respon¬ 
dent  company  to  take  over  such  duties  or  upon  its  relinquish¬ 
ing  the  same,  the  appellant  was  required  to  act  as  operator. 
After  such  completion,  all  development,  production  and  opera¬ 
tion  costs,  except  as  otherwise  provided,  were  to  be  borne  In 
equal  proportions  by  the  parties. 

The  duties  of  tht  erator  were  detailed  at  length 
in  paras,  8  and  15  of  the  agreeme  t.  Of  the  many  provisions 
dealing  with  the  matter,  the  following,  contained  in  para.  15, 
require  consideration:  subpara,  (a)  declared  that  the  opera¬ 
tor,  though  one  of  the  parties  to  the  agreement,  should  be 
deemed  to  act  as  an  independent  contractor  and  that  all  claims 
and  liabilities  arising  out  of  the  operations  should  be  a  Joint 
responsibility  of  the  parties  unless  otherwise  expressly  pro¬ 
vided  for:  subpara,  (b)  provided  that,  subject  to  the  approval 
of  the  other  party  with  respect  to  the  location  and  drilling  > 
of  wells,  the  operator  should  have  full  charge  and  control  of 
all  leases  and  reservations  and  other  petroleum  and  natural 
gas  rights  but  should  confer  with  the  representative  of  the 
other  party  in  all  matters  pertaining  to  the  drilling  of  new 
wells,  the  depth  to  which  they  were  to  be  dug,  the  abandon¬ 
ment  of  any  such  wells,  and  any  other  matters  of  "capital  or 
serious  consequence  affecting  the  rights  of  the  respective 
parties  therein".  By  subpara,  (g)  the  operator  was  required 
to  keep  at  its  offices  in  Calgary  full  and  accurate  records  of 
its  operations  under  the  agreement  and,  by  subpara,  (h),  to 
render  to  the  other  party  a  statement  showing  details  of  the 
expenditures  made  on  behalf  of  the  parties. 

Paragraph  16  reads:  *•. 

On  or  before  the  twentieth  (20th)  day  of  each  month 
Operator  shall  render  to  the  Non-operator  a  full  and 
complete  accounting  of  all  oil,  gas,  gasoline  and 
other  related  hydrocarbons  produced  and  saved  during 
the  preceding  month  after  deducting  royalties  and  oil 
and  gas  consumed  in  operations  hereunder,  and  ex¬ 
penses.  Non-operator  hereto  shall  not  be  entitled  to 
take  in  kind  its  share  of  production  or  make  arrange¬ 
ments  for  the  share  of  production  or  make  arrangements 
for  the  disposal  thereof. 

Paragraph  20  declared  that  no  agency  or  'partner- 
snip  relationship  was  created  by  or  between  the  parties  by 
the  execution  of  the  agreement  or  by  its  provisions. 

By  para,  21  it  was  declared  that  the  term  of  the 
ihould  be  from  its  date  until  entire  abandonment 
unbent  or  until  one  of  the  parties  should  wholly 
withdraw  in  the  manner  provided,  or  so  long  as  commercial 
production  of  oil  or  gas  was  being  obtained. 
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A  schedule  to  the  agreement,  referred  to  as  "Accoun¬ 
ting  Procedure",  defined  in  precise  detail  the  purposes  for 
which  expenditures  might  be  made  by  the  operator  for  the 
development  and  operation  of  the  enterprise.  The  word 
"operator",  as  used  in  the  schedule,  was  described  as  mean¬ 
ing  the  party  designated  to  conduct  the  development  and 
operation  of  the  leased  premises  for  the  Joint  account.  The 
expenditures  authorized  relate  entirely  to  such  as  would  be 
incurred  for  drilling  and  operating  oil  or  gas  wells  in  the 
area  of  Joint  operations  and  it  contains  no  reference  to 
outside  operations  looking  to  the  sale  of  such  oil  or  gas, 
if  d i scove  red . 

As  a  result  of  the  operations  carried  on  by  the 
parties  under  this  agreement,  natural  gas  in  large  quantities 
was  found  in  the  area  of  the  Joint  operations  and  five  wells 
were  drilled.  The  evidence  does  not  indicate  that  any  oil 
or  other  mineral  substance  was  recovered  during  the  drilling 
of  these  wells  or  that  any  gas  was  sold  until  the  contracts 
hereinafter  mentioned  were  entered  into.  The  field  is  situ¬ 
ated  some  45  miles  southwest  of  Medicine  Hat  and  became  known 
as  the  Etzikom  field. 

"While  doubt  upon  the  matter  seems  to  have  arisen 
at  a  later  date,  it  was  apparently  assumed  by  the  respondent 
that,  as  the  operator  under  the  agreement,  it  had  power  to 
sell  the  gas  produced  from  the  field  upon  terms  to  be  agreed 
upon  with  the  appellant. 

The  respondent  Brook  was  at  all  relevant  times  the 
president  of  the  respondent  company,  and  the  oihly  evidence 
tendered  on  behalf  of  the  appellant  consisted  of  the  docu¬ 
ments  and  the  admissions  made  by  him  upon  an  examination  for 
discovery.  According  to  Brook,  he  understood  that  under  the 
agreement  it  was  the  duty  of  his  company  to  endeavour  to  find 
a  market  for  the  gas.  It  was,  of  course,  manifestly  in  his 
company's  interest  to  do  so.  There  was  no  market  in  the 
vicinity  and  he  was  unable  to  arrange  for  the  sale  of  the 
gas  to  companies  exporting  gas  to  the  United  States  or  to 
the  Canadian  Western  Natural  Gas  Company  or  Trans  Canada  Pipe 
Line  Company  Ltd.  at  a  price  which  would  be  profitable.  As 
a  map  of  the  oil  and  gas  fields  of  Alberta  filed  in  evi¬ 
dence  shows,  there  were  at  the  relevant  times  and  now  are 
many  gas  fields  capable  of  large  production  in  the  Province 
of  Alberta.  The  appellant  did  not  call  any  evidence  that 
suggests,  and  it  is  not  suggested,  that  there  was  at  the 
time  in  question  or  thereafter  any  profitable  outlet  for 
the  large  reserves  of  gas  discovered  in  the  Etzikom  field, 
and  the  only  offer  received  for  the  purchase  of  the  rights 
of  the  parties  in  the  leases  obtained  was  in  an  insignifi¬ 
cant  amount.  In  these  circumstances,  Brook,  in  his  own 
words,  which  v/ere  made  part  of  the  plaintiff's  case,  "pro¬ 
moted  a  chemical  plant"  which  has  since  been  established  at 
Medicine  Hat,  thus  creating  a  market  for  almost  half  of 
the  estimated  reserves  of  gas  in  the  Etzikom  field,  and 
also  enabling  the  negotiation  of  a  profitable  contract  for 
the  sale  of  gas  to  the  City  of  Medicine  Hat. 

It  appears  that  in  January  1954  an  officer  of  the 
Con-sol  idated  Mining  and  Smelting  Co.  Ltd,,  which  manu¬ 
factures  'nitrogenous  fertilizer  in  Calgary  and  elsewhere, 
suggested  to  Brook  that  a  fertilizer  plant  might  be  located 
in  the  southern  part  of'  the  Province  more  readily  available 
to  the  prairie  markets  and  the  northern  and  north-western 
markets  in  the  United  States.  For  the  manufacture  of 
ammomium  nitrate  and  ammomium  phosphate  which  was  contem¬ 
plated,  and  of  anhydrous  ammonia,  a  basic  ingredient  of 
these  fertilizers,  and  the  production  of  nitric  and  sul¬ 
phuric  acid,  phosphate  rock,  sulphur  and  natural  gas  were 
required  in  large  quantities.  Phosphate  rock  was  readily 
available  from  Idaho  and  sulphur  from  gas  fields  not  far 
distant  producing  sour  gas.  The  Etzikom  field,  as  well  as 
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other  fields  closer  to  Medicine  Hat,  offered  a  supply  of  the 
required  natural  gas.  Brook,  apparently  without  reference  to 
the  appellant  company,  through  Frank  McMahon  of  Calgary  was 
introduced  to  an  engineering  firm  in  New  York,  Ford,  Bacon, 

Davis  Inc, ,  by  whom  he  was  brought  into  contact  with  an  Ameri¬ 
can  company,  Commercial  Solvents  Corporation,  engaged  in  the 
production  of  fertilizer  and  other  chemicals  in  the  United 
States,  In  the  result,  in  association  with  these  parties  and 
with  a  firm  of  American  underwriters,  Northwest  Nitro-Cheml- 
cals  Ltd,  was  incorporated  under  the  provisions  of  The  Com¬ 
panies  Act,  now  R.S, A.  1955,  c.  53,  with  the  necessary  powers 
for  the  establishment  of  a  fertilizer  plant  upon  a  site  to  be 
purchased  in.  Medicine  Hat, 

The  company  was  incorporated  with  an  authorized 
capital  of  5,000,000  common  shares  of  the  par  value  of  1  c,  ( 

and  10,000  preferred  shares  of  the  par  value  of  $100,  As 
the  prospectus  filed  with  the  Registrar  of  Companies  for  the 
Province  shows,  very  large  sums  of  money  were  required  for 
the  acquisition  of  a  site  and  the  construction  of  the  chemical 
plant  at  Medicine  Hat.  Part  of  the  required  capital  was  pro¬ 
vided  by  the  purchase  by  Commercial  Solvents  Corporation  and 
the  respondent  company  of  preferred  shares,  the  respondent 
company  purchasing  3,330  of  such  shares  at  par.  Of  the  common 
shares,  2,600,000  were  allotted  at  par  to  Commercial  Solvents 
Corporation,  the  underwriters  Eastman,  Dillon  and  Company, 

Ford,  Bacon  &.  Davis  Inc,,  the  respondent  company  and  Frank 
McMahon  who  had  taken  part  in  promotion  of  the  company. 

Of  these  shares,  the  respondent  company  purchased  749,998, 

The  underwriters,  following  the  filing  of  the 
prospectus,  offered  to  the  public  $8,500,000  of  debentures 
and  850,000  shares  of  common  stock  of  the  chemical  company, 
and  the  company  agreed  to  sell  to  a  Canadian  bank  bonds  of  a 
par  value  of  $12,000,000  secured  by  a  first  mortgage  on  the 
undertaking.  With  the  funds  so  subscribed  by  the  respondent 
company  and  others  and  the  moneys  raised  in  this  manner,  the 
chemical  plant  was  established  at  Medicine  Hat.  It  is  apparent 
that,  at  the  time  of  the  public  issue  in  August  1955,  the 
prospects  of  the  company  were  favourably  regarded  as  the 
common  shares  were  selling  at  an  amount  in  excess  of  $1,50 
and,  at  the  time  of  the  trial,  were  quoted  on  the  market  at 
a  higher  figure. 

According  to  Brook,  in  order  to  Justify  the 
building  of  a  gas  pipe-line  to  convey  the  gas  to  the  chemical 
company's  plant,  it  was  necessary  to  procure  some  other  out¬ 
let  for  part  of  the  available  supply  in  the  Etzikom  field. 

There  were  other  available  gas-fields  closer  to  Medicine  Hat 
than  the  Etzikom  field,  and  those  promoting  the  Northwest 
Chemical  company  were  approached  by  those  controlling  one 
of  these  fields  with  offers.  Brook,  both  in  the  interest  of 
his  own  company  and  of  the  plaintiff,  wished  to  obtain  a  firm 
contract  from  the  Northwest  company  and  was  able  to  do  so  at 
a  price  satisfactory  to  the  plaintiff  and  to  the  respondent 
company,  conditional  upon  the  construction  of  the  necessary 
pipe-line.  After  lengthy  negotiations,  he  was  successful  in 
negotiating  a  contract  for  the  sale  of  part  of  the  gas  from 
the  Etzikom.  field  to  the  City  of  Medicine  Hat.  With  two 
contracts  calling  for  the  delivery  of  gas  over  a  long  period 
of  years  thus  secured,  the  respondent  company  caused  to  be 
incorporated  South  Alberta  Pipe  Lines  Ltd.  under  The  Com¬ 
panies  Act  of  Alberta,  the  shares  of  this  company  being 
subscribed  equally  by  the  plaintiff  and  the  respondent  com¬ 
pany  and,  following  this,  the  respondent  company,  with  the 
approval  and  consent  of  the  plaintiff,  entered  into  an  agree¬ 
ment  wit  i  the  South  Alberta  company  defining  the  terms  upon 
whic  i  would  transport  natural  gas  from  the  Etzikom  field 

nises  of  the  chemical  company  at  Medicine  Hat  and 
It  is  the  only  possible  inference  to  be  drawn 
from  the  evidence  that  it  was  due  to  the  efforts  of  Brook 
and  the  fact  that  he  was  one  of  the  promoters  and  his  company 
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a  large  shareholder  of  the  chemical  company  that  these  con¬ 
tracts  for  the  sale  of  the  gas  were  obtained. 

It  is  the  case  for  the  appellant  that  in  selling 
or  endeavouring  to  sell  natural  gas  from  the  Etzikom  field 
the  respondent  company  stood  in  a  fiduciary  relationship  to 
the  appellant  and  that,  as  the  control  of  the  sale  of  the 
gas  enabled  the  respondent  company  to  obtain  its  share  in¬ 
terest  in  the  chemical  company,  that  interest  is  held  on  be¬ 
half  of  the  two  contracting  parties  and,  accordingly,  on 
payment  of  one-half  the  cost  of  the  purchase  of  the  common 
and  preferred  shares,  the  appellant  is  entitled  to  a  con¬ 
veyance  of  one-half  of  the  number  subscribed  for  and  allotted 
to  the  respondent  company.  As  the  statement  of  claim  puts  it, 

the  corporate  Defendant  has  gained  advantage  by  avail¬ 
ing  itself  of  its  character  and  position  as  operator 
and  that  the  advantage  gained  is  held  by  the  cor¬ 
porate  Defendant  in  part  at  least  for  the  benefit  of 
the  Plaintiff, 

While  the  provisions  of  the  agreement  are  moit 
explicit  in  defining  the  duties  of  the  operator,  they  are  not 
clear  as  to  what  they  were  in  regard  to  the  disposing  of  any 
oil  or  gas  discovered.  The  position  of  the  parties,  follow¬ 
ing  the  discovery  of  -natural  gas  in  quantities,  appears  to 
be  that  of  tenants  in  common  of  the  leases  obtained  from  the 
Province  and  of  the  minerals,  including  natural  gas  in  and 
under  the  lands  so  leased.  There  is  no  fiduciary  relation¬ 
ship  between  tenants  in  common  of  real  estate  as  such,  a 
question  which  must  be  taken  as  settled  by  the  Judgment  of 
the  House  of  Lords  in  Kennedy  v,  De  Traf  ford  et  al,  C 18  9  7  3 
A.C,  180,  If,  therefore,  a  fiduciary  relationship  existed 
between  these  parties,  it  resulted  either  from  the  terms  of 
the  agreement,  or  from  what  was  done  pursuant  to  its  terms. 

While  para,  11  provides  that  after  the  completion 
of  the  test  well  the  respondent  company  should  have  the 
right  thereafter  to  act  as  operator,  that  clause  by  its  con¬ 
cluding  sentence  refers  to  an  operating  program  for  the 
further  exploration  and  development  of  the  area  of  Joint 
operations.  Paragraph  15(b),  however,  declares  that  the 
operator  shall  have  full  charge  and  control  of,  inter  alia, 
all  leases  and  other  petroleum  and  natural  gas  rights  and 
para,  16  requires  the  operator  to  render  an  account  of  all 
gas  produced  and  saved.  Whatever  meaning  is  to  be  attri¬ 
buted  to  the  word  "’saved'",  this,  at  least,  indicates  that 
the  respondent  company  was  required  to  deal  with  the  oil 
or  gas  produced  for  the  joint  account,  and  the  reference  in 
schedo  B,  defining  the  accountancy  procedure,  to  the  operator 
as  the  person  designated  to  conduct,  the  development  and 
operat ion  of  the  leased  premises  appears  to  me  sufficient 
to  cast  upon  the  operator  the  duty  of  attempting  to  sell  or 
otherwise  turn  to  account  any  minerals  discovered. 

If  this  gave  a  right  to  sell  the  minerals,  that 
right  was  not  one  which  could  be  exercised  by  the  operator 
otherwise  than  with  the  consent. of  the  other  party  by 
reason  of  the  further  provisions  of  para,  15(b),  which  re¬ 
quired  it  to  confer  with  the  designated  representative  of 
the  other  party  regarding  "any  matters  of  capital  or; 
serious  consequence  affecting  the  rights  of  the  respective 
parties  therein",  as  to  which  agreement  of  both  parties  was 
required.  It  is  also  of  importance  to  note,*  as  declared  by 
para  20,  that  the  parties  in  terms  provided  that  the  re¬ 
lationship  existing  between  them  in  carrying  out  the  terms 
of  the  agreement  was  neither  partnership  nor  that  or  prin¬ 
cipal  and  agent.  Subparagraph  (a),  declaring  that  the 
operator  was  deemed  to  act  as  an  independent  contractor 
in  discharging  its  duties,  may  have  been  intended  to  refer 
to  the  duties  of  superintending  the  drilling  operations, 
purchasing  equipment  and  discharging  the  obligations  de¬ 
fined  in  such  detail  other  than  the  sale  of  any  minerals 
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discovered.  If  intended  to  extend  to  the  last-named  duty,  it 
would  appear  to  merely  accentuate  the  fact  that  the  parties 
did  not  intend  that  the  operator  was  to  act  qua  agent. 

As  the  evidence  shows,  Brook  understood  the  agree¬ 
ment  to  give  to  his  company  the  right  to  negotiate  for  the 
sale  of  the  gas  in  the  Etzikom  field.  Obediently  to  its  terras, 
he  advised  the  appellant  company  of  the  endeavours  made  and 
of  their  failure.  The  appellant  apparently  had  no  sugges¬ 
tions  to  make  as  to  marketing  the  gas  and  the  only  offer 
obtained  for  the  sale  of  the  rights  of  the  parties  in  the 
field  was  a  sum  of  $20,000,  which  was  apparently  regarded  as 
too  insignificant  to  require  consideration. 


I  think  there  can  be  no  doubt  upon  the  evidence 
that  the  promotion  of  the  chemical  company  by  Brook  was 
undertaken  in  the  hope  that  such  a  plant  would  provide  a 
possible  market  for  the  gas  field  in  which  his  company  held 
an  undivided  half  interest.  No  one  would  have  the  hardihood 
to  suggest  that  under  the  terms  of  the  agreement  there  was 
any  obligation  resting  upon  the  respondent  company  to  pro¬ 
vide  a  market  or  to  venture  its  own  money  in  an  enterprise 
which  might  become  a  purchaser  of  gas  from  the  field.  The 
existence  of  natural  gas  in  large  quantities  and  of  sulphur 
in  southern  Alberta  and  of  the  required  phosphate  rock  in  the 
adjoining  State  of  Idaho  obviously  made  possible,  in  the 
opinion  of  the  experts  consu1  ed  by  Brook  in  New  York,  the 
establishment  of  a  synthetic  t\  ilizer  plant  in  the  area. 

It  was,  apparently,  this  state  of  affairs  that  enabled  Brook, 
with  the  assistance  of  McMahon,  to  induce  the  engineering 
firm,  Commercial  Solvents  Ltd,,  and  the  underwriters  to 
join  with  them  in  forming  the  chemical  company.  That  company 
was  Incorporated  on  August  9,  1954,  but  the  location  of  the 

plant  at  Medicine  Hat  was  not  decided  upon  until  other  loca¬ 
tions  where  natural  gas  was  available  had  been  considered  by 
the  Commercial  Solvents  corporation.  Thus,  as  shown  by 
Brook's  evidence,  a  location  near  Okotoks,  Alberta,  was  con¬ 
sidered,  there  being  near  that  place  a  field  containing 
hydrogen-sulphide  gas  from  which  the  sulphur  required  could 
be  delivered  at  less  expense  than  at  a  location  such  as 
Medicine  Hat.  A  location  at  Lethbridge  was  also  considered, 
the  Solvents  company  spending  in  all  over  six  weeks  in  sur¬ 
veying  suitable  locations.  Some  ten  miles  distant  from  Medi¬ 
cine  Hat,  there  was  a  much  larger  gas  field  containing  gas 
suitable  for  the  chemical  company's  operations  which  could 
have  been  obtained  by  the  chemical  company  at  a  lesser  cost 
than  the  terms  ultimately  agreed  upon  for  gas  from  the 
Etzikom  field.  It  was,  in  my  opinion,  the  fact  that  the 
respondent  company  was  one  of  the  principal  promoters  of  the 
enterprise  and  was  willing  to  put  a  large  amount  of  its  own 
money  into  it,  and  the  fact  that  by  negotiating  a  contract 
for  the  sale  of  a  substantial  quantity  of  the  gas  in  the 
field  to  the  City  of  Medicine  Hat  it  was  possible  to  finance 
the  building  of  a  pipe- line,  that  made  it  possible  to 
negotiate  the  favourable  contract  with  the  chemical  company. 


In  the  lengthy  negotiations  which  resulted  in 
the  successful  launching  of  the  chemical  company's  under¬ 
taking,  the  appellant  company  took  no  part.  At  some  un¬ 
specified  time  an  official  of  the  appellant  company  asked 
Brook  if  they  could  obtain  some  of  the  chemical  company's 
stock  at  the  price  paid  or  to  be  paid  by  Brook,  McMahon  and 
the  other  promoters  and  was  told  that  there  was  none  avail¬ 
able.  Apparently  the  respondent  company  and  the  Commercial 
Solvents  corporation  had  agreed  long  prior  to  the  public 
offering  of  shares  in  August  1955  that  they  would  subscribe 
for  preferred  shares  in  the  amounts  above  mentioned.  The 

tiare  subscription  by  the  respondent  company  was  made 
1955,  at  which  time  it  paid  $333,000  in  cash  for 
the  preferred  shares  and  for  the  common  shares  1  c.  per 
share.  It  was  only  when  this  was  done  by  the  respondent 
company  that  the  Commercial  Solvents  corporation  purchased 
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and  paid  for  the  preferred  shares  which  It  had  agreed  to  take, 
The  agreement  for  the  sale  of  gas  to  the  chemical  company 
was  made  on  June  3,  1955,  and  to  the  City  of  Medicine  Hat  on 

August  10,  1955,  the  latter  being  subject  to  compliance  by 

the  City  with  the  requirements  of  The  City  Act,  R.S.A.  1955, 
c.  42,  both  sales  being  approved  by  the  appellant.  It  Is 
of  course,  clear  that  the  common  shares  issued  to  the  pro¬ 
moters  at  the  par  value  of  1  c,  were  saleable  for  very  much 
more  than  this  but,  as  I  see  the  matter,  that  is  an  irrele¬ 
vant  consideration  in  determining  the  issues  in  the  present 
case.  The  respondent  company,  McMahon,  the  engineering 
firm,  the  Solvents  corporation  and  the  underwriters  who  had 
formed  the  company,  clearly  had  control  of  it  and  the  de¬ 
cision  to  allot  the  common  shares  at  this  figure  was,  no 
doubt,  regularly  made.  If  anyone  may  complain  of  the  allot¬ 
ment  of  these  shares,  it  is  not  the  appellant, 

"While  the  agreement  expressly  provided  that  the 
operator  should  not  act  qua  agent,  which  I  think  should  be 
taken  to  apply  not  merely  to  what  was  done  regarding  the 
development  and  operation  of  the  property  but  in  the  sale  or 
attempted  sale  of  the  minerals  discovered,  and  while  any  such 
sale  could  be  made  only  on  terms  approved  by  the  other  party, 
this  does  not  mean  that  the  respondent  company  did  not  owe  to 
the  appellant  the  duty  to  act  in  good  faith  in  its  efforts 
to  sell.  Thus,  by  way  of  illustration,  had  the  respondent  com¬ 
pany,  having  in  mind  its  own  interest  or  prospective  interest 
in  the  chemical  company,  negotiated  a  sale  to  that  company  at 
what  was,  to  its  knowledge,  less  than  the  fair  value  of  the 
gas  or  less  than  could  have  been  obtained,  and  without  dis¬ 
closing  that  fact  induced  the  appellant  to  agree,  I  think  an 
action  for  the  resulting  damage  would  lie.  But  nothing  of 
that  kind  is  suggested.  On  the  contrary,  the  prices  agreed 
to  be  paid  by  the  ohemical  company  and  by  the  City  were 
higher  than  could  have  been  obtained  elsewhere  and  the  appel¬ 
lant,  fully  aware  as  to  the  facts,  approved  the  making  of 

the  con  t  rac  t  s , 

The  fact,  however,  that  such  a  duty  rested  upon 
the  respondent  in  its  efforts  to  find  a  purchaser  for  the 
gas  does  not  impose  any  liability,  in  my  opinion,  affecting 
the  shares  purchased  by  it  under  the  above-mentioned  circum¬ 
stances.  The  principle  upon  which  Keec  h  v,  3  andf ord,  (  1726), 

S e 1 , Cas . C h , 6 1 ,  25  E.R.  223  ,  and  Ex  pa  rt  e  J  ames ,  (  1803),  8 

Ves.  337,  32  E.R,  385,  were  doclded  has  no  application  to  a 

relationship  such  as  here  existed.  The  reason  for  the  rule 
applied  in  these  cases,  as  pointed  out  by  Lord  Redesdale  L.C, 
in  Griffin  v.  Griffin,  (1804),  1  Sch.  L  Let .  352,  is  public 

policy.  Keec h  v .  Sandford  was  an  infant’s  case  and  Ex  parte 
James  that  of  a  purchase  by  a  solicitor  to  the  commission  of 
a  bankrupt's  estate,  where  Lord  El-don,  after  stating  the 
principle  that  had  been  applied  in  the  earlier  case,  said 
in  part  ( p ,  345 ) : 

This  doctrine  as  to  purchases  by  trustees, 
assignees,  and  persons  having  a  confidential 
character,; stands  much  more  upon  general  principle 
than  upon  the  circumstances  of  any  individual  case. 

It  rests  upon,  this;  that  the  purchase  is  not  per¬ 
mitted  in  any  case,  however  honest  the  circumstances; 
the  general  interests  of  Justice  requiring  it  to  be 
destroyed  in  every  instance;  as  no  Court  is  equal 
to  the  examination  and  ascertainment  of  the  truth 
in  much  the  greater  number  of  cases. 

In  the  present  case,  however,  the  respondent  was 
the  owner  of  an  undivided  half  interest  as  to  which  it  was 
entitled  to  bargain  on  its  own  behalf,  except  to  the  extent 
that  that  right  was  limited  by  the  agreement.  Tho  authority 
given  to  it  by  the  appellant  in  respect  of  its  interest  was 
to  bargain  for  a  sale  but  not  to  make  the  sale  without  its 
approval  and  consent.  I  know  of  no  principle,  of  either  law 
or  equity,  which  in  these  circumstances  restricted  in  any 
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manner  the  liberty  of  the  respondent  to  take  part  in  the  pro¬ 
motion  of  a  company  and  to  acquire  shares  in  that  company,  in 
the  hope  that  it  might  become  a  possible  purchaser  of  the  gas 
or  which  could  conceivably  give  any  right  to  .the  appellant  to 
participate  in  the  purchase  or  to  recover  damages,  in  the  ab¬ 
sence  of  bad  faith  on  its  part  of  the  nature  above  suggested. 
It  is  impossible,  in  my  opinion,  to  suggest  that  any  reason  of 
public  policy  requires  the  application  of  the  rule  in  Keech 
v .  Sandf or d . 


The  principle  sought  to  be  invoked  on  behalf  of 
the  appellant  is  stated  in  Bowstead  on  Agency,  11th  ed.  1951, 
at  p.  05  in  these  terms; 

Every  agent  must  account  to  his  principal  for 
every  benefit,  and  pay  over  to  the  principal  every 
profit,  acquired  by  him  in  the  course  of,  or  by  means 

of,  the  agency. 

without  the  principal’s  knowledge  and  consent. 

It  is  this  rule  that  S'as  applied  to  the  directors 
of  a  company  in  Regal  (Hastings)  Ltd,  v.  Gulliver  et  a  1 .  , 

C1942]  1  All  E.R,  378.  There  Lord  Russell  said  in  part  (p.389) 

...  I  am  of  opinion  that  the  directors  standing 
in  a  fiduciary  ralations!.  '  p  to  Regal  in  regard  to  the 
exercise  of  their  powers  as  directors,  and  having  ob¬ 
tained  these  shares  by  reason  and  only  by  reason  of  the 
fact  that  they  were  directors  of  Regal  and  in  the  course 
of  the  execution  of  that  office,  are  accountable  for 
the  profits  which  they  have  made  out  of  then. 

The  authorities  as  to  the  liability  of  those  acting  in  various 
fiduciary  capacities  were  examined  at  length  in  the  judg¬ 
ments  delivered  in  that  case.  The  above  quotation,  however, 
summarizes  the  ground  upon  which  the  Judgment  proceeded. 

If,  contrary  to  my  opinion,  it  were  the  case 
that  the  duty  cast  upon  the  respondent  company  extended  be¬ 
yond  that  requiring  it  to  act  in  good  faith  towards  the 
appellant  in  the  negotiations  for  and  in  the  sale  of  the  gas 
and  was  that  of  an  agent  or  equivalent  to  that  of  d  director 
of  the  company,  I  am  nonetheless  of  the  opinion  that  tills 
action  was  properly  dismissed. 

At  the  trial,  Brook  swore  that  the  respondent 
company  did  not  get  the  shares  in  question  in  the  chemical 
company  by  reason  of  the  existence  of  the  Etzikom  field  or 
of  the  fact  that  it  was  the  operator  under  the  provisions 
of  the  agreement,  but  obtained  them  simply  %(lue  to  the  fact 
that  it  was  the  primary  promoter  of  the  chemical  project. 

The  learned  trial  judge  said  in  terms  that  he  accepted 
Brook’s  evidence.  There  is  no  evidence  to  the  contrary. 

In  the  Appellate  Division,  Johnson  J.A.,  with  whom  Ford 
J.A.,  now  C.J.A.  agreed,  came  to  the  same  conclusion. 

The  evidence,  in  my  opinion,  clearly  supports 
these  findings  of  fact  and  I  would  dismiss  this  appeal  with 

costs. 


The  Judgment  of  Rand  and  Cartwright  JJ.  was 

del i ve  red  by 


RAND  J.  (dissenting)  .  .  .  The  test  well  was 

completed  at  least  before  July  1953,  the  exact  date  of 
does  not  appear;  gas  in  commercial  quantities  was 
and  New  British  elected  to  take  over  as  operator. 

The  scope  of  management  included  marketing  the 
product.  Some  question  of  this  was  made  and  Mr,  MacKimrale 
pointed  out  the  absence  of  any  express  provision  for  it. 
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But  the  matter  is  put  beyond  controversy  by  the  supplemen¬ 
tary  agreement  of  July  15,  19531,  which,  in  several  references 

to  "marketing"  by  the  operator,  necessarily  assumes  it; 
and  that  it  is  presupposed  in  the  main  agreement  is  to  me 
beyond  doubt. 

That  in  fact  was  the  view  on  which  the  operator, 

New  British,  acted.  The  respondent  Brook,  president  and 
director,  the  leading  spirit  in  the  development,  agreed  that 
disposal  rested  solely  with  New  British.  As  he  put  it: 

As  operator,  naturally  our  Job  both  on  our 
own  account  and  the  account  of  Mid  Continent,  was  to 
find  a  market  for  this  gas,  first,  an  obvious  poten¬ 
tial  market.  There  were  no  actual  markets. ..We  felt 
it  was  our  duty  to  obtain  a  market  for  the  gas  pro¬ 
duction,  the  gas  capable  of  production. 

At  the  trial  Primrose  J.  rejected  the  contention 
that  the  operator  bore  in  any  degree  a  fiduciary  relation 
to  Mldcon  and  dismissed  the  action.  In  the  Appellate  Divi¬ 
sion  the  Court  found  that  relation  present.  With  this  find¬ 
ing  I  agree;  the  operator,  so  developing,  exploiting  and 
marketing  a  Jointly-owned  product  for  a  Joint  benefit,  has 
reposed  in  him  that  reliance  and  confidence  which  consti¬ 
tute  a  trust  relation.  But  notwithstanding  that  finding, 
the  Court  held  the  transaction  attacked  to  be  beyond  the 
range  of  the  trust  and  dismissed  the  appeal.  It  is  that 
conclusion  that  gives  rise  to  this  appeal. 

"When  the  test  well  was  completed  and  the  reserves 
of  gas  were  indicated,  marketing  became  the  immediate  exi¬ 
gency....  On  February  4,  1054,  the  directors  of  the  operator 

had  passed  a  resolution  which,  after  reciting: 

"Whereas  it  appears  that  in  the  interest  of 
the  Company  an  ammonium  nitrate  plant  bo  established 
in  or  near  the  Etzikom  gas  field  in  which  this  Com¬ 
pany  has  substantial  interest  and  which  would  afford 
a  market  for  large  quantities  of  this  Company's  gas 
produced  from  such  field;  and 

'Whereas  it  further  appears  that  the  operation 
of  such  a  plant  should  be  profitable  and  that  it  is 
desirable  that  the  Company  should  be  placed  in  a 
position  to  reoaive  a  share  of  the  profits  of  the 
plant  and  also  participate  in  its  management  and 
con t  ro 1 ; 

declared  that : 

%  f 

the  President  be,  and  he  is  hereby  authorized, 
instructed  and  empowered  to  negotiate  and,  if 
possible,  to  conclude  such  agreements  or  arrange¬ 
ments  with  Commercial  Solvents  Corporation,  and 
Ford,  Bacon,  Davis  Inc. ,  both  of  New  York,  as  he 
may  approve  for  the  participation  of  this  Com¬ 
pany  with  them  in  the  erection,  equipment  and 
operation  of  such  plant  in  or  near  the  Etzikom 
field  jnd  either  as  a  direct  participant  therein 
or  as  a  shareholder  of  a  company  formed  for  such 
purposes.  , 

It  does  not  appear  whether  in  the-  negotiations 
the  Joint  ownership  and  relations  between  Midcon  and  New 
British  were  disclosed  to  tha  other  partios  although  by 
August  1055  the  intorest  of  Mldcon  had  become  known 
apparently  for  the  purposes  of  reference  to  the  oontraot 
with  Northwest  Chemicals  in  the  prospectus  of  the  latter. 

New  British  had  negotiated  as  owner  or  in  absolute  con¬ 
trol  of  tha  entire  gas  resources,  but  it  could  do  so  for 
the  Joint  interests  only  as  operator. 
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That  the  entrance  of  Brook  upon  the  search  for  a 
market  and  his  participation  in  working  out  the  scheme  were 
under  the  authority  given  by  the  resolution  of  February  4  is 
indisputable;  and  that  that  authority  was  to  act  as  operator— 
whether  exclusively  so  or  as  both  operator  and  owner  is  for 
the  moment  immaterial — Is,  in  my  opinion  equally  so.  The  dis¬ 
posal  of  the  gas  was  the  instigation  of  the  market  quest;  the 
operator  would  have  violated  its  fundamental  duty  if  it  had 
not  taken  every  reasonable  step  to  complete  the  exploitation 
of  what  was  discovered  at  the  sole  cost  of  Midcon.  It  could 
at  any  time  have  given  up  its  role  as  operator  and  cast  that 
responsibility  on  Midcon;  in  that  event,  the  latter  could  not 
bind  the  exclusive  interest  of  New  British,  and  one  can  Imagine 
the  attitude  of  Brook  had  Midcon  been  the  author  of  the  scheme. 

It  is  argued  that  location  of  the  plant  at  Okotoks 
and  at  Lethbridge  was  seriously  considered  by  the  New  York 
groups.  Against  this  it  was  the  duty  of  New  British  as  operator 
to  exert  all  its  influence,  which  Brook,  as  its  representative, 
did,  and  successfully;  but  even  if  the  ultimate  decision  of 
those  groups  had  divorced  the  scheme  from  the  Etzikom  gas 
field,  the  interest  of  Midcon  in  any  stock  of  the  new  company 
taken  by  New  British  is  not  to  be  assumed  to  have  been  obli¬ 
terated  by  that  circumstance. 

In  the  agreement  vith  Northwest  Chemicals,  New 
British  "dedicated",  so  far  e:  required,  61  billion  cubic  feet 
of  the  estimate  of  143  billion  for  the  entire  field  to  the  ful¬ 
filment  of  its  obligations.  By  that  act  it  placed  the  proper* 
of  Midcon  under  the  bond  of  the  contract,  a  contract  which  was 
an  Integral  feature  of  the  scheme.  New  British  was  dealt  with 
as  primarily  concerned  with  furnishing  gas;  and  in  that  capacity 
it  became  both  a  seller  and  an  associate  in  the  new  enterprise. 
The  acceptance  of  a  share  of  the  risks  involved  was  bound  up  as 
an  entirety  with  its  agreement  to  supply  that  essential  raw 
material.  There  is  neither  a  syllable  of  evidence  nor  a  tittle 
of  inference  that  New  British  assumed  or  was  looked  upon  by 
the  other  negotiators  in  two  distinct  aspects,  as  an  indepen¬ 
dent  promoter  of  Northwest  Chemicals  and  as  owner  of  the  gas 
field;  there  was  one  role  and  one  capacity. 

In  the  development  of  the  idea  of  an  industry, 
participating  in  its  organization  undoubtedly  suggested  itself, 
but  that  is  a  far  cry  from  its  being  the  initial  and  basic 
purpose.  The  risk  of  an  expensive  drilling  that  might  have 
produced  nothing  assumed  by  Midcon,  on  which  New  British  re¬ 
ceived  a  fuprvision  fee  of  $1,000,  made  it  possible  for  Brock 
to  go  seeking  a  means  of  profit  from  the  sale  of  gas;  and  the 
emergence  of  a  possible  benefit  arising  from  thoep  means  be¬ 
came  an  incidental  accretion  to,  a  mere  graft  on,  what,  to  the 
operator,  was  the  central  object.  'Without  --the  interest  in  the 
gas,  fertilizer  production  would  have  remained  to  him  an  un¬ 
known  process  and  an  unguessed-at  Industrial  opportunity.  It 
was  the  control  of  this  vital  ingredient  that  gave  him  a 
negotiating  standing,  and  admitted  him  to  the  group  of  investi¬ 
gators;  it  was  in  that  capacity  that  he  was  paid  for  his  work 
and  expense  in  promoting  the  scheme,  that  he  became  one  of 
those  furnishing  the  investment  capital  and  accepting  the  risks 
Involved,  and  that  he  entered  upon  the  contracts  that  bound  the 
gas  reserves  to  the  new  organization  and  to  Medicide  Hat.  In 
the  face  of  all  these  matters  of  fact,  the  view  that  the  pro¬ 
motion  of  the  new  enterprise  was  as  a  severed  and  disparate 
interest  of  New  British,  as  if  marketing  the  gas  was  an  in¬ 
cidental  feature,  as  if  the  Etzikom  field  Indeed  had'not 
existed  at  all,  becomes  untenable. 

To  this  it  is  answered  that  New  British  received 
3  not  because  of  its  interest  in  the  gas  field  but 
it  was  one  of  the  promoters  of  the  scheme,  and  with 
this  i  can  readily  agree;  but  to  base  the  implied  conclusion  on 
that  fact  by  itself  misses  entirely  the  contention  made.  The 
question  to  bo  answered  is  this:  In  what  capacity  did  New 
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British  participate  in  the  promotion?  And  the  answer  is, 
in  its  capacity  as  operator.  That  special  capacity  was  a 
matter  of  indifference  to  the  associates  and  was  unknown  to 
them;  its  significance  was  solely  to  Midcon. 

Whatever  the  private  thoughts  of  Brook,  the  matters 
mentioned  make  them  irrelevant.  The  fiduciary  relation  is 
that  of  a  trust  in  one  who  _s  to  act  in  relation  to  the  bene¬ 
ficial  interest  of  another.  It  creates  a  standard  of  loyalty 
that  calls  for  a  refined  sensibility  to  duty,  the  exclusion 
of  all  personal  advantage  and  the  total  avoidance  of  any 
personal  involvement  in  the  interests  being  served  or  pro¬ 
tected,  a  sense  of  obligation  not  always  appreciated  by  those 
who  enter  upon  it.  That  that  duty  towards  Midcon  by  the 
operator  was  not  adequately  sensed — if  sensed  at  all  —  seems 
to  be  clear;  in  his  own  words,  what  Brook  was  doing  was  "none 
of  their  business";  and  he  seems  to  have  been  somewhat  as¬ 
tonished  when  advised  that  the  gas  agreement  with  Northwest 
Chemicals  required  the  confirmation  of  Midcon. 

In  addition  to  embarking  upon  the  promotion  with 
the  prestige  and  influence  of  the  apparent  ownership  of  the 
gas  field,  implicating  that  property  in  the  risks  of  a  new 
industry,  and  by  that  means  playing  its  role  in  the  scheme, 

New  British,  in  entering  into  the  gas  contract,  as  part  of 
the  scheme,  produced  a  situation  in  which  its  duty  as  opera¬ 
tor  and  its  interest  as  a  large  shareholder  in  and  having 
common  directors  with  Northwest  Chemicals,  came  into  con¬ 
flict.  The  conflict  was  not  limited  to  the  mere  price  of  the 
gas;  in  the  business  itself  of  Northwest  Chemicals  the  Joint 
owners  had  an  Interest;  the  exploitation  of  Etzikom,  in¬ 
cluding  the  operation  of  the  pipe-line,  was,  to  a  substantial 
degree,  put  in  dependence  on  the  success  as  well  as  the  con¬ 
tinued  harmonious  attitude  of  the  new  company.  Decisions  on 
policy  of  the  latter  might  have  consequences  seriously  pre¬ 
judicial  to  the  interests  of  New  British  as  operator  as  con¬ 
trasted  with  those  as  shareholder,  in  eventualities  which  it 
is  not  necessary  to  detail. 

In  that  aspect  and  as  between  Midcon  and  New 
British  the  contract  was  of  voidable  character;  but  in  the 
circumstances,  including  the  time  already  elapsed,  the 
difficulties  associated  with  marketing  on  the  scale  called 
for,  and  the  material  reduction  in  potential  means  of  con¬ 
sumption  brought  about  by  the  promotion  of  the  new  company, 
there  was  the  strongest  business  coercion  on  Midcon  to 
ratify.  That  ratiiication — accepted  by  the  operator  as 
reserving  all  rights  of  Midcon  arising  out  of  the  scheme — 
made  the  conflict  permanent.  This,  added  to  the  employment 
in  the  negotiations  and  the  scheme  of  the  power  of  the  Joint 
property,  accumulated  conditions  wfylch  contaminated  the  in¬ 
tegrity  of  action  required  of  a  fiduciary. 

It  is  said  that  Midcon  stood  by  and  awaited  the 
issue  of  the  risks  involved  and  that  only  when  success  seemed 
assured  was  the  claim  raised;  but  this  is  to  misconceive  the 
facts.  The  real  risk  lay  and  lies  not  in  the  conclusion  of 
the  scheme  but  in  the  successful  operation  of  the  fertilizer 
plant.  From  the  standpoint  of  the  operator,  the  scheme  could 
have  been  promoted  apart  from  any  stock  acquisition  by  New 
British  aifd  in  that  case  its  confidential  responsibility 
would  have  been  respected.  If  that  participation  was  re¬ 
quired  by  the  other  interests,  the  significance  of  the 
operator's  property  to  the  industrial  risks  is  demonstrated; 
if  it  was  not,  what  remained  was  simply  the  preference  by 
New  British  of  its  own  Interest  to  that  of  its  joint  duty. 

"When  in  October  1055  the  demand  was  made,  the  scheme  existed 
only  in  contractual  arrangement;  the  construction  of  the 
plant  was  in  its  first  stage  and  it  was  completed  only  in 
October  1956,  three  months  after  the  trial.  Its  success  or 
failure  even  then  was  as  problematical  as  when  agreement  upon 
the  scheme  had  crystallised. 
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The  law  of  such  a  situation  has  been  laid  down 
consistently  for  several  centuries  in  the  Courts  of  England, 
of  this  country,  and  of  the  United  States,  and  it  will  be 
sufficient  here  to  refer  briefly  to  some  of  the  more  striking 
applications  of  the  principle  embodied.  The  imperative  charac¬ 
ter  of  the  obligation  is  exemplified  in  Keech  v.  S  and  f  o  rd 
(1726),  Sel.  Cas.  Ch.  61,  25  E.R.  223.  There  a  lease  was  held 
by  a  trustee;  shortly  before  its  term  would  expire  the  trustee 
dndeavou red  to  obtain  a  renewal  for  the  benefit  of  the  cestui, 
which  was  refused;  the  trustee  thereupon  took  a  renewal  in  his 
personal  right.  Lord  Chancellor  King  held  the  new  lease  to  be 
bound  by  a  constructive  trust.  At  p.  223  of  25  E.R.,  he  says: 

I  must  consider  this  as  a  trust  for  the  Infant; 
but  I  very  well  see,  if  a  trustee,  on  the  refusal  to 
renew,  might  have  a  lease  to  himself,  few  trust  estates 
would  be  renewed  to  cestui  que  use;  though  I  do  not 
say  there  is  a  fraud  in  this  case,  yet  he  should  rather 
have  let  it  run  out,  than  to  have  had  the  lease  to  him¬ 
self.  This  may  seem  hard,  that  the  trustee  is  the  only 
person  of  all  mankind  who  might  not  have  the  lease:  but 
it  is  very  proper  that  rule  should  be  strictly  pursued, 
and  not  in  the  least  relaxed;  for  it  is  very  obvious 
what  would  be  the  consequence  of  letting  trustees  have 
the  lease,  on  refusal  to  renew  to  cestui  que  use. 

In  the  notes  to  this  case  in  White  and  Tudor's 
Leading  Cases  in  Equity,  7th  <  .  '897,  vol.  II,  at  p.  695,  the 

scope  of  the  rule  so  laid  down  is  stated  in  these  terms: 

"Whenever  a  person  clothed  with  a  fiduciary  or 
quasi  fiduciary  character  or  position  gains  some  per¬ 
sonal  advantage  by  availing  himself  of  such  character 
or  position,  a  constructive  trust  is  raised  by  Courts 
of  Equity,  such  person  becomes  a  constructive  trustee, 
and  the  advantage  gained  must  be  held  by  him  for  the 
benefit  of  his  cestui  que  trust. 

In  Regal  (Hastings),  Ltd,  v.  Gulliver  et  al .  , 
Cl942]  1  All  E.R.  378,  the  directors  of  a  parent  company, 

which  was  endeavouring  through  a  new  company  to  acquire,  by 
lease,  two  theatres,  being  required  by  the  landlord  to  guaran¬ 
tee  the  covenintsf oihthe  lease  unless  the  paid-up  capital  of 
the  new  company  amounted  to  £5,000 — which  the  parent  company 
was  unable  itself  to  effect  beyond  £2,000  —  agreed  among  them¬ 
selves  to  take  £3,000  of  the  stock  individually.  Ultimately 
the  shares  were  sold  at  a  profit  which  the  parent  company 
brought  action  against  the  directors  to  recover.  The  House 
of  Lords,  reversing  the  Court  of  Appeal,  held  the  action  well 
founded.  Viscount  Sankey,  at  p.  381,  cited  the  language  of 
Lord  Eldon  in  Ex  parte  J ames  (  1803),  8  Ves.”*.337  at  345  ,  32 

E.R.  385  at  388  : 

The  doctrine  as  to  purchases  by  trustees, 
assignees,  and  persons  having  a  confidential  character, 
stands  much  more  upon  general  principle  than  upon  the 
circumstances  of  any  individual  case.  It  rests  upon 
this,  that  the  purchase  is  not  permitted  in  any  case, 
however  honest  the  circumstances;  the  general  interests 
of  Justice  requiring  it  to  be  destroyed  in  every  in¬ 
stance;  as  no  Court  is  equal  to  the  examination  and 
ascertainment  of  the  truth  in  much  the  greater  number 
of  cases . 

He  reproduced  also  the  headnote  to  Haml  1  ton  v.  Wright  et  al. 

(  1842),  9  Cl.  &.  Fin.  Ill,  8  E.R.  110: 

A  Trustee  is  bound  not  to  do  anything  whioh 
'ace  him  in  a  position  inconsistent  with  the  in- 
:  .s  of  the  trust,  or  which  can  have  a  tendency 
to  interfere  with  his  duty  in  discharging  it.  Neither 
the  trustee  nor  his  representative  can  be  allowed  to  re¬ 
tain  an  advantage  acquired  in  violation  of  this  rule. 
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In  the  Court  of  Appeal  Lord  Greene  M.R.,  in  up¬ 
holding  the  directors,  had  based  the  question  upon  the  good 
faith  of  the  directors: 

That  being  so,  the  only  way  in  which  these  directors 
benefit  for  their  company  was  by  putting  up  the  money 
themselves.  Once  that  decision  is  held  to  be  a  bona 
fide  one,  and  fraud  drops  out  of  the  case,  it  seems  to 
me  there  is  only  one  conclusion,  namely,  that  the  appeal 
must  be  dismissed  with  costs. 

On  this  Lord  Russell  makes  the  following  observation,  at  p. 
386  : 

My  Lords,  with  all  respect  I  think  there  is  a  mis¬ 
apprehension  here.  The  rule  of  equity  which  insists 
on  those,  who  by  the  use  of  a  fiduciary  position  make 
a  profit,  being  liable  to  account  for  that  profit,  in 
no  case  depends  on  fraud  or  absence  of  bona  fides;  or 
upon  such  questions  or  considerations  as  whether  the 
profit  would  or  should  otherwise  have  gone  to  the 
plaintiff,  or  whether  the  profiteer  was  under  a  duty 
to  obtain  the  source  of  the  profit  for  the  plaintiff, 
or  whether  he  took  a  risk  or  acted  as  he  did  for  the 
benefit  of  the  plaintiff,  or  whether  the  plaintiff  has 
in  fact  been  damaged  or  benefited  by  his  action. 

The  liability  arises  from  the  mere  fact  of  a  profit 
having,  in  the  stated  circumstances,  been  made.  The 
profiteer,  however  honest  and  well-intentioned,  can¬ 
not  escape  the  risk  of  being  called  upon  to  account. 

Lord  'Wright  recites  the  words  of  James  L.J.  in 
Parke  r  v.  McKenna  (1874),  L.R.  10  Ch.  96  at  124,  as  did  also 
Lord  Russell; 

£The]  rule  is  an  inflexible  rule,  and  must  be  applied 
inexorably  by  this  Court,  which  is  not  entitled,  in  my 
judgment,  to  receive  evidence,  or  suggestion,  or  argu¬ 
ment  as  to  whether  the  principal  did  or  did  not  suffer 
any  injury  in  fact  by  reason  of  the  dealing  of  the 
agent;  for  the  safety  of  mankind  requires  that  no 
agent  shall  be  able  to  put  his  principal  to  the 
danger  of  such  an  inquiry  as  that. 

(The  Italics  are  Lord  Wright's.) 

I n  Z  wi c  k  e  r  v .  Stanbury  et  al £1953]  2  S.C.R. 

438,  £1954]  1  D.L.R.  257,  the  principle  so  formulated  was 

applied  where  directors  claimed  shares  in  their  company 
surrendered  to  them  in  their  personal  capacity  in  the  course 
of  negotiations  entered  upon  by  thgm  as  directors  with  a 
view  to  refinancing.  A  purchaser  of  a  second  mortgage  for 
one-half  of  its  face  value  made  in  the  same  circumstances 
was  declared  to  be  limited  to  the  sum  paid  for  it. 

I n  Reading  v „  Attorney-General ,  £  1 9  5  1  ]  A.C.  507, 
£l95l]  1  All  E.R.  617,  a  member  of  His  Majesty’s  forces  was 

paid  a  large  sum  of  money  for  accompanying,  while  dressed 
in  uniform,  loaded  lorries  carrying  whisky  in  and  about 
Cairo  and  in  that  manner  representing  himself  to  be  in  the 
course  of'  his  military  duties  in  order  to  avoid  police 
inspection  of  the  lorries.  The  money  was  seized  on  behalf 
of  His  Majesty  and  the  proceeding  was  brought  by  Reading  to 
recover  it.  It  was  held  by  the  House  of  Lords  that  having 
obtained  this  money  through  the  influence  and  under  the 
cloak  of  his  military  service  he  must  hold  it  for  his  prin¬ 
cipal.  The  right  to  recover  the  money  and  the  right  to  keep 
it  were  distinguished  by  Lord  Normand,  but  the  remaining 
Judgments  go  upon  the  equitable  principle  mentioned.  In 
Lord  Porter’s  words,  at  p„  514: 

...any  official  position,  whether  marked  by  a  uniform 
or  not,  which  enables  the  holder  to  earn  money  by  its 
u 
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use  gives  his  master  a  right  to  receive  the  money  so 
earned  even  though  it  was  earned  by  a  criminal  act, 

A  further  exemplification  is  to  be  found  in 
Aberdeen  Town  Council  v .  Aberdeen  University  et  al .  ,  (1877) 

2  App.Cas,  544,  where  the  town  council  as  proprietor  of  lands 
for  the  benefit  of  the  university  was  enabled  as  ostensible 
owner  to  acquire  certain  f ishing- rights  in  relation  to  them, 
which  were  held  to  belong  beneficially  to  the  university, 

I n  Charles  Baker  Limited  v ,  Baker  and  Baker , 

[1954]  O.R.  418,  [1954]  3  D.L.R.  432,  an  agent  for  leasing 
billboard  sites,  the  practice  followed  by  the  company,  who 
bought  in  his  own  right  land  which  the  owner  had  refused  to 
lease,  was  held  to  be  a  constructive  trustee  for  his  principal. 

In  the  United  States  the  rule  has  been  given  a 
similarly  strict  application  in  a  greqt  variety  of  situations. 
In  Melnhard  v.  Salmon  et  al. ,  (1928),  249  N.Y,  458,  a  shop  and 

office  building  on  land  held  under  a  20-year  lease,  was  ex¬ 
ploited  as  a  joint  venture  by  two  persons,  but  managed  ex¬ 
clusively  by  one  of  them  to  whom  the  lease  had  been  granted. 
Three  months  before  the  term  was  to  end,  the  landlord  decided 
to  combine  the  land  with  others  adjacent  on  both  sides  and  to 
place  the  whole  under  one  least ,  The  managing  tenant,  without 
notice  to  his  associate,  took  lease  for  a  term  of  20  years  re 

newable  for  80  years.  After  seven  years  the  existing  building 
was  to  be  demolished  and  a  new  structure  erected  at  a  cost  of 
$3,000,000,  with  an  average  increase  in  annual  rent  of  over 
$300,000,  The  new  lease  obtained  through  the  de  facto  business 
access  between  the  landlord  and  the  tenant  arising  from  ths  os¬ 
tensible  ownership  of  the  lease  was  held  to  be  subject  to  the 
Joint  interest  at  the  election  of  the  associate.  The  quantity 
of  interest  was  determined  by  imposing  a  trust  on  shares  in  a 
new  company  to  which  the  new  lease  was  assigned,  and  by  giv¬ 
ing  a  majority  of  the  shares  to  the  managing  tenant  for  the 
purpose  of  ensuring  the  continuance  of  the  original  arrange¬ 
ment  that  he  should  have  the  direction  of  the  undertaking.  In 
the  course  of  his  reasons,  Cardozo  Ch,J.,  speaking  for  the 
majority,  uses  language  pertinent  to  the  issue  here.  At  p,402t 

The  two  were  coadventurers,  subject  to  fiduciary  duties 
akin  to  those  of  partners  (King  v,  Barnes ,  109  N,Y.  267), 

As  to  this  we  are  all  agreed.  The  heavier  weight  of  duty 
rested,  however,  upon  Salmon.  He  was  a  coadventurer  with 
Meinhard,  but  he  was  manager  as  well. 

At  p,  464:  The  pre-emptive  privilege,  or  better,  the  p  r  e - 
emptlve  opportunity,  that  was  thus  an  incident  of  the 
enterprise,  Salmon  appropriated  to  himself  in  secrecy 
and  silence. 

The  "pre-emptive  opportunity"  in  the  case  befbre  us  is  that 
advantage  of  New  British  attaching  to  its  role  as  operator. 

At  p,  466;  The  very  fact  that  Salmon  was  in  control  with 
exclusive  powers  of  direction  charged  him  the  more  ob¬ 
viously  with  the  duty  of  disclosure,  since  only  through 
disclosure  could  opportunity  be  equalized, 

Featherstonhaugh  v,  Fenwick  (1810),  17  Ves.  298,  34  E.R,  115, 

is  to  the  same  effeo-t.  As  Professor  Austin  Wafteman  Scott,  in 
his  work  on  Trusts,  2nd  ed.  1956,  s.  504  (vol.  4,  p,  3238), 
puts  It:  The  principle,  howdi'or,  goes  further  than  this  and 

applies  even  where  the  interest  purchased  by  the  fiduciary 

f  is  not  an  interest  in  property  of  the  beneficiary 
1  him,  or  property  which  he  has  undertaken  to  pur¬ 
chase  for  the  beneficiary,  provided  that  the  property  which 
he  purchases  for  himself  is  sufficiently  connected  with  the 
scope  of  his  duties  as  fiduciary  so  that  it  is  improper  for 
him  to  purchase  it  for  himself. 
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The  purchase  of  such  an  influential  interest  in 
the  business  to  which  the  Joint  interest  had  been  so  largely 
committed,  brings  the  present  case  within  the  range  of  that 
impropriety.  Its  complementary  affinity  ..to  the  Joint  in¬ 
terest  is  obvious;  and  the  choice  to  be  made  by  the  operator 
was  between  self  and  fiduciary.  New  British  was  under  no 
obligation  to  purchase  and  assume  the  risks  of  investment 
in  such  an  enterprise,  but  having  done  so  its  capacity  in  so 
doing,  in  the  absence  of  consent  by  Midcon,  was  predeter¬ 
mined,  To  permit  the  operator  to  become,  for  example,  by 
such  means,  the  sole  purchaser  of  the  gas  for  its  private 
benefit  would  destroy  the  essence  of  its  duty:  and  the 
partial  interest  taken  can  be  given  no  higher  standing. 

The  loyalty  of  a  fiduciary  declared  by  these 
authorities  means  that  he  must  divest  himself  of  all  thought 
of  personal  interest  or  advantage  that,  impinges  adversely  on 
the  interest  of  the  beneficiary  or  that  results  from  the  use, 
in  any  manner  or  degree  by  the  fiduciary,  of  the  property, 
interest  or  influence  of  the  beneficiary.  Equity,  in  apply¬ 
ing  the  rule  as  one  of  fundamental  public  policy,  does  so 
ruthlessly  to  prevent  its  corrosion  by  particular  exceptions; 
by  an  absolute  interdiction  it  puts  temptation  beyond  reach 
of  the  fiduciary  by  appropriating  its  fruits. 

The  interest  of  the  Joint  ownership  on  the  acre¬ 
age  basis  being  approximately  72  per  cent,  of  the  total  re¬ 
serve,  in  the  equitable  adjustment  of  the  interests  of  the 
parties  that  fact  must  be  taken  into  account.  To  restore 
the  balance  of  interest,  72  per  cent,  of  the  stock  should  be 
divided  equally  between  them,  giving  to  Midcon  36  p^r  cent, 
of  the  shares  now  held  by  New  British. 

I  would,  therefore,  allow  the  appeal,  set  aside  the 
Judgment  at  trial  and  declare  that  36  per  cent,  of  the  pre¬ 
ference  and  common  shares  of  Northwest  held  by  New  British 
are  under  a  constructive  trust,  for  Midcon,  and  that  upon  pay¬ 
ment  to  Now  British  of  the  price  at  which  they  were  originally 
obtained  a  transfer  to  Midcon  be  made  accordingly.  The 
latter  will  have  its  costs  throughout. 

Appeal  dismissed  with  costa,  Rand  and  Cartwright 

dissenting . 


HOVENDEN  L  SONS  v,  MILLHOFF.  Court  of  Appeal.  1900, 

83  T. R.  41 . 

This  was  an  application  for  judgment  or  a  new 
trial  in  an  action  which  had  been  stried  before  Grantham  J, 
with  a  Jury,  The  plaintiffs  carried  on  business  as  whole¬ 
sale  perfumers  and  hairdressers*  sundrymen.  The  defendant 
was  prior  to  the  year  1886  and  thenceforward,  until  the 
31st  May  1898,  a  member  of  the  firm  of  Drapkin  and  Hillhoff, 
who  carried  on  business  as  wholesale  tobacconists.  On  the 
31st  May  1898  that  firm  was  dissolved,  and  from  that  date 
the  defendant  carried  on  business  alone  under  the  name  of 
Drapkin  and  Millhoff. 

For  the  purpose  of  purchasing  cigars  and  cigarettes 
the  plaintiffs  employed  certain  persons  as  buyers,  upon 
whose  Judgment  they  relied  and  to  whom  they  paid  salaries 
and  bonuses  in  proportion  to  profits.  It  was  the  duty  of 
these  buyers  to  order  and  get  for  the  plaintiffs  the  neces¬ 
sary  supply  of  cigars  and  cigarettes  for  use  in  their 
business  on  the  best  trade  terms.  The  defendants  from  Jan, 
1886  till  the  14th  Aug.  1899,  the  date  of  the  writ  of  this 
action,  had  supplied  the  plaintiffs  with  large  quantities 
of  cigars  and  cigarettes  for  which  the  plaintiffs  had  paid 
upwards  of  £28,000. 
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In  July  1899  the  plaintiffs  discovered  th»t  r®gu-  V, 
Tarly  at  Christmas  and  Midsummer  during  the  whole  period  of 
their  connection  with  the  defendant,  he  or  the  firm  of  which 
he  was  a  member  had  made  gifts  of  money  in  the  nature  of 
bribes  to  the  plaintiffs'  buyers  which  were  calculated  as 
amounting  in  all  to  some  £710,  or  about  2—1/2  per  cent,  on 
the  invoice  price  of  the  goods  sold  and  delivered  to  the  plain¬ 
tiffs. 

The  plaintiffs  on  discovering  this,  commenced  the 
present  action  against  the  defendant  alleging  a  conspiracy  be¬ 
tween  him  and  the  buyers  to  charge  the  plaintiffs  with  prices 
pretended  to  be  due  and  owing  by  the  plaintiffs  to  the  defen¬ 
dant’s  firm,  and  further  alleging  that  the  defendant  had  given 
money  bribes  to  the  plaintiffs*  buyers  for  the  purpose  of 
furthering  the  frauds  and  concealing  the  perpetration  thereof 
whereby  the  plaintiffs  had  been  induced  to  pay  the  sums  of  money. 

The  claimed  (1)  an  account  of  all  moneys  paid  by 
the  defendant  or  his  firm  to  the  plaintiffs*  buyers  and  payment 
to  the  plaintiffs  of  the  amount  thereof;  (2)  an  account  of  all 
dealings  and  transactions  between  the  plaintiffs  and  the  defen¬ 
dant  or  his  firm,  and  repayment  of  the  amount  of  all  fraudulent 
overcharges;  (3)  £1000  damages. 

At  the  trial  Gran  ham  J.  left  several  questions  to 
the  Jury  in  answer  to  which  th(  y  found  (  1)  that  the  defendant 
did  not  fraudulently  conspire  with  the  plaintiffs'  buyers  or  any 
of  them  to  charge  the  plaintiff  excessive  prices  for  the  goods 
bought  from  the  defendant  or  his  firm;  (2)  that  the  prices  at 
which  the  defendant  or  his  firm  had  sold  to  the  plaintiffs  were 
not  in  fact  excessive;  (3)  that  the  payments  made  to  the  plain¬ 
tiffs'  buyers  by  the  defendant  or  his  firm,  admittedly  unknown 
to  the  plaintiffs,  had  an  effect  on  the  minds  of  the  buyers  in 
favour  of  the  defendant  in  inducing  the  buyers  to  give  orders 
for  the  goods,  and  to  pay  the  prices  stipulated  for  them,  Grant¬ 
ham  J,  then  left  the  amount  of  damages  to  the  Jury  who  found  (4) 
that  the  damages  amounted  to  one  farthing. 

Upon  these  findings  the  learned  Judge,  considering 
that  the  case  presented  by  the  plaintiffs  was  substantially  one 
of  conspiracy,  and  that  upon  that  charge  they  had  failed,  and 
that  they  had  secured  only  a  technical  victory  on  the  minor  part 
of  the  case,  gave  Judgment  for  the  defendant. 

The  plaintiffs  moved  for  Judgment  or  a  new  trial.. 

Jelf ,  Q»C,  and  H,  Courthope  Munroe  for  the  appel¬ 
lants, --The  learned  Judge  ought  to  have  directed  the  Jury  that 
the  appellants  were  entitled  to  recover  at  least  the  amount  of 
the  bribes.  They  were  overcharged  by  that  -amount  which  may 
accordingly  be  recovered  either  from  the  agents,  or  from  the 
briber;  Salford  Corporation  v.  Le  v  e  r ,  [^1801]  1  Q.B.  168;  Grant 

v ,  Gold  Exploration  an d  Development  Syndicate ,  £  1 9  0  0  ]  1  Q.B, 

233;  Schlckle  v .  Lawrence ,  2  T.L,R,  776, 

E,  Marshal  1 _ Hall,  Q.C .  and  R,  E,  Moore  for  the 

respondent, — A  bribe  not  made  in  pursuance  of  an  agreement  can¬ 
not  be  recovered.  No  case  has  decided  that,  where  the  prices 
are  not  swollen  by_  the  amount  of  the  bribes,  the  amount  of  the 
bribes  can  be  recovered  from  the  briber.  Hero  the  prices 
charged  were  in  fact  the  lowest  prices.  Fraud  is  the  essence 
of  the  action.  There  is  no  evidence  here  of  fraud,  or  of  any 
intention  to  defraud,,  No  doubt  when  the  bribes  were'proved  the 
onus  lay  upon  the  respondent  to  prove  that  the  prices  of  the 
■re  not  increased.  But  the  respondent  has  satisfied 

r ROMER  L„J„  -  The  whole  point  is  whether  the  vendor 
can  b^  a  ard  to  say  that  the  price  of  the  goods  was  not  affected 
by  the  bribe  he  has  given, ] 

Counsel  for  the  appellants  were  not  called  upon  in 

reply . 


The  Court  having  intimated  that  the  learned  Judge 
below  ought  to  have  directed  the  Jury  that  the  measure  of 
damages  was  the  amount  of  the  bribes,  counsel  were  asked 
whether  the  amount  could  not  be  agreed  upon  to  avoid  a  new 
trial.  The  amount  was  agreed  at  £400, 

SMITH  L.J.  The  plaintiffs  in  this  case  had  for 
many  y ;ars  purchased  from  the  defendant  cigars  and  cigarettes 
amounting  in  value  to  some  £20,000.  In  the  year  1899  they 
found  out  that  during  a  period  of  twelve  years  the  defendant 
had  been  in  the  habit  of  paying  to  their  agents  2-1/2  per 
cent,  of  the  invoice  price  of  the  goods  sold  to  them.  These 
bribes  had  in  fact  been  paid  by  the  defendant  to  the  plain¬ 
tiffs'  agents  without  the  knowledge  of  the  plaintiffs,  who 
had  no  idea  that  they  were  including  in  the  price  of  the  goods 
this  2-1/2  per  cent.  As  soon  as  they  discovered  the  facts, 
the  plaintiffs  issued  a  writ  indorsed  with  a  claim  for  the 
recovery  of  the  amount  of  secret  commissions  wrongfully  paid 
by  the  defendant  to  the  plaintiffs'  servants  or  agents,  and 
for  the  return  of  moneys  overcharged  in  respect  of  goods  sold 
and  delivered  by  the  defendant  to  the  plaintiffs,  and  for  an 
account  and  for  damages  for  conspiracy.  A  statement  of  claim 
was  delivered  alleging  a  conspiracy  to  defraud,  and  alter¬ 
natively  claiming  the  amount  of  the  bribes  as  money  had  and 
received.  The  conspiracy  was  negatived  by  the  Jury,  and  the 
question  is,  whether  the  amount  of  the  bribes  paid  by  the  de¬ 
fendant  to  the  plaintiffs'  agents  without  the  knowledge  of 
the  plaintiffs  can  or  cannot  be  recovered  by  the  plaintiffs 
from  the  defendant.  It  seems  to  me  clear  from  the  judgments 
in  Corporation  of  Salford  v.  Le v  e  r  and  in  Grant  v.  Gold  Ex¬ 
ploration  and  Development  Syndicate  that,  inasmuch  as  the 
amount  of  the  bribes  has  been  quantified,  it  can  be  recovered 
as  money  had  and  received.  At  the  trial  the  Jury  found  that 
bribes  were  given  by  the  defendant  to  the  plaintiffs*  agents, 
and  that  the  damages,  notwithstanding  this,  amount  to  one 
farthing.  That  is  an  absurd  verdict.  If  a  vendor  bribes  a 
purchaser's  agent,  of  course  the  purchase  money  is  loaded  by 
the  amount  of  the  bribe.  It  cannot  be  denied.  In  this  case 
the  purchase  money  was  £28,000,  in  which  was  included  the  £700 
given  to  the  purchasers'  agents.  Of  course  the  vendor  would 
have  sold  the  goods  for  £28,000  less  £700.  Therefore  he  has 
in  his  pocket  £700,  money  of  the  purchasers.  That  £700  he 
must  disgorge.  That  is  the  cause  of  the  action  here.  When 
a  purchaser  finds  out  this  state  of  things,  he  may  call  upon 
his  agent  or  the  vendor  to  disgorge.  In  Co  rpo  ration  of _ Sal¬ 

ford  v.  Lever,  the  Master  of  the  Rolls  said:  "The  third  per¬ 
son  was  bound  to  pay  back  the  extra  price  which  he  had  re¬ 
ceived,  and  he  could  not  absolve  himself  or  diminish  the 
damages  by  reason  of  the  principal  having  recovered  from  the 
agent  the  bribe  which  he  had  received."  When  it  was  proved 
at  the  trial  that  the  bribes  had  b”"e  en  paid,  the  direction  to 
the  jury  ought  to  have  been  that  the  amount  which  could  be 
recovered  as  money  had  and  received  was  the  amount  of  the 
bribes.  But,  instead  of  so  directing  the  Jury,  the  learned 
Judge  left  to  them  the  amount  to  be  recovered.  They  found 
one  farthing.  That  verdict  cannot  stand.  The  learned  Judge, 
instead  of  entering  judgment  for  the  defendant,  ought  to 
have  directed  the  Jury  that  the  plaintiffs  were  entitled  to 
Judgment  for  £700.  Judgment  must  be  entered  for  the  plain¬ 
tiffs  for..  £400  ,  the  amount  they  have  agreed  to  take. 

WILLIAMS  L.J.  I  agree.  It  is  Just  possible  that 
the  Jury  did  not  mean  to  deal  with  the  2-1/2  per  cent.,  and 
that  they  meant  to  say  that  the  charges  madh  by  the  defen¬ 
dant  for  the  cigars  were  no  more  than  the  ordinary  prices 
in  the  market.  This  is  an  action  against  a  briber  in  which 
the  plaintiffs  seek  to  recover  from  him  the  amount  of  the 
bribe.  In  Grant  v.  Gold  Exploration  and  Development  Syn¬ 
dicate,  Collins  L.J.  said:  "Where  the  buyer  elects  not  to 
rescind  the  sale,  but  can,  nevertheless,  point  to  a  specific 
sum  over  and  above  what  must  be  taken  as  between  the  parties 
to  be  the  real  price,  which  has  found  its  way  into  the  ven¬ 
dor's  pocket  as  a  result  of  a  sale  so  effected" — i.e,,  through 
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a  commission  paid  to  the  purchaser's  agent — "he  is  entitled 
to  recover  it  back.  ’When  the  sum  is  thus  liquidated  and  in 
the  hands  of  the  vendor,,  I  think  it  would  be  clearly  contra 
aequum  et  bonum  that  he  should  retain  it.  I  Jthink  that  if  he 
takes  the  hazardous  course  of  paying  a  sum  to  the  buyer's 
agent  in  order  to  secure  his  help,  and  does  not  himself  com¬ 
municate  it,  he  must  at  least  accept  the  risk  of  the  agent's 
not  doing  so.  He  has  taken  a  course  which  can  be  validated 
only  by  actual  disclosure  to  the  opposite  principal,  and  as  a 
result  of  it  he  is  in  possession  of  a  sum  which,  whether  the 
bargain  stands  or  is  rescinded,  never  ought  to  have  been  paid 
by  the  buyer,  or  found  its  way  into  the  pocket  of  the  seller. 

He  is  responsible  as  for  money  hdd  and  received  to  the  use  of 
the  buyer."  If  that  be  so,  there  can  be  no  question  that  in 
this  case,  whatever  the  amount  of  the  bribes  is  proved  to  be, 
that  amount  can  be  recovered  from  the  agent.  1  used  to  think 
that  the  action  against  the  briber  was  an  action  of  fraud  sound 
ing  in  damages;  but  the  Judges  in  Corporation  of  Salford  v. 
Lever  did  not  hold  out  much  encouragement  t. o  me  in  that  view. 

In  Grant  v.  Gold  Exploration  and  Development  Syndicate,  Collins 
L, J,  took  the  other  view.  But  it  makes  little  difference  in 
the  case  which  view  is  the  right  one,  for  even  assuming  the 
action  against  the  briber  were  an  action  sounding  in  damages, 
if  the  evidence  were  conclusive  that  payments  of  commission  had 
been  made  to  the  plaintiffs'  agent,  and  made  to  a  certain  fixed 
amount  so  that  it  was  not  necessary  that  there  should  be  any 
inquiry  as  to  the  amount,  it  is  clear  that  that  was  the  amount 
which  the  vendors  were  willing  to  allow  the  agents  of  the  pur¬ 
chasers,  and  it  follows  that  the  vendor  was  willing  to  part 
with  his  goods  for  a  price  less  by  that  amount  than  the  price 
at  which  he  actually  did  part  with  them.  Where  that  amount,  is 
quantified,  that  is  the  measure  of  damages.  So  that  the  same 
amount  is  recoverable  whether  the  action  Is  on  an  indebitatus 
count  or  in  damages. 

ROMER  L . J,  The  courts  of  law  of  this  country 
have  always  strongly  condemned  and,  when  they  could,  punished 
the  bribing  of  agents,  and  have  taken  a  strong  view  as  to 
what  constitutes  a  bribe.  1  believe  the  mercantile  cornu*  unity 
as  a  whole  appreciate  and  approved  of  the  court's  views  on 
the  subject.  But  some  persons  undoubtedly  hold  laxer  views. 

Not  that  these  persons  like  the  ugly  word  "bribe"  or  would  ex¬ 
cuse  the  giving  of  a  bribe  if  that  word  be  used,  bur  they 
differ  from  the  courts  in  their  view  as  to  what  constitutes  a 
bribe.  It  may,  therefore,  be  well  to  point  out  what  is  a  bribe 
in  the  eyes  of  the  law.  Without,  attempting  an  exhaustive  de¬ 
finition  I  may  say  that  the  following  is  one  statement  of  what 
constitutes  a  bribe.  If  a  gift  be  made  to  a  confidential  agent 
with  the  view  of  inducing  the  agent  to  act  in  favour  of  the 
donor  in  relation  to  transactions  between  the  donor  and  the 
agent's  principal  and  that  gift  is  secret'as  between  the  donor 
and  the  agent — that  is  to  say,  without  the  knowledge  and  con¬ 
sent  of  the  principal — then  the  gift  is  a  bribe  in  the  view  of 
the  law.  If  a  bribe  be  once  established  to  the  court's  satis¬ 
faction,  then  certain  rules  apply.  Amongst  them  the  following 
are  now  established,  and,  in  my  opinion,  rightly  established, 
in  the  interests  of  morality  with  the  view  of  discouraging  the 
practice  of  bribery.  First,  the  court  will  not  inquire  into 
the  donor's  motive  in  giving  the  bribe,  nor  allow  evidence  t& 
be  gone  into  as  to  the  motive.  Secondly,  the  court  will  pre¬ 
sume  in  favour  of  the  principal  and  as  against  the  briber  and 
the  agent  bribed,  that  the  agent  was  influenced  by  the  bribe; 
and  this  presumption  is  irrebuttable.  Thirdly,  If  the  agent 
be  a  confidential  buyer  of  goods  for  his  principal*  f  rom  the 
tne  court  will  assume  as  against  the  briber  that  the 
:e  of  the  goods  as  between  him  and  the  purchaser  must 
o  be  less  than  the  price  paid  to,  or  charged  by,  the 
vendor  by,  at  any  rate,  the  amount  or  value  of  the  bribe.  If 

the  purchaser  alleges  loss  or  damage  byyond  this,  he  must  prove 
it.  As  to  the  above  assumption,  we  need  not  determine  now 
whether  it  could  In  any  case  be  rebutt ed„  As  at  present  advised 
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I  think  in  the  Interests  of  morality,  the  assumption  should 
be  held  an  irrebuttable  one;  but  we  need  not  finally  decide 
this,  because  in  the  present  case  there  is  nothing  to  rebut 
the  presumption. 


Judgment  for  the  plaintiffs. 


MAYOR.  ETC ,  OF  SALFORD  v.  LEVER.  Court  of  Appeal.  [1891] 
1  Q.B.  168. 


Plaintiffs  were  the  proprietors  of  the  gas  works 
in  their  borough  and  purchased  large  quantities  of  coal.  One 
Hunter  was  manager  of  the  gas  works,  and  it  was  his  duty  to 
examine  tenders  for  coal  and  report  to  the  plaintiff.  Defen¬ 
dant  was  a  coal  merchant  and  submitted  tenders  for  coal.  In 
order  to  induce  Hunter  to  recommend  the  acceptance  of  his  ten¬ 
ders,  he  secretly  agreed  to  pay  Hunter  a  commission  of  one 
shilling  per  ton.  To  this  Hunter  assented,  and  it  was  agreed 

between  them  that  the  tenders  should  be  raised  one  shilling  per 
ton,  and  that  when  defendant  received  his  pay  from  plaintiffs 
he  would  pay  Hunter  his  commission.  Hunter  advised  the  accep¬ 
tance  of  defendant's  tender,  and  defendant  furnished  coal  until 
the  amount  of  the  commission  amounted  to  £2,329,  of  which 
Hunter  had  received  about  £1,500, 

Upon  discovery  of  the  facts  this  action  was  begun 
and  a  Judgment  rendered  for  the  plaintiff.  Defendant  appealed 
from  the  refusal  of  the  Queen's  Bench  Division  to  grant  his 
motion  for  a  new  trial. 

LORD  ESHER  M.R.  The  corporation  of  Salford  have 
brought  this  action  against  the  defendant,  who  is  a  coal  mer¬ 
chant,  and  it  is  an  action  founded  on  fraud.  What  is  the  fraud 
which  the  defendant  had  committed?  He  had  coal  to  sell,  and  he 
was  obliged  to  make  a  bargain  with  the  corporation  through  their 
agent,  a  man  who,  no  doubt,  would  be  known  in  Salford  as  having 
the  power  to  make  contracts  for  the  corporation,  and,  who,  con¬ 
sequently,  would  be  looked  to  by  traders.  The  defendant  knew 
that  this  man  was  the  agent  of  the  corporation,  and  that  his 
duty  was  to  buy  coals  for  them  at  the  price  at  which  the  defen¬ 
dant  or  some  other  trader  was  willing  to  sell  them. 

The  defendant  was  at  liberty  to  sell  the  coals  at 
any  price  he  could  get  for  them,  not  necessarily  at  the  market 
price,  but  at  the  best  price  which  he  could  obtain.  He  was 
bound,  however,  to  act  honestly.  He  offered  this  man  Hunter  to 
sell  him  coal  at  a  price  which  would  give  him  such  a  profit  as 
he  desired.  But  then  Hunter  tempted  him  by  saying:  "You  want 
to  sell  your  coals  at  a  price  which  will  give  you  a  profit,  I 

have  the  power  to  buying  coals  from  you  or  from  anybody  else, 
and  I  will  not  buy  them  from  you  at  the  price  at  which  you  are 
willing  to  sell  them,  unless  you  will  help  me  to  cheat  the  cor¬ 
poration  out  of  another  shilling  a  ton.  You  are  to  have  your 
price;  but  you  are  to  add  to  it  in  the  bills  which  you  send  to 
the  corporation  another  shilling  per  ton,  making  the  real  price 
apparently  a  shilling  per  ton  more;  but  that  shilling  is  to  be 
mine — you  are  to  give  it  to  me,"  They  call  this  a  commission, 
a  term  very  well  known,  at  all  events  in  the  north  of  England, 
and  commissions  sometimes  cover  a  multitude  of  sins.  In  the 
present  case  it  was  meant  to  cover  a  fraud. 

The  fraud  was  this,  that  the  defendant  allowed  and 
assisted  the  agent  of  the  corporation  to  put  down  a  false  figure 
as  the  price  of  the  coals  in  order  to  cheat  the  corporation  out 
of  a  shilling  a  ton  which  was  to  be  paid  to  their  own  agent;  and 
the  way  in  which  it  was  done  was  this:  The  defendant  sent  in  a 
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bill  to  the  corporation  for  the  whole  price  thus  Increased,  He 
,ot  the  advanced  price  into  his  hands,  and  as  he  got  it  by 
fraud,  he  is  bound  to  pay  it  back  unless  something  has  happened 
to  oust  the  right  of  the  corporation.  The  damage  to  the  cor¬ 
poration  is  clearly  the  one  shilling  per  ton,  out  of  which  they 
have  been  cheated,  neither  more  nor  less.  The  form  of  the 
action,  on  which  some  stress  has  been  laid  in  the  argument,  is 
immaterial.  Unless  something  happened  to  oust  the  right  of  the 
corporation,  they  are  entitled  to  sue  the  defendant  for  the  1 
shilling  a  ton  in  one  form  of  action  or  another,  although  ha 
has  parted  with  the  money,  and  has  handed  it  ovar  to  his  con¬ 
federate  Hunter,  because  it  was  once  in  his  hands,  and  he  is 
liable  for  the  fraud  to  which  he  was  thus  a  party. 

But  the  defendant  says  that  something  has  happened 
which  prevents  the  corporation  from  enforcing  this  rfght ,  and 
the  first  ground  which  was  taken  was  this:  that  this  money  which 
came  into  his  hands  passed  into  the  hands  of  Hunter,  the  agent 
of  the  corporation,  and  they  have  recovered  it,  or  part  of  it, 
from  Hunter,  and  therefore  cannot  recover  it  from  the  defen¬ 
dant,  This  defense  was  advanced  independently  of,  and  without 
reference  to,  the  agreement  between  the  corporation  and  Hunter, 

On  what  ground  have  the  corporation  recovered  the  money  from 
Hunter?  Hunter,  their  agent,  had  received  money  from  the  defen¬ 
dant,  for  the  performance  of  a  duty  which  he  was  bound  to  perform 

without  any  such  payment.  Nothing  in  law  could  be  more 
fraudulent,  dangerous,  or  disgraceful,  and  therefore  the 
law  has  struck  at  such  conduct  in  this  way. 

It  says  that  if  an  agent  takes  a  bribe  from  a  third 
person,  whether  he  calls  it  a  commission  or  by  any  other 
name,  for  the  performance  of  a  duty  which  he  is  bound  to 
perform  for  his  principal,  he  must  give  up  to  his  principal 
whatever  he  has,  by  reason  of  the  fraud,  received  beyond  his 
due.  It  is  a  separate  and  distinct  fraud  of  the  agent.  He 
might  have  received  the  money  without  any  fraud  of  the  per¬ 
son  who  was  dealing  with  him.  Suppose  that  person  thought 
that  the  agent  was  entitled  to  a  commission,  he  would  not  be 
iraudulent,  but  the  agent  would  be,  and  it  is  because  of  his 
separate  and  distinct  fraud  that  the  law  says  he  must  give  up 
the  money  to  his  principal.  It  signifies  not  what  it  may 
be  called — whether  damages  or  money  had  and  received — the 
foundation  of  the  claim  of  the  principal  is,  that  there  is  a 
separate  and  distinct  fraud  by  his  agent  upon  him,  and  there¬ 
fore  he  is  entitled  to  recover  from  the  agent  the  sum  which 
he  has  received. 

But  does  this  prevent  the  principal  from  suing  the 
third  person  also,  if  he  has  been  fraudulent,  because  of  his 
fraud?  It  has  been  settled  that,  if  the  principal  brings 
an  action  against  the  third  person  first,  he  cannot  set  up 
the  defence  that  the  action  cannot  be  maintained  against  him 
because  the  thing  was  done  through  the  agent,  and  the  prin¬ 
cipal  was  entitled  to  sue  the  agent.  What  difference  can  it 
make  that  the  principal  sues  the  third  party  secondly  in¬ 
stead  of  first?  The  agent  has  been  guilty  of  two  distinct 
and  independent  frauds,  the  one  in  his  character  of  agent, 
the  other  by  reason  of  his  conspiracy  with  the  third  person 
with  whom  he  has  been  dealing.  Whether  the  action  by  the 
principal  against  the  third  person  was  the  first  or  the 
second  must  be  wholly  Immaterial.  The  third  person  was  bound 
to  pay  back  the  extra  price  which  he  had  received,  and  he 
could  not  absolve  himself  or  diminish  the  damages  by  reason 
of  the  principal  having  recovered  from  the  agent  the  bribe 
w^1  ich  !  ceived. 

Appeal  dismissed . 


[See  also  G  ran  t  v.  Gold  Exploration  and  Develop- 
ment  S yndlcate,  [1900]  1  Q.B.  233. ] 
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LISTER  L  CO.  v.  STUBBS.  Court  of  Appeal,  1890.  45  Ch.D.l. 

The  plaintiffs,  a  manufacturing  company,  employed 
the  defendant,  their  foreman,  to  buy  certain  materials  to  be 
used  in  their  business.  Large  sums  of  money  were  paid  to  the 
defendant  by  one  of  the  firms,  Messrs.  Varley ,  from  whom  the 
defendant  bought  as  a  bribe  for  continued  business.  The  plain¬ 
tiffs  brought  action  to  recover  the  money  so  pdid  the  defen¬ 
dant  and  claimed  to  follow  that  money  into  any  investments 
made  with  it  by  the  defendant  and  to  restrain  the  defendant 
from  dealing  with  such  investments. 

STIRLING  J.  ,  ,  ,  Is  this  a  case  in  which  the  suit 

is  founded  on  a  breach  of  duty  or  fraud  by  a  person  who  was  in 
the  position  of  a  trustee,  or  is  it  a  ease  of  cestui  que  trust 
seeking  to  recover  money  which  was  his  own  before  any  act 
wrongfully  done  by  the  trustee?  ...  I  assume  that  the  money 
could  be  recovered  as  money  had  and  received  to  the  use  of 
the  Plaintiffs  at  law;  but  it  seems  to  me  that  it  is  not  a 
necessary  consequence  that  the  Plaintiffs  \'n  this  case  could 
follow  the  money.  It  is  not  true  as  a  general  proposition 
that  in  every  case  in  which  an  action  for  money  had  and  re¬ 
ceived  will  lie,  the  money  can  be  followed  in  the  hands  of  the 
defendant.  Take  a  case  in  which  an  action  for  money  had  and 
received  would  lie — money  paid  by  a  plaintiff  to  a  defendant 
in  pursuance  of  a  contract  for  which  the  consideration  totally 
failed.  Take,  for  instance,  the  case  of  a  deposit  paid  upon 
a  contract  by  a  vendor  for  the  sale  of  real  estate—a  con¬ 
tract  properly  and  honestly  entered  into.  Suppose  that  in 
the  course  of  the  carrying  it  out  it  is  discovered  that  the 
vendor  had  no  title  whatever  to  the  property:  then  the  pur¬ 
chaser  would  be  entitled  to  rescind  the  contract;  and  the 
consideration  having  wholly  failed,  he  would  be  entitled  to 
recover  the  deposit,  according  to  the  authorities,  as  money 
had  and  received  to  his  use.  Suppose  that  in  the  meantime 
the  vendor,  believing  himself  to  be  honestly  entitled  to  the 
money,  had  invested  it  in  his  business  and  had  been  making 
large  profits  out  of  it:  it  has  never  been  held  or  suggested 
that  the  purchaser  in  that  case  could  follow  the  money  and 
claim  the  profits,  .  .  The  true  test  appears  to  me  to  bo  that 
which  was  laid  down  by  Lord  Justice  Cotton  in  the  case  of 

Metropolitan  Bank  v.  He i ron ,  5  Ex, D,  325  ,  —  is  this  a  case 
of  a  cestui  que  trust  seeking  to  recover  money  which  was  his 
before  any  act  wrongfully  done  by  the  trustee?  Suppose 
that  the  Plaintiffs,  to  apply  the  te-'st,  had  handed  over  the 
money  to  the  Defendant  to  be  applied  in  payment  for  the 
goods  which  were  purchased,  and  that  he  retained  part  of 
it.  What  was  the  wrongful  act?  The  retention  of  it  for 
his  own  use.  Whose  was  the  money  before  that?  Plainly 
the  money  of  the  principal.  It  cama  into  the  hands  of  the 
agent  clothed  with  a  trust.  That  is  not  the  present  case. 

The  Defendant  simply  gave  orders  to  Messrs.  Varley  for 
goods  which  were  supplied  to  the  Plaintiffs  and  paid  for 
by  them.  Those  orders  were,  no  doubt,  given  by  the  Defen¬ 
dant  in  the  expectation  that  a  commission  would  in  course 
of  time  be  paid  to  him  on  the  purchase-money;  but  there  was 
not  any  legal  obligation  on  the  part  of  Messrs.  Varley  to 
pay  it.  If  they  had  not  paid  it  the  Defendant  would  have 
bean,  so  far  as  I  sea,  without  remedy  in  any  Court  of  law. 

His  only  resource — I  will  not  call  it  remedy — would  have 
been  to  cease  sending  orders  to  Messrs,  Varley.  Apply  then 
the  same  test.  'What  is  the  wrongful  act  done?  Tha  receipt 
of  the  money  in  breach  of  duty.  "Whose  money  was  it  before 
the  wrongful  act?  It  seems  to  me  that  it  was  money,  not  of 
the  present  Plaintiffs,  but  of  Messrs.  Varley,  and  that  it 
could  not  have  been  laid  hold  of  in  the  hands  of  Messrs. 

Varley  by  the  Plaintiffs.  Applying  that  test,  I  come  to 
the  conclusion  that  the  Plaintiffs  are  not  entitled  to 
follow  the  money?  and  therefore  the  injunction,  so  far  as 
it  seeks  to  restrain  the  Defendant  from  dealing  with  the 
property  in  which  this  money  has  been,  as  alleged,  invested, 
must  fail. 
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The  plaintiffs  appealed. 

L1NDLEY  L.J.  .  .  .  Then  ©mes  the  question,  as 

between  Lister  &.  Co,  and  Stubbs,  whether  Stubbs  can  keep  the 
money  he  has  received  without  accounting  for  it?  Obvious¬ 
ly  not.  I  apprehend  that  ha  is  liable  to  account  for  it 
the  moment  that  he  gets  it.  It  is  an  obligation  to  pay  and 
account  to  Messrs.  Lister  &.  Co.,  with  or  without  interest, 
as  the  case  may  be.  1  say  nothing  at  all  about  that.  But 
the  relation  between  them  is  that  of  debtor  and  creditor; 
it  is  not  that  of  trustee  and  cestui  que  trust.  Ve  are 
asked  to  hold  that  it  is — which  would  involve  consequences 
which,  I  confess,  startle  me.  One  consequence,  of  course, 
would  be  that,  if  Stubbs  were  to  become  bankrupt,  this 
property  acquired  by  him  with  the  money  paid  to  him  by 
Messrs,  Varley  would  be  withdrawn  from  the  mass  of  his 
creditors  and  be  handed  over  bodily  to  Lister  L  Co.  Can 
that  be  right?  Another  consequence  would  be  that,  if  the 
Appellants  are  right,  Lister  L  Cop  could  compel  Stubbs  to 
account  to  them,  not  only  for  the  money  with  interest,  but 
for  all  the  profits  which  he  might  have  made  by  embarking 
in  trade  with  it.  Can  that  be  right?  It  appears  to  me  that 
those  consequences  shew  that  there  is  some  flaw  In  the 
argument.  If  by  logical  reasoning  from  the  premises  con¬ 
clusions  are  arrived  at  whit  are  opposed  to  good  sense,  it 
1  s  necessary  to  go  back  and  loo-,  again  at  the  promises  and 
see  if  they  are  sound.  I  am  satisfied  that  they  are  not 
sound — the  unsoundness  consisting  in  confounding  ownership 
with  obligation.  It  appears  to  me  that  the  view  taken  of 
this  case  by  Mr.  Justice  Stirling  was  correct,  and  that  we 
should  be  doing  what  I  conceive  to  be  very  great  mischief 
if  we  were  to  stretch  a  sound  principle  to  'the  extent  to 
which  the  Appellants  ask  us  to  stretch  it,  tempting  as  it 
is  to  do  so  as  between  the  Plaintiffs  and  Stubbs.  I  think 
that  the  appeal  ought  to  be  dismissed, 

[The  opinion  of  Cotton  L.J.  is  omitted,  Bown 
L.J.  concurred.] 

DEACON  v.  VARGA  (1972)  30  D.L.R.(3d)  653  (Ont.  C.A.) 


Evans,  J.A. : — This  is  an  appeal  by  the  plaintiff  from  a 
judgment  of  Haines,  J.,  after  a  trial  with  a  jury  dismissing 
the  plaintiff’s  claim  against  the  defendant.  The  third  Dartv 

**  <v.‘  - 

proceedings  instituted  by  the  defendant  against  DuDomaine^ 
were  also  dismissed.  The  judgment  of  the  learned  trial  Judg& 
was  delivered  after  argument  following  the  jury’s  answers  to 
certain  questions  put  to  them. 

The  action  arises  as  a  result  of  certain  stock  transactions 
between  the  defend  nt,  a  real  estate  broker  residing  in  Brant¬ 
ford,  and  the  plaintiff,  a  stockbroker  and  a  member  of  the 
Toronto  Stock  Exchange.  The  transactions  which  are  the  sub¬ 
ject  of  the  dispute  took  place  at  Brantford  where  the  plaintiff 
had  an  office  under  the  management  of  the  third  party  Robert 
DuDomaine. 

Prior  to  October,  1969,  the  defendant  had  traded  in  stocks 
with  the  plaintiff  through  DuDomaine  on  a  very  modest  scale 
until  the  latter  part  of  October  when  the  defendant  advised 
DuDomaine  that  he  had  half  a  million  dollars  to  *k  in  vest  and 
that  he  was  interested  in  purchasing  stock  in  Revenue  Proper- 
ies  Companies  Limited.  DuDomaine  advised  the  defendant 
that  this  stock  was  a  very  speculative  one  and  suggested  alter¬ 
native  investments  but  the  defendant  indicated  that  he  was 
only  interested  in  Revenue  Properties.  The  defendant  eventu¬ 
ally  placed  an  order  with  the  plaintiff  through  DuDomaine  to 
purchase  50,000  shares  of  Revenue  Properties  at  $3.60  a  share 
but  this  order  was  cancelled  prior  to  being  filled. 
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Because  of  the  amount  of  money  involved,  the  plaintiff’s 
head  office  requested  DuDomaine  to  check  the  defendant’s  fi¬ 
nancial  position  and  he  apparently  concluded  that  the  defen¬ 
dant  was  a  man  of  considerable  substance  and  reported  the 
same  to  the  plaintiff’s  head  office. 

At  the  time  of  the  cancellation  of  the  order  at  $3.60  per 
share,  the  defendant  placed  a  further  order  for  150,000  shares 
which  he  later  amended  to  100,000  shares  at  $3  per  share. 
DuDomaine  duly  notified  the  plaintiff  who  proceeded  to  pur¬ 
chase  34,900  shares  of  Revenue  Properties  on  November  14, 
1969,  at  a  total  price,  including  commission,  of  $107,230.25. 
The  Toronto  Stock  Exchange  closed  for  the  day  before  the 
plaintiff  was  able  to  fill  the  full  order  of  100,000  shares  for 
the  defendant.  On  the  same  day,  DuDomaine  notified  the  de¬ 
fendant  of  the  purchases  and  became  concerned  about  the  de¬ 
fendant’s  ability  to  pay.  He  accordingly  telephoned  the  defen¬ 
dant  who  became  quite  angry  because  his  credit  was  being 
impugned  and  he  then  gave  instructions  to  DuDomaine  to  can¬ 
cel  the  order  and  to  sell  all  the  shares  at  a  price  which  would 
cover  the  purchase  price  and  the  brokerage.  The  defendant 
was  informed  by  DuDomaine  at  that  time  that  a  nrine  of  $3.15 

per  share  would  be  required  to  meet  the  defendant’s  proposal. 
The  plaintiff  was  unable  to  sell  the  shares  at  $3.15  and  con¬ 
tinued  pressing  the  defendant  for  payment.  The  defendant 
agreed  on  several  occasions  to  pay  according  to  the  evidence  of 
DuDomaine  but  did  not  produce  the  required  moneys  and  the 
plaintiff  sold  out  the  stock  on  December  2nd  and  3rd  at  a  total 
price,  after  commission  and  tax,  of  $58,421.63.  The  stock  in¬ 
cidentally  did  not  reach  a  high  of  $3.15  between  November 
15th  and  December  3rd.  The  deficiency  amounted  to 
$48,808.62  for  which  sum  the  company  plaintiff  claimed  in  its 
statement  of  claim. 

In  the  statement  of  defence  the  defendant  denied  that  he 
personally  ordered  or  puchased  any  shares  of  Revenue  Proper¬ 
ties  or  alternatively  that  if  he  did  order  or  purchase  any  such 
shares  that  he  was  acting  merely  as  agent  for  Robert  DuDo¬ 
maine,  the  third  party.  The  defendant  further  alleged  that  the 
plaintiff  and/or  its  agents  failed  in  its  obligation  and  rela¬ 
tionship  to  the  defendant  to  warn  or  caution  him  against  the 
purchase  of  such  a  large  number  of  shares  and  also  that  the 
plaintiff  and/or  its  agents  failed  to  make  any  reasonable  in¬ 
quiry  or  investigation  to  ascertain  whether  the  defendant  was 
financially  able  to  purchase  such  a  large  quantity  of  stock.  Fi¬ 
nally  the  defendant  alleged  that  the  plaintiff  was  negligent  in 
the  manner  in  which  the  shares  were  disposed  of  and  that  in 
effect  they  could  and  should  have  been  sold  at  the  price  which 
would  have  resulted  in  no  loss  or  only  a  slight  loss  to  the  de¬ 
fendant. 

Much  of  the  evidence  was  directed  to  the  main  defence  ad¬ 
vanced  at  trial  that  the  defendant  had  not  purchased  the  stock 
but  that  in  fact  it  had  been  purchased  by  DuDomaine  in  the 
name  of  the  defendant  but  for  the  benefit  of  DuDomaine. 

The  questions  left  with  the  jury  and  their  answers  thereto 
are  as  follows : 

1.  Was  the  purchase  of  the  stock  made  in  Varga’s  name  by 
DuDomaine  for  DuDomaine’s  account? 

Answer  “yes”  or  “no”. 

Answer:  “No” 

2.  Did  Varga  rely  on  Deacon  and/or  DuDomaine  to  discover  and 
make  disclosure  of  facts  necessary  to  enable  him  to  give  informed 
instructions? 

Answer  “yes”  or  “no”. 

Answer:  “No” 

3.  Did  Deacon  and/or  DuDomaine  make  disclosure  to  Varga  so  that 
he  would  be  able  to  give  informed  instructions  to  buy  the  stock? 
Answer  “yes”  or  “no”. 

Answer:  “No” 

4.  If  your  answer  to  question  #3  is  “no”,  then  in  what  respect  did 
Deacon  and/or  DuDomaine  fail? 

Answer  fully. 

Answer:  “Full  disclosure  of  facts 
pertaining  to  Revenue 
Properties  Co.  were  not 
given  to  Varga.” 

5.  Regardless  of  your  answers  to  the  foregoing  questions',  at  what 
amount  do  you  assess  Deacon’s  damages? 

"$35,000.00” 
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In  his  charge  to  the  jury,  the  learned  trial  Judge  stated  the 

law  as  follows : 

Let  me  talk  to  you  about  the  law  of  a  broker  and  his  client.  I  give 
you  this  instruction:  that  a  broker  has  a  duty  to  his  client  to  advise 
honestly  and  without  negligence,  and  if  he  fails  to  do  so  and  the 
client  relies  on  him  and,  as  a  result,  suffers  loss,  the  broker  is 
responsible  for  that  loss.  Furthermore,  if  the  broker  has  an  interest 
other  than  as  an  agent  in  completing  the  transaction,  then  die  owes  a 
very  high  duty  to  disclose  that  interest  to  his  client  and  tell  him  all 
about  it. 

He  then  proceeded  to  define  negligence  as  it  applied  to  this 
particular  case.  All  counsel  had  written  out  for  the  trial  Judge 
their  respective  theories  and  during  the  course  of  his  charge 
he  related  these  theories  to  the  jury.  The  theory  of  the  plain¬ 
tiff  was  that  the  defendant  had  ordered  shares  and  had  failed 
to  pay  for  them  with  the  result  that  the  plaintiff  disposed  of 
them  at  a  loss  and  sought  to  recover  the  deficiency  from  the 
defendant.  It  claimed  to  have  carried  out  the  defendant’s  in¬ 
structions  in  a  competent  manner  and  without  negligence. 

The  theory  advanced  on  behalf  of  Varga  was  that  he  did  not 
purchase  any  shares  but  that  they  were  purchased  by  DuDo- 
maine  for  his  own  account  in  the  name  of  Varga  and  that  if 
any  liability  should  attach  to  Varga  that  DuDomaine  was  lia¬ 
ble  to  reimburse  him.  A  further  theory  advanced  on  behalf  of 
Varga  was  that  there  was  a  failure  on  the  part  of  Deacon  to 
make  disclosure  and  that  its  failure  to  do  so  resulted  in  a 
breach  of  its  fiduciary  duty  to  him.  The  non-disclosure  of 
which  he  complains  refers  the  fact  that  a  director  of  the 
Deacon  company  was  also  a  director  of  Revenue  Properties 
and  that  at  the  time  of  the  sale  the  financial  situation  of  Reve¬ 
nue  Properties  was  in  a  very  precarious  position.  In  fact,  at  . 
the  time  of  the  sale,  the  company  was  having  problems  with 
the  Stock  Exchange  and  was  the  defendant  in  several  law 
suits.  He  further  asserted  that  the  plaintiff  owed  a  duty  to 
investigate  the  defendant’s  financial  position  and  to  determine 
his  ability  to  pav  for  his  stock  purchases.  The  final  rnn^ntinn 

of  the  defendant  was  that  the  plaintiff  was  negligent  in  the 
manner  in  which  it  disposed  of  the  shares. 

The  theory  of  DuDomaine’s  defence  was  a  complete  denial 
and  it  is  not  without  significance  that  DuDomaine’s  evidence 
with  respect  to  this  denial  was  not  challenged  upon  cross-ex¬ 
amination  by  counsel  for  Varga  although  it  was  contradicted 
by  Varga’s  own  evidence.  The  learned  trial  Judge  put  it  to  the 
jury  that  as  between  Varga  and  DuDomaine  it  was  a  straight 
question  of  credibility. 

On  the  same  date  as  the  defendant  was  purchasing  Revenue 
shares  through  the  plaintiff,  he  was  also  inquiring  with  re¬ 
spect  to  the  purchase  of  shares  in  the  same  company  through 
Dominion  Securities  in  Brantford  although  he  did  not  in  fact 
place  an  order.  The  defendant  said  he  carried  out  these 
proposed  negotiations  for  purchase  at  the  request  of  the  third 
party  who  denied  any  such  arrangement  with  the  defendant. 

The  conflict  in  the  evidence  of  DuDomaine  and  Varga  rela¬ 
tive  to  the  manner  in  which  the  stock  was  being  purchased 
and  held  was  resolved  when  the  jury  answered  “no”  to  the 
first  question.  It  is  implicit  in  their  answer  that  they  disbe¬ 
lieved  Varga.  The  answer  to  Q.  2  made  it  plain  that  Varga  did 
not  rely  on  either  Deacon  or  DuDomaine  to  provide  informa¬ 
tion  upon  which  he  would  base  his  judgment  as  to  whether  or 
not  he  should  purchase  the  shares.  That  answer  is  a  further 
indication  that  the  jury  did  not  accept  the  evidence  of  Varga 
and  in  my  opinion  it  is  implicit  in  their  answer  that  they  ac¬ 
cepted  the  evidence  of  DuDomaine  that  Varga  approached  him 
to  buy  the  shares,  that  he  told  him  the  investment  was  specu¬ 
lative  and  that  he  endeavoured  to  channel  him  into  a  more 
stable  type  of  investment  but  that  Varga  insisted  on  the  Rev¬ 
enue  Properties  stock. 

It  is  beyond  argument  that  Revenue  Properties  was  in  a 
highly  unstable  and  unsatisfactory  financial  position;  that  the 
plaintiff  was  fixed  with  such  knowledge;  and  that  it  did  not 
communicate  such  information  to  the  defendant.  The  question 
to  be  determined  is  whether  such  non-disclosure  in  the  circum¬ 
stances  of  this  case  constituted  a  breach  of  the  duty  in  law 
which  the  plaintiff  owed  to  the  defendant. 
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It  is  the  submission  of  the  appellant  that  in  the  absence  of 
any  evidence  that  the  plaintiff  was  involved  in  a  conflict  of  in¬ 
terest  situation  or  that  it  was  obtaining  a  secret  commission 
or  was  selling  its  own  stock,  that  the  only  duty  owed  by  it  as 
agent  for  Varga  is  restricted  to  that  duty  arising  from  the 
agreement  between  Varga  and  the  plaintiff.  The  plaintiff  sub¬ 
mits  that  Deacon,  acting  as  agent,  was  not  negligent  in  carry-  a 

in g  out  the  instructions  of  the  principal  Varga,  which  were  - 
restricted  to  the  purchase  of  Revenue  shafes  at  a  certain  price 
and  in  the  absence  of  sohie  specific  agreement  requiring  it  to 
obtain  information  or  to  advise  there  was  no  duty  upon  the 
plaintiff  to  seek  out  information  with  respect  to  Revenue 
Properties  or  to  pass  on  such  information  and  advice  to  the 
defendant.  The  answer  to  Q.  2  must  put  at  rest  any  sugges¬ 
tion  that  there  was  any  agreement  between  the  principal  and 
agent  that  the  principal  was  relying  Upon  the  agent  to  make 
inquiries  concerning  the  company  whose  shares  were  being 
purchased  and  to  make  disclosure  to  the  principal  of  any  in¬ 
formation  which  might  assist  the  principal  in  making  an  in¬ 
formed  decision  prior  to  purchasing  the  shares. 

The  submission  of  the  respondent,  as  I  understand  it,  is  that 
once  the  relationship  of  broker  and  client  has  been  established 
by  reason  of  a  course  of  dealing  between  broker  dnd  client, 
there  then  arises  a  confidential  relationship  which  requires 
full  disclosure  of  all  information  possessed  by  the  broker  rela¬ 
tive  to  the  particular  transaction  and  that  the  onus  of  es¬ 
tablishing  due  and  full  compliance  with  that  duty  rests  upon 
the  broker.  Counsel  for  the  respondent  submits  that  the  jury 
in  the  answers  which  they  gave  to  Qq.  3  and  4  established  his 
claim  that  the  plaintiff  withheld  from  Varga  information 
which  it  possessed  and  that  such  withholding  in  the  circum¬ 
stances  resulted  in  a  breach  of  its  fiduciary  duty.  This  submis¬ 
sion  to  have  validity  must  be  based  upon  the  assumption  that 
there  existed  in  law  a  duty  on  Deacon  to  make  disclosure  of  the 
information  which  it  possessed  and  that  such  duty  continued 
in  full  force  and  effect  unless  Varga  had  either  expressly 
waived  such  duty  or  is  estopped  from  relying  upon  it  because 
of  his  conduct. 

The  respondent  in  support  of  this  argument  relies  upon  the 
judgment  of  Laidlaw,  J.A.,  in  Pielsticker  ayid  Draper  Dobie  & 
Co.  v.  Gray,  [1947]  O.W.N.  625,  [1947]  3  D.L.R.  249,  wherein, 
after  finding  that  Gray  was  a  client  or  customer  of  the 
brokerage  firm  who  sought  the  advice  and  depended  upon  the 
advice  and  judgment  of  Knight,  a  partner  in  the  brokerage 
firm,  in  the  particular  transaction,  went  on  to  say  at  p.  628 
O.W.N.,  pp.  252-3  D.L.R. : 

The  appellant  reposed  trust  and  confidence  in  Mr.  Knight  as  a 
partner  of  the  firm  of  Draper  Dobie  and  Company,  and  it  is  my 
view  that  the  relationship  between  those  parties  was  fiduciary  in 
character.  I  think  that  relationship  existed  at  the  time  and  in  re¬ 
spect  of  the  transaction  in  question.  The  duty  owing  by  Draper 
Dobie  and  Company  to  the  appellant  by  reason  of  the  existence  of 
the  relationship  between  them  is  well  known  in  law.  The  burden  of 

proving  that  no  advantage  was  taken  by  Draper  Dobie  and  Company 
of  its  position  or  of  the  confidence  reposed  by  the  appellant  in  that 
firm  through  its  partner  Mr.  Knight,  and  that  the  transaction 
was  entered  into  in  perfectly  good  faith  and  with  full  disclosure,  lies 
upon  the  respondent  Draper  Dobie  and  Company:  Eowstead  on 
Agency,  10th  ed.  1944,  p.  87. 

The  factual  situation  was  that  Pielsticker  and  Gray  agreed 
that  the  former  would  buy  50,000  shares  of  stock  from  the 
latter  and  would  obtain  an  option  for  further  shares.  It  was 
agreed  that  a  contract  in  writing  and  under  seal  be  executed 
showing  the  brokerage  firm  as  the  purchaser  in  place  of  Piel¬ 
sticker.  Gray  made  several  deliveries  under  the  option  and 
then  refused  to  make  further  delivery  on  the  ground  of  non¬ 
disclosure  of  material  facts  and  material  misrepresentation.  I 
do  not  disagree  with  the  principles  expressed  by  Laidlaw, 
J.A.,  in  the  particular  circumstances  existing  in  the  Piel¬ 
sticker  case  but  can  find  no  support  therein  for  the  respon¬ 
dent’s  argument.  In  the  case  at  bar,  there  was  no  contractual 
relationship  apart  from  that  arising  from  the  relationship  of 
principal  and  agent,  while  in  Pielsticker  et  al.  v.  Gray  the 
broker  was  buying  the  shares  which  he  was  advising  Gray  to 
sell.  Clearly  there  rested  upon  the  broker,  in  those  circum¬ 
stances,  the  onus  of  establishing  good  faith  and  full  disclosure. 
In  the  present  case,  the  broker’s  advice  was  not  sought;  no  re- 
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liance  was  placed  upon  it  to  obtain  information  and  there  was 
no  conflict  of  interest.  The  broker  was  buying  stock  on  the 
open  market  and  his  sole  interest  was  the  commission  to 
which  the  purchase  entitled  him. 

The  duties  owed  by  a  stockbroker  towards  h;s  client  were 
stated  by  Riddell,  J.,  in  Johnson  v.  Birlcett  (1910),  21  O.L.R. 
319,  and  adopted  by  McRuer,  C.J.H.C.,  in  Scherer  v.  Zacks, 
[1952]  O.W.N.  341  at  p.  344,  [1952]  4  D.L.R.  503  at  pp.  506-7, 
as  follows : 

(a)  He  is  the  same  as  any  other  agent  acting  for  a  principal. 

(b)  He  has  a  duty  to  act  in  the  interest  of  the  principal. 

(c)  He  is  not  permitted  to  allow  his  personal  interests  to  conflict 
with  the  interest  of  the  principal  unless  he  has  made  full  and  fair 
disclosure  of  all  material  facts  relative  to  the  transaction  and  his  in¬ 
terest  in  the  transaction. 

The  primary  duty  of  an  agent  is  to  carry  out  the  instruc¬ 
tions  of  his  principal  and  the  finding  in  this  case  is  that  it  did 
so.  The  duty  of  disclosure  arises  when  there  is  a  conflict  of  in¬ 
terest  between  the  principal  and  agent  or  where  the  principal 
has  imposed  such  a  term  in  the  agency  agreement.  If  the 
principal  authorizes  his  agent  to  act  imprudently  or  if  he  acts 
upon  his  own  decision  without  relying  on  his  agent’s  advice 

then  he  cannot  complain  about  any  resulting  loss:  Commerce 
Realty  Ltd.  v.  Olenyk  and  Olenyk  (1957),  8  D.L.R.  (2d)  60. 

Mr.  Starr  also  argued  that  there  was  a  legal  duty  on  the 
broker  to  investigate  the  financial  status  of  the  customer  and 
to  protect  him  against  improvident  stock  transactions.  I  know 
of  no  authority  for  such  a  startling  proposition  —  Mr.  Starr 
did  not  cite  any  —  and  his  arguments  did  not  convince  me. 

On  the  question  of  quantum,  which  the  jury  assessed  at 
$35,000,  I  am  not  disposed  to  interfere.  Counsel  for  the  ap¬ 
pellant  did  not  dispute  the  amount  and  counsel  for  the  respon¬ 
dent  has  not  persuaded  me  that  the  jury  reached  an  erroneous 
conclusion. 

In  summary,  I  am  of  the  opinion  that  the  trial  Judge  was  in 
error  in  the  interpretation  which  he  placed  upon  the  answers 
which  the  jury  gave  to  the  questions  submitted  to  them.  Ques¬ 
tion  3  could  not  be  answered  other  than  in  the  negative  but 
that  answer,  in  the  absence  of  a  detailed  direction  by  the  trial 
Judge,  with  respect  to  the  circumstances  under  which  that 
duty  arises  is  without  significance  in  the  light  of  the  answer 
to  Q.  2.  The  non-disclosure  referred  to  in  the  answer  to  Q.  4 
does  not  justify  the  conclusion  that  a  duty  to  disclose  existed. 

The  appeal  will  be  allowed  with  costs,' the  judgment  below' 
dismissing  the  plaintiff’s  action  against  Varga  will  be  set 
aside  and  judgment  will  go  in  favour  of  the  plaintiff  against 
Varga  for  $35,000  and  costs. 

Appeal  allowed. 


CLARK  v.  HEPWQRTH  [1918]  1  W.W.R.  147  (S.C.C.) 


1  nt  Chief  Justhi;  — The  appellant  is  the  wife  of  Lt.  Col. 
Clark  of  the  Indian  Medical  Service.  He  was  due  to  retire  in 
September,  1()15,  and  came  t<>  Canada  in  1912  with  some 
thoughts  of  acquiring  a  home  here  for  himself  and  his  wife 
and  family,  llis  eldest  son  had  just  finished  his  course  at  the 
Military  College  at  \\  <  lwich.  hut  owing  to  the  glut  of  second 
lieutenants  he  would  have  had  to  wait  eleven  vears  before  he 
got  promoted  at  all  and  was  therefore  desirous  of  coming  to 
live  here  with  his  parents. 

In  the  summer  of  1CM2  Colonel  Clark  with  his  wife  and  two 
sons  came  to  .Canada  and  he  and  his  wife  inspected  several 
^rms  at  Red  Deer  and  on  September  13,  1912,  the  appellant 
purchased  the  Hepworth  farm;  the  purchase-money  being 
payable  in  instalments.  Possession  was  taken  for  them  by 
eldest  son  Charles  in  March,  1913.  The  appellant  joined 
him  there  the  following  month  and  remained  several  months. 
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On  the  outbreak  of  the  war  in  August,  1914,  Charles  Clark 
immediately  abandoned  the  farm  and  returned  to  England. 
Colonel  Clark’s  retirement  was  put  off  on  account  of  the  war 
and  he  was  placed  in  some  difficulty  about  payment  of  the 
instalments  of  purchase-money  until  his  retirement.  The  ap¬ 
pellant  appears  to  have  conceived  a  dislike  of  the  property 
and  of  the  people  of  Red  Deer. 

In  1912  land  values  at  Red  Deer  and  many  other  places 
were  very  inflated  but  in  1913  a  collapse  occurred  and  the  war 
in  the  following  year  put  an  end  to  all  speculations  in  real 
estate.  There  can  be  no  doubt  from  the  evidence  that  Colonel 
Clark  became  very  much  interested  in  the  possibilities  of  for¬ 
tune-making  which  he  thought  were  open  in  dealing  with  land 
at  Red  Deer  and  his  purchase  of  the  Hepworth  farm  was.  T 

think,  largely  with  a  view  to  the  speculative  prospects  it  was 

supposed  and  perhaps  rightly  to  possess. 

There  were  therefore  more  reasons  than  one  which  might 
have  renderd  the  Clarks  anxious  to  get  out  of  their  purchase 
if  they  could  do  so.  At  any  rate,  shortly  after  their  return 
to  this  country  in  1915,  this  action  was  launched  charging  all  * 
sorts  of  fraudulent  proceedings  against  the  defendants  other 
than  Hepworth  against  whom  apparently  they  could  find  no-  c 
thing  to  say.  It  is  difficult  therefore  to  see  how  if  all  the 
charges  made  had  been  substantiated  they  could  have  expect¬ 
ed  any  relief  against  him. 

Since  the  adjournment  of  this  Court  1  have  read  very  care¬ 
fully  the  whole  of  the  evidence  and  in  my  opinion  the  case  so 
made  entirely  fails.  It  mainly  rests  upon-' the  evidence  of  the 
appellant  and  that,  I  think,  was  wholly  unreliable. 

In  the  course  of  the  trial,  however,  it  developed  that  the 
Hepworth  farm  was,  at  the  time  of  the  sale  to  the  appellant, 
listed  with  the  defendant’s  firm  who  were  subsequently  paid 
by  the  vendor  a  commission  of  5%  for  the  introduction  of  the 
purchaser.  Of  this  fact  the  Clarks  profess  to  have  been  ignor¬ 
ant  until  it  appeared  from  the  evidence  given  in  the  case. 

At  the  trial  (9  YV.W.R.  802)  judgment  was  given  for  the 
plaintiff  setting  aside  the  agreement  of  sale  on  the  ground 
that  the  defendant  firm  had  acted  as  her  agent  without  dis¬ 
closing  the  fact  that  they  were  the  vendors’  agents.  That, 
however,  was  insufficient  for  it  could  have  been  no  ground 
lor  decreeing  rescission  of  the  contract  against  an  innocent 
vendor. 


Chief  Justice  Harvey  in  his  dissenting  judgment  (10  Alta. 
L.R.  465;  [1917]  1  YV.W.R.  806)  /endeavours  to  bring  the 
matter  home  to  the  defendant  Hepworth  by  finding 

that  when  Hepworth  read  or  had  read  to  him  the  letter  to  Chadsey  he 
became  fixed  with  the  knowledge  of  the  relationship  of  confidence  and 
trust  between  the  plaintiff  and  Chadsey. 


The  letter  is  as  follows : 


Glencoe  Lodge, 

Vancouver,  B.C.,  Aug.  28th,  1912 

My  dear  Mr.  Chadsey, — Since  leaving  Red  Deer  we  find  that  we  have  a 
balance  of  £110  odd  in  our  favour  with  the  City  and  Midland  Bank, 
Weston-Super-Mare,  England,  which  is  lying  idle,  and  have  decided  that 
>f  you  can  with  this,  secure  Hepworth’s  farm  for  us  (the  first  we  saw) 
(two  quarter  sections,  320  acres  or  thereabouts)  at  $100  an  acre  or  less,  we 
"Ml  be  obliged  to  you  if  you  will  do  so.  Of  course  you  understand  that 
[he  rest  of  the  first  payment  will  follow  from  Jndia,  and  this  is  just  to 
hold  it  for  us.  Send  me  a  wire  to  above  address  just  saying  “Secured” 
"r  "Rot  secured."  We  will  be  back  at  Red  Deer  before  manv  davs  are 


over,,  only, you  understand  that  we  want,  tlie  wire,, so  that. we  will  not  be 
tempted  to  spend  money  elsewhere. 


We  are  all  well  and  enjoying  our  trip.  We  got  fixed  up  in  the  wash-out 
0IJ  the  C.P .R.,  and  spent  three  nights  in  the  train  between  Banff  and  this, 
which  was  not  quite  pleasant.  I  think  you  will  probably  hear  from  me 
again  to-day  or  to-morrow  about  another  Indian  client  who  will  want 
townsites.  Treat  him  well  as  he  is  an  influential  man,  and  I  rather  think 
that  we  can  do  a  good  deal  of  Indian  business  in  Red  Deer.  Don’t  men-  1 
lion  the  farm  project  to  anyone,  as  I  want  to  keep  it  to  myself,  and  ex¬ 
pect  we  should  live  in  the  house  ourselves  for  a  time  at  any  rate.  I  en¬ 
close  the  cheque  payable  to  Merchants  Bank  and  will  advise  the  agent  on 
receipt  of  your  wire. 


Yours  sincerely, 

W.  Ronaldson  Clark. 
Please  advise  Mr.  Greene  also. 
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The  only  evidence  regarding  the  communication  of  this  let¬ 
ter  to  Hepworth  is  that  of  Chadsey  and  of  Hepworth,  and  as 
it  is  of  importance  I  transcribe  it  in  full.  ^ 

Mr.  Chadsey  in  his  examination  on  discovery  said 
Q.  The  next  thing  you  knew  was  that  you  got  this  letter  from  Col. 
Clark  asking  you  to  secure  the  Hepworth  farm?  A.  An  option. 

Q.  You  didn’t  take  a  written  option  ?  A.  No. 

Q.  Hepworth  agreed?  A.  Hepworth  was  leaving  town,  going  some¬ 
where,  I  think  he  was  a  delegate  to  some  meeting,  and  he  said  that  was 
all  right,  you  can  wire  them  they  can  have  it. 


At  the  trial : 

Q.  What  did  you  do  in  consequence  of  receiving_this  letter?  A.  I  in¬ 
terviewed  Mr.  Hepworth  and  secured  the  option  as  requested. 

Q.  In  what  way  did  you  secure  the  option?  A.  I  asked  Mr.  Hep¬ 
worth  in  words  to  this  effect,  if  he  would  give  Col.  Clark  an  option  on  His 
farm  until  he  returned. 

Q.  And  what  did  he  say?  A.  He  said  he  would;  Mr.  Hepworth  was 
leaving  Red  Deer  that  day  as  a  delegate  to  some  convention,  and  I  said : 
“We  can  bank  upon  it  for  Col.  Clark?”  and  he  said  “yes.” 

Q.  You  didn’t  take  a  written  agreement?  A.  No. 

Q.  Signed  by  Mr.  Hepworth?  A.  No. 


Mr.  Hepworth  in  examination  said: 


Q.  How  did  they  [Col.  &  Mrs.  Clark]  arrange  to  buy  the  place?  A. 
They  wrote  and  got  an  option  on  the  place. 

Q.  Who  did  they  write  to?  A.  They  wrote  to  the  firm  of  Michener 
&  Carscallen. 

Q.  Did  you  see  the  letter?  A.  No,  I  don’t  think  I  did. 

Q.  You  were  informed  of  that?  A.  Yes. 

Q.  By  whom?  A.  By  Mr.  Chadsey.  '  •, 

Q.  He  told  you  that  they  wanted  an  option  on  it?  A.  Yes. 

Q.  And  you  did  give  them  an  option?  A.  Yes. 

Q.  In  what  way  did  you  give  i:  them?  A.  Verbally. 

Q.  He  asked  you  to  hold  it  for  the  Clarks  and  you  agreed  you  would? 
A.  Yes,  for  the  sum  of  $650  I  think  it  was. 

Q.  Well,  did  he  pay  you  some  money  on  it?  A.  No,  I  don’t  think  so. 

Q.  What  do  you  mean  by  the  sum  of  $650?  A.  Well  they  wrote  and 

told  the  firm  of  Michener  &  Carscallen  that  they  had  about  $650,  and  if 
they  could  secure  an  option  from  Hepworth  for  that  amount  until  they 
would  come,  to  do  so,  and  I  agreed  to  do  so. 


Q.  Chadsey  told  you  they  had  written  this  letter  to  him?  A.'.  Yes: 

P'  did  Mr.  Chadsey  let  you  know  these  people  were  going  to 

take  that  option:  \  It  would  be,  I  think,  about  the  first  of  September. 
Q.  He  showed  you  the  letter,  did  he?  A.  He  read  the  letter  to  me.  • 
Q.  It  was  not  a  telegram?  A.  No,  it  was  a  letter. 

r  9-  are  S>Ure  ot  A.  Well,  it  might  have  been  a  lettergram. 

I  think  it  was  a  letter  though. 


And  at  the  trial : 


Q.  The  day  Mr.  Chadsey  spoke  to  you  about  the  option  I  believe  vou 
were  going  away?  A.  Yes. 

»n9he^ra,nWere  3  huriy  t0  CatCh  the  train?  A’  1  was  going  south 

0  And  he  spoke  to  you  on  the  street?  A.  He  spoke  to  me  on  the 


Chief  Justice  Harvey  says  that  he  thinks  it  must  be  as¬ 
sumed  in  the  absence  of  evidence  to  the  contrary  that  all  the 
contents  of  the  letter  became  known  to  Hepworth,  but  I  think 
the  evidence  is  conclusive  to  the  contrary  and  I  cannot  un¬ 
derstand  how  anyone  carefully  weighing  the  above-quoted 
evidence  could  think  otherwise.  Chadsey  spoke  to  Hepworth 
on  the  street  when  the  latter  was  hurrying  to  catch  a  tram. 
It  is  almost  a  matter  of  surmise  that  Chadsey  should  have 
had  the  letter  with  him  as  he  says  he  merelv 


mr. 


-  ricpwonn  in  words  to  this  effect, 
an  option  on  his  farm  until  he  returned. 


Hepworth  s  attention  was  not  particularly  directed  to  any 
importance  in  the  point.  He  says  that  he  did  not  see  the  let¬ 
ter  and  it  may  have  been  a  lettergram.  He  could  not  have 
known  whether  Chadsey  read  the  whole  letter  to  him  and  in 
view  of  the  request  in  it  not  to  mention  the  farm  project  to 
tin)  one  it  is  unlikely  that  he  would  do  so.  There  was  no  rea¬ 
son  for  reading  any  of  it  and  if  Mr.  Chadsev  did  read  from 
U.  ,n  4was  no  doubt  only  to  the  effect  that  Col.  Clark  had  de¬ 
eded  to  secure  the  farm  if  he  could  do  so  with  the  means 
then  at  his  disposal. 


I  do  not  think  it  possible  to  decide  on  the  above  evidence 
iat  Hepworth  had  notice  of  a  confidential  relationship  be- 
ween  the  appellant  and  the  other  respondents  which  made  it 
nc  urn  bent  on  him  to  give  information  to  the  appellant  that 

•  \  £°*n?  to  PaY  the  respondents  a  commission  for  the 

production  of  the  purchaser. 
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Further,  I  think  Hepworth  would  be  entitled  to  assume  that 
this  would  be  naturally  understood  by  the  appellant.  It  is 
proved  that'  in  the  locality  at  any  rate  this  is  the  corpmon 

Practice. 

.  1  pass  now  to  another  branch  of  the  case  anti  the  considera- 
tl<m  °f  the  alleged  agency  for  the  vendor  and  the  purchaser 

respectively 

This,  involves  questions  of :  more  general  interest  and  calls 
for  particular  attention.  • 

The  case  made  in  this  Court  by  the  respondents  is  that  they 
were  agents  for  the  vendor  alone  and  were  not  acting  for  the 
appellant  whom  they  were  merely  desirous  of  obliging  in 
obtaining  an  option.  This  is  however  I  think  a, question  how 
far  the  respondents  were  the  agents  of  the  vendor.  They 
were  not  properly  agents  for  the  sale  of  the  property  and 
whatever  authority  they  may  have  had  under  the  peculiar 
practice  of  listing  property  adopted  by  the  respondents  such 
authority  was  not  exercised  and  they  merely  acted  as  middle¬ 
men  to  bring  the  vendor  and  purchaser  together  to  enable 
them  to  make  their  own  bargain.  This  the  parties  here  did, 
and  I  do  not  think  the  rules  applicable  to  agents  for  sale 
have  application  to  the  case.  Sigel  v.  Gould,  7  Lqns.  177. 

If  an  owner  of  property  were  to  advertise  it  fn  the  news¬ 
papers  for  sale  at  a  fixed  price  and  offer  to  pay  a  commission 
to  anyone  introducing  a  purchaser  I  do  not  suppose  that  any¬ 
one,  estate  agent  or  other,  bringing  the  property  to  the  notice 
of  the  purchaser  could  be  said  to  become  the  agent  of  the 
vendor  so  that  he  would  be  under  any  obligation  to  inform 
the  purchaser  of  the  intended  payment  of  a  commission;  still 
less  would  the  vendor  be  under  any  such  obligation.  Such  a 
case  does  not  seem  to  differ  materially  from  the  present  one. 

But  if  I  think  the  respondents  were  not  such  agents  as  to 
bring  them  within  the  principles  on  which  such  cases  as 
Hitchcock  v.  Sykes,  29  O.L.R.  .6;  49  S.C.R.  403,  were  de¬ 
cided,  I  have  very  much  less  doubt  that  they  were  not  really 
agents  of  the  appellant  in  any  material  sense.  It  was  found 
by  the  trial  Judge  that  there  was  nothing  in  the  relationship 
between  the  parties  amounting  to  agency  prior  to  Col.  Clark’s 
letter  to  Mr.  Chadsey  saying  that  they  would  be  obliged  if 
he  would  secure  the  farm  for  them.  Now  all  that  Mr.  Chad¬ 
sey  did  on  that  letter  was  on  seeing  Mr.  Hepworth  in  the 
street  when  he  was  going  in  a  hurry  to  catch  a  trairt  to  get 
him  to  say  that  he  would  hold  the  property  for  the  Clarks 
until  their  return  to  Red  Deer,  which  took  place  within  a  fort¬ 
night  after.  There  is  nothing  in  this  to  show  that  Mr. 
Chadsey  accepted  an  agency  for  the  appellant.  He  never 
charged  nor  did  the  appellant  ever  think  of  paying  him  for 
the  service  he  rendered.  It  would  be  going  to  extravagant 
lengths  to  hold  that  the. rendering  of  any  such  gratuitous 
service  on  request  necessarily  established  an  agency  for  the 
party  asking  it.  I  suppose  this  verbal  option  as  it  has  been 
called  was  not  worth  much  even  to  bind  Hepwo'rth  and  of 

A'-  '  m .  <  yl  7  .  '  ■  .  _  -  u  -  ■  % 

course  bound  the  Clarks  to  nothing.  On  their  return  they 
went  again  to  the  property,  met  Mr.  Hepworth  and  had  a 
long  discussion  with  him.'  The  appellant  was  asked  in  ex¬ 
amination  : 

Q.  Was,  there  any  more  conversation  there  at  the  time  at  the  farm? 
A.  There  must  have  been  lots  of  conversations  you  know. 

Q.  Was  there  anything  said  about  price?  A.  Oh,  yes,  my  husband 
asked  if  he  would  take  less  for  it  and  he  said  no.  > 

Col.  Clark  referring  to  the  same  interview  says :  “And  then  1 
we  talked  abut  the  price  of  the  land.” 

Bearing  in  mind  that  the  property  was  listed  with  the  re¬ 
spondents  at  a  selling-price  of  $100  an  acre  and  that  on  the 
first  visit  to  the  farm  Mr.  Hepworth  said'  in  reply  to  Mr. 
Chadsey  that  he  was  not  then  anxious  to  sell  but  that  if  he 
did  he  would  not  take  a  cent  less  than  $100  an  acre.  I  do 
not  suppose  Col.  Clark  expected  Mr.  Chadsey  to  endeavour  to 
get  any  reduction  in  the  price  when  he  asked  him  to  secure 
the  farm  for  $100  an  acre  or  less  and  as  Mr.  Chadsev  did  not 
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bind  him  to  anything  at  all  it.  really  seems  to  me  immaterial. 
The  appellant,  it  may  be  noted  in  her  evidence,  says :  “That 
is  why  we  sent  that  wire  and  said  ‘secure.’  ”  She  was  of 
course  mistaken  in  supposing  it  was  a  wire  as  we  have  the 
letter  Col.  Clarke  wrote,  but  I  think  it  shows  that  all  they 
meant  was  to  ask  Mr.  Chadsey  to  secure  the  property  for  them 
at  the  price  which  the  ve/idor  had  himself  told  them  a  few 
days  before  was  the  lowest  price  that  he  would  consider  and 
that  it  never  entered  into  their  minds  that  they  were  instruct¬ 
ing  Mr.  Chadsey  to  act  for  them  as  a  confidential  agent  and 
purchase  the  property  for  them  on  the  lowest  terms  he  could 
bargain  for. 

It  is  moreover  impossible  to  suppose  that  the  Clarks  believ¬ 
ed  that  the  firm  was  carrying  on  a  gratuitous  business  and 
since  they  never  paid  nor  apparently  ever  expected  to  pay  any¬ 
thing  for  the  respondents’  work  in  connection  with  the  trans¬ 
action,  they  must,  or  at  any  rate  must  be  presumed  to  have 
known,  that  the  respondents  would  have  to  look  to  the  vendor 
to  be  remunerated  in  some  way  either  by  a  commission  on  the 
sale  or  otherwise  which  is  immaterial.  ...  .  •  >■} 

Speaking  of  another  of  his  transactions  at  Red  Deer,  Col.  ' 
Clark,  in  his  evidence,  says :  “The  whole  thing  shows  what  a 
juggins  I  was;”  but  making  every  allowance  for  his  and  his 
wife’s  ignorance  of  business  matters  and  for  the  sympathy 
which  she  conceived  should  have  existed  between  herself  as  a 
Primrose  Dame  and  the  respondent  Michener  as  leader  of  the 
Conservative  party  in  Albert.'  I  do  not  think  they  can  be  heard  , 

to  say  that  they  would  not  na  e  made  the  purchase  if  they 
had  known  of  the  intended  payment  to  the  respondents  of  the 
commission  which  was  all  the  remuneration  they  had  for  their*  - 
trouble  and  assistance  in  bringing  the  parties  together.  Un¬ 
doubtedly  I  think  if  they  had  had  express  notice  of  the  ar¬ 
rangement  they  would  have  acquiesced  in  it. 

It  has  been  held  that  real-estate  brokers  merely  employed 
as  middlemen  to  bring  ^vendors  and  purchasers  together  may  • 
charge  commissions  to  both  parties. 

Finally  I  point  out  that  the  Clarks  visited  and  went  all  over 
the  house  and  farm  buildings  and  inspected  the  farm  as  much 
as  they  pleased  and  as  much  as  there  was  any  use  in  persons 
ignorant  of  farming  doing;  met  the  vendor,  made  many  en¬ 
quiries  of  him  and  learned  the  lowest  price  he  would  con¬ 
sider.  They  left  Red  Deer  and  went  to  Vancouver  where 
they  met  an  acquaintance  who  was  connected  with  large 
speculative  enterprises  then  proposed  to  be  started  in  Red 
Deer.  They  had  ample  time  for  consideration  apart  from  the 
respondents  and  from  Vancouver  sent  off  an  urgent  request 
to  the  respondents  to  secure  the  farm  pending  their  return  to 
Red  Der  a  few  days  latr.  They  visited  the  farm  again,  met 
the  vendor  and  his  family  and  tried  to  obtain  a  reduction  in 
the  price  but  eventually  entered  into  the  agreement  for  pur¬ 
chase. 

"  • 

There  is  nothing  to  show  that  the  price  which  was  that  at 
which  the  property  had  been  listed  before  they  appeared  on 
the  scene  at  all  was  in  any  way  excessive,  on  the  contrary  it 
seems  to  have  been  a  very  fair  price  under  the  then  prevail¬ 
ing  conditions.  They  obtained  what  they  wanted,  namely, 
a  home  in  which  they  could  reside,  as  Col.  Clark  in  his  letter 
says,  for  a  time  at  any  rate,  with  the  confident  expectation  of 
being  able  to  dispose  of  it  at  a  profit  owing  to  the  then  rising 
values  of  land  in  the  vicinity.  The  disappointment  of  this 
expectation  can  be  no  reason  for  avoiding  the  consequences 
of  the  risk  inevitably  attached  to  any  such  speculation. 

They  cannot  be  said  to  have  paid  too  much  by  the  amount 
of  the  commission  paid  by  the  vendor  to  the  respondents  for 
if  the  latter  had  not  been  paid  in  this  way  they  must  certainly 
have  been  entitled  to  a  commission  from  the  purchaser  Which 
would  have  amounted  to  the  same  thing  to  her. 

No  deception  or  misrepresentation  was  practiced  upon  them 
with  regard  to  the  property.  Mr.  Chadsey  being  asked  if  he 
was  hiding  anything  from  them  answered  “there  was  nothing 
to  hide,”  and  certainly  nothing  appears  to  have  been  hidden. 
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The  appellants’  counsel  in  their  factum  sa^:  _  "M 

Chadscy  learned  amongU other 'things  Ww- much- moricy  the  Clarks  had" 

or  what  property  which  could  be  turned  into  money  and,  as  will  be  seen, 
entered  upon  a  successful  attempt  to  relieve  them  of  the  whole  of  it 

It  is  a  most  improper  remark  which  there  is  nothing  in  the 
case  to  justify.  The  appellant  and  her  husband  say  that  the 
first  thing  they  told  the  respondents  on  introducing  themselves 
to  them  was  the  amount  of  money  they  each  had  and  that  the 
appellant  “wished  to  spend  hers  entirely  on  a  home  but  that  he 
would  invest  his.” 

The  appeal  should  be  dismissed  with  costs. 


Davies,  J. — I  concur,  but  not  without  doubt,  in  dismissing 
this  appeal  with  costs. 

Idington,  J.  (dissenting) — I  think  this  appeal  should  be 
allowed  and  the  judgment  of  the  learned  trial  Judge  as  against 
the  respondents  Hepworth,  Michener,  Carscallen  &  Company, 
should  be  restored  with  costs  throughout. 

Duff,  J. — This  appeal  should  be  dismissed  with  costs.  [No 
reasons  for  judgment  have  been  delivered  by  Mr.  Justice  Duff; 
but  they  may  be  handed  out  later  and,  in  that  event,  will  be 
reported  separately.] 

Anglin,  J. — In  this  action  the  plaintiff  seeks  rescission  of 
a  contract  for  the  purchase  of  a  farm  in  the  province  of  Al¬ 
berta  and  claims  damages  because  of  alleged  misrepresentations 
by  the  vendor’s  agents  as  to  its  value  and  relative  situation  and 
because,  while  professing  to  act  in  a  confidential  relation  to 
the  plaintiff  and  her  husband,  they  either  actively  misrepre¬ 
sented  or  at  least  wilfully  and  with  fraudulent  intent  con¬ 
cealed,  their  relations  with  the  vendor.  The  trial  Judge  found 
in  the  plaintiff’s  favour  on  the  ground  of  concealment  of  the 
agency,  granted  rescission  of  the  sale  and  ordered  repayment 
by  the  vendor  and  the  firm  of  real-estate  agents  of  the  money 
paid  on  account  of  the  purchase-price. 

The  learned  Judge  made  no  explicit  finding  in  regard  to  the 
alleged  misrepresentations  as  to  the  value  and  the  relative  lo¬ 
cation  of  the  property,  but  his  failure  to  do  so  coupled  with  his 
disallowance  of  costs  incurred  in  calling  witnesses  as  to  value 
is  significant,  and,  1  think,  sufficiently  indicates  his  view  to 
have  been  that  the  plaintiff  had  failed  on  that  branch  of  her 
case.  The  purchase  was  made  in  September,  1912.'  This  ac¬ 
tion  was  not  begun  until  September,  1915.  The  evidence  that 
these  alleged  misrepresentations  were  made  is  not  satisfactory. 
That  they,  induced  the  purchase  is  not  proved.  That  their 
untruth — if  thev  were  made  and  were  in  Tact  untrue — must 

have  become  knowm  to  the  plaintiff  as  early  as  1913  seems 
■reasonably  obvious.  It  is  difficult  to  see  how  they  would  sup¬ 
port  this  action  for  rescission.  Indeed  counsel  scarcely  pressed 
his  appeal  on  this  branch  of  the  case.  • 

On  the  issue  as  to  concealment  from  the  purchaser  by  the 
r  agents  of  their  employment  for  the  vendor,  a  majority  of  the 
learned  Judges  of  the  Appellate  Division  (10  Alta.  L.R.  465;- 
[1917]  1  W.W.R.  806)  were  of  the  opinion  that  it  had  not 
been  shown  that  their  relation  to  her  was  of  such  a  character 
as  imposed  upon  them  the  duty  of  disclosing  to  her  their  re¬ 
tainer  by  the  vendor. 


The  evidence  does  not  satisfy  me  that  the  plaintiff  and  her 
husband  were  in  fact  unaware  that  Michener,  Carscallen  &  Co. 
were  interested  on  behalf  of  the  vendor  in  selling  his  farm. 
They  knew  that  the  business  of  that  firm  was  realVestate  brok¬ 
erage.  For  that  reason  they  sought  it  out.  The  learned  trial 
Judge  found.  I  think  properly,  that  “no  relationship  amounting 
to  agency  was  established  between  the  Clarks  and  the  defen¬ 
dant  firm”  prior  to  the  receipt  of  the  Vancouver  letter  of 
August  28.  I  concur  in  his  inference  from  what  occurred  on 
the  occasion  of  the  Clarks’  first  visit  to  Red  Deer,  about  the 
middle  of  August,  1912,  that  no  confidential  relation  of  any 
sort  then  existed  between  them  and  the  defendant  firm.  On 
the  contrary,  unless  they  were  utter  simpletons  (a  conclusion 
which  the  evidence  scarcely  warrants)  from  all  that  took  place 
the  Clarks  must  have  realized  that  the  defendant  firm  was  in-, 
terested  in  selling  the  Hepworh  farm  for  them,  and,  knowing 
what  its  business  was,  it  is  hardly  conceivable  that  they 
imagined  that  interest  to  be  purely  philanthropic.  They  must 
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have  known  that  as  agents,  who  made  their  livelihood  by  earn¬ 
ing  commissions,  on  the  sale  and  purchase  of  real  estate  for 
clients,  Michener,  Carscallen  &  Co.  would  expect  payment  for 
their  services.  Nothing  of  the  kind  was  offered  by  or  sougHt 
from  them.  They  knew  that  on  other  purchases  made  by  Col, 
Clark  through  that  firm  he  had  not  paid  commissions.  They 
knew  that  commissions  were  offered  by  owners  in  the  locality 
for  the  sale  of  their  properties.  Col.  Clark  in  his  evidence 
very  naively  says  of  Chadsey,  the  member  of  the  defendant 
firm  with  whom  lie  dealt,  that  he  “indicated  in  various  ways” 
that  he  “was  wanting  us  to  purchase  the  Hepworth  farm.” 
While  the  Clarks  may  have  been  unaware  that  Hepworth  had 
actually  listed  his  farm  with  Michener,  Carscallen  &  Co.,,  the 
facts  in  c\  idence  indicate  to  me  with  reasonable  certainty  that 
thev  knew  that  that  firm  had  a  pecuniary  interest  in  the  sale 
of  it,  which,  since  it  was  not  supplied  by  them  as  purchasers, 

must  have  come  from  the  owner.  They  did  not  trouble  to  en¬ 
quire  as  to  its  nature  or  extent.  The  cases  of  Great  West  hu, 
Co.  of  New  York  v  Cunliffe,  L.R.  9  Ch.  525 ;  43  L.J.  Ch.  741, 
and  Baring  z>.  Stanton,  3  Ch.  D.  502;  35  L.T.  652,  seem  to  be 
point. 

While  under  these  circumstances  the  writing  of  the  Van¬ 
couver  letter  of  August  28  to  Michener,  Carscallen  &  Co., 
asking  them  to  secure  the  farm  from  Hepworth  “at  $100  an 
acre  or  less'  may  indicate  a  lack  of  appreciation  by  the  Clarks 
of  the  role  ot  the  real-es:  ife  agent,  unless  prior  confidential  re¬ 
lationship  between  lin  n  id  the  defendant  firm  is  assumed,  I 
find  nothing  in  it  vvhi»  h  i  •  j  'insistent  with  knowledge  bv  them 
that  tile  defendant  firm  exp,-i  t  d  to  be  paid  by  Hepworth  if 
it  should  find  a  purchaser  for  his  farm.  I  can  readily  con- 
“■•ve  people  like  the  Clarks  writing  such  a  letter  to  the 
known  agents  of  the  vendor.  This  letter  was  not  made  use 
(it  to  commit  the  Clarks  to  any  contract.  They  returned  to 
ked  Deer  in  September  and  did  their  own  bargaining  with 
Hepworth  which  resulted  in  their  purchasing  his  farm. 


Io  present  an  analysis  of  the  evidence  would  serve  no  good 
purpose.  As  a  whole  it  does  not  convince  me  that  the  Clarks 
regarded  Michener,  C  arscallen  &  Co.  as  holding  towards  them 
any  confidential  or  fiduciary  relationship  which  would  involve 
duties  inconsistent  with  those  they  owed  to  the  vendor,  Hep¬ 
worth,  or  would  disqualify  them  from  receiving  an  undis¬ 
closed  commission  from  him  tor  finding  a  purchaser  for  his 
farm;  and  it  leaves  me  under  the  impression  that,  notwith¬ 
standing  their  denials,  the  Clarks  knew  that  Michener,  Cars- 
c.Jlen  &  Co.  expected  remuneration  for  their  services  from 
Hepworth.  I  am  further  of  the  opinion  that  had  conditions 
m  the  North  West  remained  as  they  were  when  the  Clarks 
bought  the  Hepworth  property,  and  had  their  son,  on  whom 
they  relied  to  help  them  to  carry  on  the  farm,  not  abandoned 
‘t  on  the  outbreak  of  the  war,  they  would  not  have  attempted 
to  repudiate  their  contract  and  this  action  would  never  have 
been  brought.  Moreover  the  delay  in  repudiation  and  taking 
action  is  not  satisfactorily  accounted  for. 

I  would  dismiss  the  appeal. 
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